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Advertisement. 


The author of the following work, Jean DoMAT,*was 
born at Clermont, in the province of Auvergne,, in France*, 
on the 30th of November, 1625, and died in Paris, in 1696. 
Having been educated to the profession of the law, he \Vas 
appointed king’s advocate in the pfesidial court of Clermont, 
which* office he held and exercised for thirty years. Besides 
attending to liis officiq^luties, Domat undertook the task 
of reducing to order the civil laws of his country, so far at 
least, aiS they were identical with, or founded in, those of 
the Homan Code. His general plan was, in the first place, 
to unite, classify, and arrange, *in their natural order, the 
principles of the civil laws, properly so called; then, to 
digest and arrange in order those principles which more 
properly belonged to the public law ; and, lastly, to make 
a selection from the texts of the Homan law of such as 
might be most useful for the understanding of the French 
law. The first and ^ost important of these works was 
published at Paris, in 1694, two years before the author’s 
deatK. The second yas not published until after his de- 
cease. ' 

The celebrated Chancellor D’Aguesseau, then advocate- 
general at Paris, and yyho, at a later period\ of his life, 
assisted and encouraged Pothier in the publication of his 
Pandects , was instrumental in facilitating *the execution of 
w Dom^t’s worjr, by bringing the author fto, Pajis, and intro- 
ducing him to the favor and notice of the king. *His opin- 
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Mi of The Civil Law in its Natural Order is expressed in 
$the # following recommendation , long afterwards addressed to 
his son, advising him to study that work : —* 

No one has gone more profoundly than Domat into the 
’true principles of law, or explained thepi in a manner more 
worthy of *a philosopher, of a jurisconsult, adfT of a Chris- 
tian. After having astended to first principles, he descends 
and follotys them out even *to their most remote conse- 
quences. He develops them in an order almost geometrical. 
All the different kinds of laws are detailed in his work, 
with' the characters which distinguish them. It is the best 
jtnade and the most finished plan of civil society; and I 
have always regarded it as a, precious work, which I have 
seen grow and almost spring into birth from between my 
own hands, such was the f author’s friendship for me. You 
ought to esteem yourself happy, my dear son, to find this 
work written be&re you entered upon the study of juris-’ 
prudence. You will imbibe from ifthe spirit, not only of a 
jurisconsult, but of a legislator, if you read it with the 
attention which it deserves : and you will be enabled, bylhe 
principles which it will give you, to distinguish for yourself, 
in the course of your reading, that which belongs to natural 
and immutable justice from that which is only the work of 
a positive and arbitrary will ; to avoid being dazzled by the 
subtilties which are frequently diffused in the Roman juris- 
consults ; and to draw with safety, from their treasury of 
reason and common sense, the principles collected together 
in the Digest.” 

The work of Domat at once attained a great celebrity in 
France, and appears to have since maintained its reputation 
there, notwithstanding the publication of the more copious 
and extendql treatises of Pothier,, which are of very great 
merit and vaW, and notwithstanding the compilation and in- 
troduction of the*new codes. An edition of it was published 
inParis hi 1^29, .wfcli references to, the codes/ and note*, of* 
the decisions under them, by -Joseph Remy. # 
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The treatise of The Civil Law in its Natural Order Walv- 
translated into English by Dr. Strajian, ‘and first pub* 
lished in London, together with a translation of The Public 
Law, in two volumes, folio, in 1720. A second edition 
appeared in 1737. .The following extracts from the trans- ' 
lator’s preface will serve to explain his 'views of the impor* 
tancc and utility of the work to his Countrymen : — 

“ The author’s design in compiling this work was, not to 
make a new abridgment of the whole body of the ciyil 
law, which had been done lung before Iris time by many 
eminent hands; but his view wns to give to the World 
something new in its kind, and what had not been attempted 
by any other lawyer before him to wit, a collection out of 
the body of the civil law of all the natural rules of justice 
and equity which are applicable fo the most common trans- 
actions between man aifd man, either in a private or public 
capacity, in a clear an^easy method, and ^Sfcsentangled from 
the niceties and forms of law, with which they are mixed 
and interwoven in the body of the civil law. 

* 4 It is most certain, that it is in the body of the civil 
law that we have the most complete, if not the only, collec- 
tion of the rules of natural reason and equity, which are to 
govern the actions of mankind ; and therefore it is that it 
has been called ratio scripta , written reason, as containing 
the most perfect rules of reason for deciding all differences 
that may arise among men in their intercourse with one 
another. But the llqman lawyers who were the compilers 
of that work, having inserted therein many things peculiar 
to tfieir own form of government which are now obsolete, 
and* having intermixed with the fundamental principles <Jf 
justice and equity some niceties of the law which arc not 
of so general use at present, and which rendeAthe study' of 
the civil law too irksome and tedious for thore who do not 
intend to make it their profession ; the author of this col- 
lectipn has removed that difficulty by leaving put such parts 
of the civil law as are not at present' of so general* use, 
von. i. 
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ajid selecting all the fundamental maxims of law and equity, 
wfyich must be the s^me in all countries, and applying them 
• to the most common affairs of human life, in a plain, easy 
^method, and in their natural order. So that the reader 
‘here finds under the same title .all the. rules of law which 
,have any relation to *the subject of the said tiUe, and which 
lie dispersed under different titles in the body ef the Homan 
'laws, and cannot be there learned without great study and 
application*. 

“ This work no sooner appeared in public, than it was 
received with universal applause among men of learning, 
and has been justly reckoned one of the improvements of 
learning which we ow'e t,o the last century. There have 
been several editions thereof in' France in a few years ; and 
it has been thought to be‘of so great use in other couMjfcnes, 
that it has been translated into several other languaipM&f I 
thought that it Tfit'ght not be of less service hei ? e in England 
than in other countries, and therefore w T as induced to render 
it into English, that all the subjects of this kingdom gen- 
eral might have the benefit of it. There are many persons 
of great learning in*- England, who have not had oppor- 
tunities of acquiring such a thorough knowledge of the 
French tongue as to be able to understand perfectly the 
books which are written in that language. And even many 
of those who are sufficiently masters of the French lan- 
guage, so as to understand their historians and books of 
novels, may not be so well acquainted either with the 
French or civil law terms which frequently occur in this 
work, and which make a translation thereof the more neces- 
sary .for the English reader. And *the subject-matter of 
tliis book being of so general use tfr all mankind, I dare 
flatter myself that a translation of jt,\vlien the book comes 
to be more universally known here* in England, will be 
allowed to be of real service to the ^country, and be at least 
as well received -as '‘a translation ef any French or ^atin 
historian whatsoever. 
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v M Since I first read this book, I have always been of op^flL- 
ion that an English translation of it vfOuld*be of the gipat- 
est service here in England ; and the rather, because of late , 
years the study of the civil law here in England has been 
so much neglected.. and has met with so great discourage** 
ment, that we are in a manner become strangers to it; and, 
under a groundless apprehension of its being an encroach- 
ment on the law of the land,*we are like to lose all the real 
advantages which may be reaped from it in subserviency to 
our own laws, and which all other nations, except ourselves, 
do at this day enjoy. * 

“ In all other countries where the study of the Civil Law 
is cultivated, they have peculiar , laws and customs of their 
own, of which they are as* tenacious as we can possibly be 
of ours. And yet tliby are so fir from banishing or dis- 
couraging the study of the civil law, under an apprehen- 
sion of its encroaching upon their oivTPmunicipal laws, 
that, on the contrary, they give the professors thereof all 
possible encouragement ; they study it as a qualification for 
the better understanding of their own laws, and make it 
subservient to them in all respects, by applying the general 
rules of natural reason and equity which arc contained 
therein to clear up any difficulties or obscurities, and to 
supply any defects or omissions that may occur in their 
own municipal laws. And this is the only use that is made 
of the civil law in most countries at this day; not that 
they receive it by virtue of any power or authority that the 
Homan emperors had to impose their laws upon other* 
nations, which pretence now must he looked upon as very’ 
frivolous ever since the declension of the lloman empirfe ; 
but they receive it oft^y as containing the most complete, if 
not the only, collection ef rules of natural reason and equity, 
which may come in*aid of their own municipal laws, and 
serve as a rule for deciding afl cases whertin their own laws 
and'Customs are silent.’* 

The late Mr. Justice Story,* in the preface to fiis*work on 
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Bailments, the paged* of which bear ample testiifrbny to the 
use Jvhich the learned author has made of Domat’s labors, 
thus bears emphatic testimony to his merits — “ The work 
of Domat, entitled The Civil Law in its Natural Order , 
considering the age and the circumstances uiyjgr which it 
was writterf, is a truly wonderful performance. His method 
is excellent, and his matter clear, exact, and comprehensive.” 

The object of the author, in this learned treatise, was to 
disembarrass those of the principles and provisions of the Ro- 
man law which are of general interest and application from 
the technicalities with which they are more or less accom- 
panied in the compilations of Justinian ; and, by presenting 
them in a natural and at the same time scientific method, to 
render them more intelligible, And their attainment more 
easy and agreeable, to those who hat<5 not made the system 
of c the Roman law a distinct study. ‘And though the work 
was particularly *Tftlap ted to the Fjgpch jurisprudence of 
the age in which it was written, it is not less applicable at 
the present day to every system of legal institutions, of 
which the Roman law is either a part, or in which it is 
recognized and resorted to as a body of written reason. 
Presenting the results of the Roman jurisprudence^ without 
the processes by which those results have been attained, the 
work of Domat is entirely different in its* character from the 
productions of those modern writers on the Roman law, 
who proceed by an historical investigation of the origin and 
sources of its various branches. It is thus less philosophi- 
•cal, but more practical ; and hence its great popularity in 
• Prance, and its peculiar adaptation to the wants, of the pro- 

its 

of 

the 'English or American lawyer, it has a peculiar interest 
in those States and Territories of thd.United Spites, and in 
those of the colonial hnd provincial ‘dependencies of Great 
f Dritaip, the legal institutions of Vhich, being derived in 


fe&ion in England and in this country.. 

Besides the general claims which The Civil Law in 
Natural Orddr mav be said to offer to the attention 
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port from those of France, Spain, or Holland, axe founded 
to a greater or less extent in the Roman-law. 

These considerations have induced a belief, on the part ■ 
of the publishers, that a modern edition of this celebrated 
work would be acceptable , to the profession, and have led* 
them to undertake a republication of the English trans- 
lation of it by Dr. Strahan, under the superintendence of 
the present editor. 

In the preparation of this edition, the principal purpose 
of the editor, in compliance with the wishes of the pub- 
lishers, has been to bring the translation within a reason- 
able compass, without omitting any portion of the original 
work. This has been effected by leaving out for the most 
part the texts of the Romaii law referred to and cited by 
the author, which, in She translation, are quoted at length ; 
and by omitting nearly all the translator’s notes, which, 
being merely explanatory of the commoa«and statute law 
of England, as it stooiffh his time, would be entirely unsat- 
isfactory at the present day, and may therefore very well 
be spared. The texts, however, have been inserted in some 
cases, where they seemed necessary in order to render the 
‘author’s remarks intelligible. Where the translator's notes 
have been retained, they are included in brackets. 

The notes of the author himself, although referring in 
many instances to the old French law, which, in form' at 
least, has been superseded by the modern codes, have been 
scrupulously retained; inasmuch as, in everyplace out of 
France where French law still prevails to any extent, it ! 
is the old law, and not the new codes, to which recourse* 
must be had. 

The references to the Roman law, which are made accord- 
ing to the method in use in Domat’s time, have been pro* 
served. . Being now as accurate, probably, as they could be 
jnade upon any system, it was thought* that the risk of 
t mistakes, in * changing .them for any of the. more modem 
forms of citing, woulcl be hardly compensated by*any sup- 
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posed advantages of the latter over the formal?. But in 
order to render •the' references readily intelligible, and to 
facilitate the use of them, an alphabetical list of all the 
rubrics of the several titles of the Institutes , Digest , and 
Code is subjoined in an Appendix to the second volume, 
preceded by an explanation of the manner in which the 
references to them are made. 

The translation of Dr. Strahan, though substantially 
accurate, is by no means an elegant production. But, as it 
did not consist either with the avocations of the editor, or 
with the wishes of the publishers, to make a new one, 
nothing more has been attempted than to improve the old. 
The work hfis accordingly begn collated with the latest 
French edition ; the translation, where it lias been found to 
be erroneous, has been made to conform to the original ; 
the orthography and punctuation have been carefully re- 
viled; antiquateiand peculiar expressions have!* been modi- 
fied ; and such errors of the press^as had escaped notice 
in the former editions have been corrected. * 

In order to facilitate a reference to the work, the para- 
graphs have been numbered •consecutively, from the begin- 
ning to the end. The only mode of reference to the former 
editions is by the Part, Book, Title, Section, and Article, or 
by the volume and page. The present edition may be 
referred to simply by the ndmber of the paragraph. The 
marginal notes of the translator have been placed at the 
head, instead of the side, of the several^ paragraphs. 

1 A new and complete index, prepared for this edition by 
• Henry Ware, Esq., of Boston, is appended to the second 
volume. 

L. S. C. 

Boston, October i, 1850. 
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TREATISE 0*F LAWS: 


CHAPTER I. 

OF THE FI1KST 1’HIN'CII’I. KS OF AM. LAWS. 

• • 

1. The First Principles of Laws were unknown to Pagans. 

On'k would think, that* nothing ought to be better known 
by men than the first, principles of the, laws which regulate 
both the conduct of every one in particular, and the order of the 
society which they compose together : and that even those per- 
sons who have not the advantages of religion, by which we learn 
what those principles are, ought at least to discover thorn in 
their own breasts, seeing they are engraved on all our hearts by 
nature. Nevertheless, we sec that Ihe most, learned of those 
who were ignorant of what religion teaches ns concerning them, 
knew so little of them, that they have established rules which 
violate and destroy them. 

Thus the Romans, who have excelled all other nations in cul- 
tivating the civil laws, and who have made so great a number 
of vfery just ones, took the same license as other people did, to 
take away the lives of their slaves and of their*own children.^ 
As if the power which, the quality of father, and that of master, 
gave them, could dispense with the laws of humanity. 

This extreme opposition between the equity which shines in 
the just laws made by ’the Romans, and the inhumanity of this 
license, shows^ plainly thqjt they were ignorant of the sources of 

* 

* V, l . ult. C. de patr . pot ; — § Hsf 2, Inst, de his qui tui, m *• 
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Vbt very justice whithi they understood, since they violated in 
so* gross a manner, by these barbarous laws, the spirit of those 
principles which are the foundations of all the justice and equity 
that is in their other laws. 

This error is not the only one by which we may judge how 
much they were strangers to the knowledge of thos^ principles; 
we have another very remarkable proof’ of it, in the idea which 
their philosophers gdve them of the origin of the society of man- 
kind, of which those principles are the foundation. For they 
were so far from knowing them, and from perceiving how they 
ought to form the union of men, that they imagined that 
men ljved at first as wild beasts in the fields, without any com- 
munication, Rnd without any tie to one another, until one of 
them bethought himself that it was possible to join them to- 
gether in society, and began to civilize them for that purpose. b A 

We shall not stop here to inquire into the causes of thfll 
strange contrariety of light find darkness in men who were the 
most learned of all the heathens; and how they could knoyv so 
rilany rules of justice and equity, without perceiving in them the 
principles on which they depend. The -very first elements of 
the Christian religion explain this ridclle ; and what it teaches 
us concerning the state of man, discovers to us the causes of 
this blindness, and informs us at the same time what are these 
first principles which God has'established, as the foundations of 
the order of the society of mankind, and which are the sources 
of all the rules of justice and equity. 

But although these principles are known to us only by the 
light of religion, yet it points them out to us in our very nature, 
with so much clearness, that we see plainly that man is ignorant 
of them only because he does not know himself ; and therefore 
that nothing is more astonishing than th^ blindness that hinders 
him from seeing them. 

II. T$ie Certainty of the Principles of Laws. 

Since, therefore, there is nothing more necessary in sciences, 
than to possess the first principles of them,* and that every science 
begins with establishing its own principles, and setting them 
in such a light as may best discover their truth and their 
certainty, that they may serve for a foundation to all the par- 


b Gc. da inv., L. 1, S. it. 
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ticulars w^ich are to depend upon them ; it is ofimportanceto ■■ 
consider what are the principles of laws, in order to know tlie 
nature and firmness of the rules which depend on them. And- 
we may judge of the certainty of these principles, by the double 
impression which such truths ought to make upon our nunds ( ; 
Which God*reveals to us by, religion, and makes us to apprehend 
by our reason. So that we may say, that the first principles of 
laws have ja character of truth, whibh touches and persuades 
more than that of the principles of other human sciences. And 
that whereas the principles of other sciences, and die particular 
truths which depend upon them, are only the object of the mind, 
and not of the heart, and that they do not even enter injo the 
minds. of all persons; the first principles of laws, and the par* 
ticular rules' essential to these principles, have a character of 
truth which every body is capable of knowing, and which affects 
the mind and the heart alike. Thus the whole man is pene- 
trated by them, and more strongly convinced of them than of 
the truths of all the oth^r human sciences. 

There is pobody, for instance, but whose heart and mind t<*ll 
him, that it is not lawfu^ to kill him, or to rob him, nor to kill 
or rob others ; and who is there that is not more fully persuaded 
of these truths than of any theorem of geometry ? Nevertheless 
these very truths, that murder and robbery are unlawful, how- 
ever clear and evident they are, have net a degree of certainty 
equal to that of the first principles on which they depend; for 
whereas these principles are rules which admit of no dispensa- 
tion or exception, those truths are liable to exceptions and dis- 
pensations. As for instance, Abraham might lawfully kill his 
son, when the Lord of life and death commanded him to do it:* 
and the Hebrews took, without any cjime, the riches of the 
Egyptians, by order qf the Master of the universe, who gave 
these riches to them. a 

• 

III. The Knowledge of the First Principles of J^aivs is attained 

• to by the Knowledge of Man. * 

We cannot take a more simple and surer way for discover- 
ing the first principles of laws, than by supposing two prime 
truths, which are only bare definitions. One is, that the laws 
of man are nothing else* but the rules of Ids conduct; and the 

• • 

t Exod. iL 2 ; x3. 30! 
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oih'6r, tb&t the said Conduct is Nothing else butthe stepswhich" 
,a fntaii makes towards his end. * . i | 

order, therefore, to discover the first foundations of the 
l&wre of man, it is necessary to know what is the end of man ; 
because his destination to that end will be the first rule of the 
way, and of the steps that lead him to it, and consequently his 
first law, and the foundation Of all the Others. 

To know the end of a thing, is only to know why it is made. 
4*d we know Why a thing is made, if, by observing how it is 
iriade, we discover what its structure may have relation to. 
Because it is certain, that God has proportioned the nature of 
everything to the end for which he has designed it. . 

We all know and feel, that man hath a soul which animates 
a body, and that in this soul there are two powers or faculties ; 
an understanding, which is capqj>le of knowing, and a will, 
capable of loving. Thus we see that it is to know, and to love, 
that God has made man, and consequently that it is to unite 
himself to some object, in the knowledge and love of \yhich 
ttLs quiet and happiness consist; and that it is towards this 
object that he ought to direct all his steps. From whence it 
follows, that the first law. of man is his destination to the 
knowledge and love of that object, which ought to be hi's end, 
and in which he is to find his happiness : and that it is this law, 
which, being the rule of all his actions, ought to be the principle 
of all his laws. 

To know, therefore, what is this first law,, what is the 
spirit of it, and in what manner it is the foundation of all 
others, we must see for what object it is that the said law de- 
signs us. 

Amoug all the objects which offer themselves to man, in the 
whole world, even including man himself, there will be none of 
them found that is worthy of being his end. For in himself, he 
will be so far from finding his happiness there, that he will* see 
jiothing there but the seeds dt misery and death: and round 
about him, if we go over the whole universe, we shall find 
nothing there that is capable o'f being proposed as an end, either 
to his mind, or to his heart : and that the things which we see 
there are bo far from being considered as our end, that we are 
theirs : and that it is only for us that God has made them.” For 


• Deta. ir. 1J. 
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* • >; 
all that iS; contained in the earth and in tbh heavens is only a 
provision mhde of things necessary for all our wants, whiShwiU 
perish when they cease. And we see plainly,*that every thing/ 
there is so little worthy both of our mind and our heart; tjiat 
as for the mind, God hath hidden from it all other knowledge 
of the creatures, besides what concerns the ways of using them • 
well; and ftiat the sciences, which apply themselves to tfce 
knowledge of their nature, discover nothing in them besides 
what may be of use to us, and grow darker and more unintel- 
ligible, the more they attempt to penetrate into that which is of 
no use to ns/ And as for the heart, every body knows that the 
whole world is not capable of filling it; and that it was never, 
able to make any of those persons happy, who have set*their 
affections most upon it, and have enjoyed the greatest share of 
it. Every body is so fully convinced of Ibis truth, that there is 
no occasion to persuade any one of it. And in fine, we must 
learn from him who has formed man, that it is he alone who, as 
he is # his principle, is also his end:* and that it is only God 
alone who is able to fill*tlic infinite vacuity of that mind and 
of that heart which he .has made for himself.'* 

It is therefore for God ffimself that God has made man.' It 
is that? he may know him, that he has given him an understand- 
ing ; it is that lie may love him, that he has given him a will ; 
and it is by the ties of this knowledge, qnd of this love, that lie 
would have men to unite themselves to him, that they may find 
in him their true life, and their only happiness. 1 

It is this construction of man, who is formed to know and to 
love God, which makes him to be like God. m For since God 
alone is the' sovereign good, it is his nature to know himself 
aiid to love himself; anil it is in this knowledge, and in this 
love, that his happiness docs consist. So that it is to be like 
him, to be of a nature that is capable of knowing him and of 
loving him ; and it is to partake of his happiness, to attain to 

the perfection of this knowledge- and this love." # 

• 

r Eeclus. iii. 22. ff Rev. xxxii. 13 ; — Isa. xli. 4. 

h Psal. xvii. 15. , * Prov. xvi. 4 ; — Deut. xxvL 19 ; — Isa . xliii. 7. 

1 Deut. xxx. 20; — John xvii. 3. 

m Gen. i. 26 ; — Wisd. of S &. ii. 23 ; — Ecclus . xvii. 1 ; — • Coloss. iii. 10. 

* 1 John iii. 2. 
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iv. The Nature of Man . 

Thus we disqover r by this resemblance which man has to 
God, what it is his nature consists in, his religion, and his 
first law. For his nature is nothing else but that being which 
. is created after the image of God, and capable of possessing that 
sovereign good, which, is to be his life and his blessedness. 

. V. The Religion of Man . 

His religion, which is the collection of all his laws, is noth- 
ing else besides the light and the way which lead him to that 
Ufe.° 

VI. The First Law of Man. 

And his first law, which is the spirit of his religion, is that 
which enjoins him to search after and to love that sovereign 
good ; to which he ought to raise himself with all the force 
of his mind, and of his heart, which are made on purpose to 
possess it.? 

VII. The Second Lay; of Man . 

It is this first law which is the foundation and first prin- 
ciple of all the others. For this law, which commands man 
to search after and to love the sovereign good, being com- 
mon to all mankind, ‘it implies a second law, which obliges 
them to unity among themselves, and to the love of one an- 
other; because, being destined to be united in the posses- 
sion of one only good, which is to make their common happi- 
ness, and to be united in it so strait ly, that it is said that they 
shall be but one,' 1 they cannot be worthy of that union in the 
possession of their common end, if they do not begin their 
union by linking themselves together by* the tie of mutual love 
in the way that leads them to it. And there is no other law 
which commands every one to love himself, because no one can 
iove himself better than by keeping the first law, and by steering 
the course of his life towards the fruition of that good to which 
it calls us. 

°, J*r op. vi. 83. P Matt. xkii. 38: — Wlsd. of Sol. ri. 18. 

1 John xvti. SI. 
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VIII. The JpQundation of the Society of Marwma on these Ttvj) 

Jjaws. • 

It is by the spirit of these two laws that God, designing to 
unite mankind in the possession of their common end, hath 
begun to form among them a prior union, in the use of the 
means which guide them to that other* union. And he has 
made this last union, in which their happiness is to consist, to 
depend on tllte good use of that first union, which is to form'their 
society. . • 

It is in order to unite them in this society, that lit hath made 
it essential to their nature. And as we see in the nature of man 
his destination to the sovereign good, we shall also discover in 
it his destination to society, and the several ties which engage 
him to it from all parts; and that these ties, which are conse- 
quences of the destination of itian to the exercise of the first two 
laws, are at the same time the foundation of the particular rules 
of all his duties, and (lift fountain of all laws. 

But before we proceed any farther, to show the connection 
which links stll the laws with these lirst two, it is necessary to 
obviate the rcllcction wliith it is natural to make on the state 
of thisesocicty ; which, although it ought to be founded on the 
first two laws, does nevertheless subsist, notwithstanding the 
spirit, of these laws has but very lytic iufjucnce in it; so that it 
seems as if it maintained itself by other principles. However, 
although men have violated these fundamental laws, and 
although society be in a state strangely different from that 
which ought to be raised upon these foundations, and cemented 
by this union; it is still true, that ’these divine lows, 'which are 
essential to the nature of man, remain immutable, and have 
never ceased to oblige men to the observance oF them : und it is 
likewise certain, as wift hereafter appear, that all the laws which 
govtyrn society, even in the condition in which it is at present, 
arc no other than consequences of these first Jpws. Thus, it 
was* necessary to establish these first principles : and besides,* 
it is not possible to comprehend aright the manner in which 
we see society subsist at present, without knowing the natural 
state in which it ought to be ; and considering in it the union, 
which the divisions of ipankfnd have broken, and the order 
•which they have inverted*. 

• Ift order to. judge, therefore, ofi the spirit and use ofi the la^vs, 
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which maintain society iu the condition in which it is at pres- < 
en t, it ‘is necessary to draw a plan of this society on*the founda- 
tion ■; of the two ‘primary laws, to *the intent that we may dis- 
cover in it the order of all the other laws, and the connection 
which they have with these first two. And then we shall see 
‘ what method God hath taken to make society subsist in the 
state in which we see it at present, a*nd among those°persons who, 
not governing themselves in it according to the spirit of the 
fundamental laws, ruin the foundations which he bad laid for it. 


CHAPTER II. 

A PLAN OF SOCIETY, ON THE FOUNDATION OF THE FIRST TWO 
LAWS, BY TWO , KINDS OF ENGAGEMENTS. 

t' 

J. The Relation which the Slate of Man in this Life has H6 the 

Exercise of the First Law . • 

* 

Although man was made to kfiow and to love the sov- 
ereign good, yet God did not put him immediately in pos- 
session of that end, but placed him first in this life, as the way 
to attain to it. And. seeing man cannot move towards any 
objects by other steps than the light of his understanding, 
and the motions of his will, God hath made the clear knowl- 
edge and the unchangeable love of the sovereign good, in 
which the happiuess of the mind and heart of man does consist, 
to depend on man’s obedience to the law, which commands him 
to meditate on and to love that only good, as much as he is able 
in this life ; which he gives him for no other end, but that he may 
employ it wholly in the pursuit of this object ; the only one that is 
worthy to employ all his thoughts, and to satisfy all his desires.* 
We do not pretend to explain here the truths which religion 
teaches us, concerning the manner in which God directs *and 
trains up man to this pursuit. It sufficeth for giving an idea of 
the plan of society, to suppose them) and to observe, that it is 
so much for employing man in the exercise of the first and sec- 
ond law, that God has given him the use of life in this world, 
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that all things in it that present themselves to his view, both in 
himself and In* all other creatures, are so many objects given* 
him to engage him to it* £br as to the first law, he ought r 
to perceive by the sight and use of all these objects, that they"' 
are so many lineaments and images of that which God would 
have men to ^now, and to love in him. 

* ■ . .i - * 

It The Relation which the same Stale j>f Man has to the Exer- 
cise of the Second Law. 

And as to the second law, God hath so sorted anil matched 
men among themselves, and adapted the universe to all man- 
kind, that t lie same objects which ought to excite in them the 
love of the sovereign good, engage them likewise to society, "and 
to a mutual love of one another. For we see nothing, and we 
know nothing, either without man, or within him, but what 
points out his destination to society. 

Thus, without man, tye heavens, the stars, the light, Ihe air, 
are objects which present themselves to mankind, as si goqd 
common to tljom all, and of which every person hath the entire^ 
use. And all the things which the earth smd the waters bear or 
bring forth, are likewise of common use; but in sueh a manner, 
that no? any one of them passes to our use, but by the labor of 
many persons. And this renders men necessary one to a nofjier, 
and forms among them the different ties f«r the uses of agricul- 
ture, commerce, arts, sciences, and for all the other communica- 
tions which the several wants of life may demand. 

Thus, within man, 'we see that God hath formed him by an 
inconceivable conjunction of spirit; and matter together; artd 
that he bath created him, by the union of a soul and a body, in' 
order to make of the said body united to the soul, and of the 
said divine structure senses and members, the instrument 
of two uses essential to society. 

The first of these two uses is, that of uniting the minds and 
hearts of men among themselves ; which is effected by a natural 
consequence of the union of the soul and the body. For it is 4 
by the use of the senses united to the mind, and by the impres- 
sions of the mind upon thfe senses, and of the senses upon the 
mind, that men commuhicate to one another their thoughts and 
their sentiments. Thus, the body is at the same time the in- 
Itrument and *the image of that mind and of tha\ heart, which 
\ure &e image 'of God. • * • * * 
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Thb second use*6f the body is, that of applying men to alf 
ttife different labors which God hath rendered nedessary fear sup- 
plying all their wants ; for it is for labor that God hath given us 
senses and members. And although it be true, that the labors 
which employ man at present arc a punishment which God in- 
flicts on him, and that God hath not given unto ipan a body fit 
for labor, to punish him by the labor itself; yet it is certain, that 
tnan is so far destined , by nature for labor, that t he was com- 
manded to work even in the state of innocence." But one of 
the differences between the labors of that first state of man, and 
these of the present, consists in this, that the labor of man, in 
his state of innocence, was an agreeable occupation to him, 
without pain, without disgust, without weariness; whereas our 
labor is imposed on us as a punishment. 0 Thus, the law which 
enjoins labor is equally essential Jboth to the nature of man, and 
to the state to which his fall hath reduced him. And this law 
is also a natural consequence of the tyro primary laws, which, 
by placing man in society, engage him to labor, which,, is the 
•bond of it; and appoint to every one "his particular work, in or- 
der to distinguish, by the different labors, the several employ- 
ments, and the different conditions, c which are to compose the 
society. ** 

4fr 

HI. Destination of 3Jan to . Society by Tico Kinds of Engage- 
ments. 

It is thus that God, having destined mankind for society, hath 
formed the ties which engage him to it. And seeing the gener- 
al ties wliich he makes among all men by their nature, and by 
their destination to one and the same end, under the same laws, 
are common to all mankind, and that they do not form in every 
one any singular relation which engages Jiiim to some more than 
to others ; he adds to those general and common ties, other par- 
ticular ties and engagements of several sorts, by which he unites 
r men among themselves more closely, and determines every one 
to exercise effectually towards some particular persons the du- 
ties of that love which no one can exercise towards all mankind 
in general. So that these engagements are to every one as it 
were his particular laws, which point out to him what it is that 
the second law demands of him, and which, consequently, sure 
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the role of his duties. Fdr the duties of men towards one 
another are * ribthing else but the effects ofthe sincerelovU’ 
which every man owes to another, according to the engagements 
under which he happens to be- 

These particular engagements are of two kinds. The first is, 
of those whi^Ji are formed by the natural ties of marriage, be* 
tween husband and wife; and of birth, between parents and 
children. And this kind comprises likewise the engagements 
of kindred and affinity, which are the consequenoea of birth 'and 
marriage. 

The second kind takes in all the other sorts of engagements^ 
which draw all manner of persons nearer to one another, and 
which are formed differently, either by the several communica- 
tions which pass among rnen of their labor, of their industry, 
services, and other assistances^ or by those which relate to the 
use of things. And this comprehends all the different uses of 
arts, of employments, ayd of possessions of all kinds, and every 
thing |;lse that may link persons together, according to the dif- 
ferent wants of life ; whether l>y free and gratuitous communi< 
cations, or by commerce. 

It is by all these engagements of these two kinds, that God 
forms tfie order of the society of mankind, to link them together 
in the exercifc of the second law. And seeing he marks in every 
engagement what it is that he cnjoiqp to those whom he puts 
under it ; one perceives in the characters of the different sorts 
of engagements, the foundations of the several rules of that 
which justice and equity demand of every person, according to 
the conjunctures in which his particular engagements place 
him. 


CHAPTER III. 

OF THB FIRST KIND OF ENGAGEMENTS. 

* 

' J. Natural Engagements of Marriage and of Birth. 

The engagement which marriage produces betwixt the hus- 
band and the* wife, and fhat which birth makes between them 
%nd % their . children, forms a particular society in every family,, in 
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. which God links the said persons more closely together , -dhier 
to engage them ,to a continual practice of the several duties of 
mutual love. It is with this view that he has not created ddl ' 
rpen, as he did the first; but that he hath made them to be bom 
of the union which he has formed between the two sexes in 
marriage, and. to be ^ut into the world intp a state subject to a 
thousand wants, where the help of both sexes- is necessary to 
them for a long time. «And it is from the manner in which 1 
God hath formed these two ties of marriage and birth, that 
we must discover the foundations of the laws which relate to 
them. 

II. Divine Institution of Marriage , and the several Principles qf 
the Laws which depend on it. 

In order to form the union betjveen man and womanf Uffd to 
institute marriage, which was to be the source of the muRijjKea- 
tion and union of mankifld; and to /^ive to the said union 
foundations proportionable to thc a chiyacters of the love#which 
•Was to be the bond of it ; God. created in the first place only 
plan alone,* and then took out of him a second sex, and formed 
Woman of one of the ribs of mnn, b to show, from the unity of * 
their origin, that they make only one being; where the wo- 
man is taken out of man, and given to him by^he hand of ' 
God * as a companion,, and as d help meet for him, d and 
formed out of him.' It was in this manner, that he linked 
them together by this union, which is so strict, and so holy, 
and of which it is said, that it is God himself who hath 
joined them together/ and who has made them two to be one 
ilesh.* He made man the head of this entire being; 1 * and he 
established their union, by forbidding them to separate what he 
himself had joined. 1 / 

It is these mysterious ways by which God hath formed the 
engagement of marriage, which arc the foundations, not oriiy of 
the laws wliich- regulate all the duties of the husband and of the 
wife, but also of the laws ‘of the Church, and of the civil laws 
which concern marriage, and of the matters which depend on it, 
or which have any relation to it. 

• Gen. ii. 7. b Gen. ii. 33. « Gen. it, JQk ; 

d Gen. H. IS. * Gen. H. S3. C 

I Gen. ii. 24 ; —•Mhtt. xix. 6 j — Epket. v. Si ; — .Mark x. 8. . i; 

“h.l Cor. xK 3 ; — Epees' r. 33, S3; «— Gen. HL IS; — 1 Cbr.xiT.3t*. 

* Matt. xix. 6. 
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Thus, iqarriage being a tie formed by the hand, of God* it 
ought to tie celebrated in a manner becoming the holiness of the 
divjne institution which hath established it. And it is a natu- 
ral consequence of this divind order, that the marriage bepre* 
ceded and accompanied by decency, by the reciprocal choice of 
the persons who engage in it* by the consent of parents, who are 
in many respects in the place of God ; and that it be cele- 
brated by the ministry of the Church, ^vhere this union ought ito 
receive the divine benediction. . 

Thus, the husband *and wife being given the one. to the other 
by the hand of God, who unites them in one complete being, 
that cannot be separated; a marriage which has been onct^ law- 
fully contracted, can never be dissolved . 1 

Thus, this union of persons in marriage is the foundation of 
civil society, which unites tlicm in the use of their goods and 
of all other things. 

Thus, the husband being, by divifte appointment, the head of 
the wife, he has over her .a power proportionable to the rank he 
has in their .union. And this power is the foundation of till 
authority which the civil Jpws give to the husband, and of thjp 
effects of this authority in the matters where it hath its usev : 

Thus, marriage being instituted for the multiplying ofhrim- 
kind, by the* union of the husband and wife, linked together in 
the manner in which God unites thfim ; all*manner of conjunction 
besides that of marriage is unlawful, and cannot givfe' other than 
an illegitimate birth. And this truth is the foundation of the 
laws of religion, and of civil government, against unlawful con- 
j unctions ; and of the laws which regulate the state of children 
which issue from such unlawful conjunctions. 

The tie of marriage) which uniteir^the two sexes, is followed 
by that of birth, whicl^umtes to the husband and wife the chil- 
dren which are bom of their marriage. 

III. The He of Birth and Principles of the Laves which are the 

Consequences of it. 

It is in order to fofm this tie, that God hath established 
that man should receive his life from his parents, in the 
bosom of a mother ; lhat hi^ birth should be the fruit of the 
p%ins and labors of the s$id mother; that he should be born in- 

► • • 

1 Matt, xi x. 9* 
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^pable ot preserving this life into which he enteric that hri 
should continue in it a long time in a state of weakness, arid 
stand in need of the help of his parents, in order to his ’subsist*- 
lhg, and being educated in it And as it is by this birth that 
God forms the mutual love, which so strictly unites him, Who, bf 
begetting his own likeness gives him life, with himevho receives 
it*, so he gives to the love of parents a character suited to the 
condition of children in their birth, and to all the jivants which 
are the consequences of this life which they haVe given tHetri ) 
that he may. engage them, by the said love, to the duties of edu- 
cation, instruction, and all the other paternal duties. And he 
gives^ to the love of children a character suited to the duties of 
dependence, obedience, gratitude, and all the other filial duti&, 
to which they are engaged by the benefit of life, which they 
hold in such a manner of their parents, of whom God makes 
them to be born, that he teaches us, that without them they 
would not have that life.** * And this obliges them to render to 
their parents aU manner of assistance, .and all manner of service 
fii their wants ; and especially in those of old age, and other 
weaknesses, infirmities* and necessities, which afford children an 
occasion of paying to their parents duties which answer {he first 
benefits which they received from them. 

It is this order of birth, which, by forming the engagements 
between parents and bhildrch, is the foundation of all their du- 
ties, the extent whereof it is easy to discover by the characters 
of these different engagements. And on these very principles 
depends all that the civil law's have regulated touching the ef- 
fects of tlu* paternal power, and of the mutual duties of parents 
towards children, aud of children towards parents ; according 
as they are matters that are subject to the regulation of policy, 
such as the rights which the laws and customs give to fathers 
for the government of their children, for the celebration of their 
marriages, for the administration and enjoyment of their estates, 
.or which relate to the disobedience of children to their parents, 
or to the injustice of parents, or of children, who refuse support 
to one another, and other matters of the**like nature. 

It is likewise upon this order, which God has made use of fbr 
giving life to children by their parents, that the laws are founded 
which convey to children the estates of their parents after death. 


* Ecthm. si. iff, SS. 
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Cor (temporal goods being given to men for &U the different m* 
ceaaities of ‘life, and being ogly a consequence of that benefit; 
it is agreeable to the order of nature, that, after the death of the 
parents, the children shouldinherit their goods, as an accessory 
to the life which they have received from them. 

The tie qf birth, wh^gh unites fathers and mothers to their 
children, unites them likewise to those Who are born and de- . 
sceuded of their children. And this tie makes all the descend* 
ants to be considered a »*® re n, and all the ascendants ds be* 
ing in the rank of fathers or mothers. 

It may be remarked on the difference of the char&ctcrs of the 
love which unites the husband and the wife, and of that which 
unites parents and children, that it is the opposition of these 
different characters, which is the foundation of the laws which 
prohibit marriage between ascendants and descendants in all 
degrees, and between collateral in some degrees. And it is easy 
to perceive the reasons of such prohibition, by barely reflecting 
on wjiat has been just now remarked in reference to these char* 
outers, on which it is nof necessary to enlarge here. 


IV. The Ties of Kindred and Affinity , and their Prinrigfes. ' 

Mafriage and birth, which unite so strictly the husband and 
wife, parents and children, form also two other sorts of natural 
ties, which are consequences of them. P?he first is, that of col- 
lateral relations, which is called kindred ; and the second is, that 
of allies by marriage, which is called alliance, or affinity. 

Kindred unites the collateral relations, who are those persons 
whose birth hath its origin from one and the same common 
ascendant. They are called collaterals, because, whereas flie 
ascendants and descendants are in a dir**et line from father to 
son, the collaterals hn\e e\ery one their own line, which termi- 
nates in that of the common ascendant. Thus they are at the 
side of one another ; and the foundation of their tic and kindred 
is, their common union to the same parents, fjom whom they 
derive their birth. • 

This is not the proper place to explain the degrees of kindred ; 
it is $ matter which makes a part of that of successions. And 
it sufficeth to remark here, that this union of kindred is the 
foundation of several lavys ; afleh as thosewhieh forbid marriage 
between persons who ait neat of kin ; those which call them to 
saheessionvand to guafdianships ; those of tfid challenges .of 
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jtidgfes, arid exceptions against witnesses, who arc ^relations to 
tho'parties ) >nd Others of the like nature; •< ' 

Affinity is the tie flood relation which is made between the 
hdsband and all the kindred of the wife ; and between the wife 
and all the kindred of the husband. The foundation of this tie 
is the strict union between the husband and the* wife, which 
' makes that those who* are tied by Idndred to one of the two, are 
of consequence tied to the other : and this affinity makes the 
husband consider the father and ihtiNfcer of his wife as being in 
th^place of father and mother to himself: and her brothers, 
her sisters, and her other relations, as being to him in the stead 
of brothers, sisters, and relations: and the 'wife looks in the 
same manner upon the father and mother, and all the kindred 
of her husband, as having the same relation to herself. 

This relation of affinity is the fqund^pn of those laws which 
forbid marriage between persons that $|g» allied in a direct line 
of ascendants and descendants, in all dcgjjhcs ; and between col- 
lateral allies, within the compass of certSfin degrees : and like- 
wise of the laws which call allies to tutdSfehip#, o£ those which 
reject judges and witnesses who are allied to the oarties, and of 
others’ of the like nature. 


CHAPTER IV. 

.v. 

OF THE SECOND KIND OF ENGAGEMENTS* 

I. What these Engagements are, and how God puts every one 
under those that are peculiar to him. 

Sf.f.ino the engagements of marriage and birth, of kindred 
and affinity, are limited to certain |>ersons, and that God bath 
placed mankind in society, there to unite them by mutual love, 
in such.a manner that every person may be disposed to produce 
towards others the effects of this love, according as occasion 
may oblige him to it ; he hath made necessary in society a 
second kind of engagements, which approach and link differ- 
ently together all manner of persons, and frequently even those 
Who are the greatest strangers to one another. 
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It is to ftnmrthis second-sort -ofcngagemmta, that GotLpaiil , 
ti plies the vtfufts of mea}; e<)4 ttf% t he roakesthemnecess^ry tq 
One anotheafar getting all titese wonts supplied. * Aqd he ja^ikes 
use of two; -ways to place- every one the order of the engage*! 
moots for wbich he desigfts him. - , ■ 

The first td those two ways i* the ranging of persons in eoci-* 
ety, where he assigns to every one his place, that he may point 
out to him by the situation of it the illations which tic him to 
others, a ud the duties that arc peculiar to the, rank which ho 
holds ; and he places every one in his proper rank, hy his birth, 
by his education, by his inclinations, and by the otlfercilieets of 
his conduct, which range 'and dispose men in their places. . It is 
this first wuy, which produces to all men the general engage- 
ments arising from their conditions, their professions, their em- 
ployments, and which places every person in a certain condition 
of life, of which his particular engagements are to be the con? 
sequences. % • 

The second Way is the ordering of the .events and con? 
junctures, which determine every one to particular engage- 
ments, according to the occasions and circumstances in which 
he hapjiens to be. ...... 

II. These Engagements are of Two Sorts ; those which are Vol- 
untary, and those which do not depend on the Will. 

• • 9 

All these sorts of engagements of this kind are either volun- 
tary, or involuntary. For seeing man is a free agent, there are 
engagements into which he enters willingly : and seeing he has 
a dependence on the Divine Providence, there are some engage- 
ments under which God puts him without his own free choice. 
Bat whether the imgagements depend on the will, or be alto- 
gether independent o|i it as to their origin* man . acts freely both 
Jin the one and the other: and his whole .conduct implies always 
these two characters; one, of his dependence upon God, whose 
order he ought alwnys to obey ; and the oth^, of his liberty, 
which ought to move, him to it. Bo that all these, sorts of 
engagements ore proportioned both to the nature qf man, and 
to his condition in this state of life. 

, III. Voluntary Engagements. 

Voluntary engagements are of two sorts. Some are formed 
mutually between two dr jnord persons, who Sind and engage 
Q* - * 
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themselves reciprocally to one another by their free will : and' 
Others are formed by the /will of one of the parties 1 alone, who 
engages himselftoother persons, when the said ’ persons do not 
treat with him. 7 ■ »;;•! 

.It will.be easy to distinguish these two sorts of engagements 
by some examples. Thus, for volnntaryand mqtualengage- 
ments, we see that because of the ‘several occasions which men 
have to communicate to* one another their industry and their 
labor, and for carrying on the different commerces*of all things, 
they enter into partnership, they let and hire, they buy and sell, 
they barter,* and make with one another all sorts of covenants. 

. Thus,. as to the engagements *whieh are formed, by the will of 
one 'party alone, we see that he who becomes heir or executor 
obliges himself to the creditors of the succession ; that he who 
takes upon himself the management of the affair of an absent 
person, without his knowledge, obliges himself for the conse- 
quences of the affair which* he has begun ; and in general, that 
all those who voluntarily enter upon employments oblige them- 
yeLves to the. engagements wliich arc the consequences of them. 

c 

IV. Engagements independent on the Will. 

. The involuntary engagements are those under which God 
puts men without their own choice. Thus, those who are 
named to the offices which arc called municipal, such as 
those of mayor, sheriff, consul, and others of the like nature, 
and those who are engaged in some commissions of justice, 
are obliged to execute them, and cannot avoid doiug it, un- 
lugs they have reasonable excuses. Thus, he who is assigned 
guardian to an infant is obliged, independently of his will, to 
be instead of the father to the orphan who is committed to 
lug charge. Thus,, he whoso affuir hath been managed in 
Ms absence, and without his knowledge, by. a friend, who 
hath taken core of it, is under an obligation to that friend/ 
to reimburse him for what he has reasonably expended, and' 
10 ratify what he has well transacted. Thus, he whose goods 
have been , saved in a ship^nreck by lightening the . vessel, and 
throwing other goods overboard, is obliged to bear, his shore - 
of the loss of the goods thrown into the sea, in proportion tO> 
the value of what has been saved* for lps use. Thus, the condi- 
tion of those who are members of the society, and ar*; desti- 
tute of the mkn 3 of subsistence, and unable to wtarkt far their c 
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• livelihood, lays an obligation on all their feuXwemben to exer- 
cise towards them mutual love, l>y imparting to them a share of 
those goods which they have a eight to. For dvery man, being 
a member of the society, has a right to live irtit; and that 
whieh is necessary to those who have nothing, and who ore not 
able to gain^heir livelihood, is by consequence In the bands of 
the other members ; from whence it follows, that they cannot 
without injustice detain it from theqi. And it is because of 
tins engagenfent, that in public necessities private persons are 
obliged, even by constraint, to assist the poor according to their 
wants. Thus, the condition of those who suffer ally injustice, 
and who are under oppression, is an engagement to those who 
have in their hands the ministry and authority of justice, ixf em- 
ploy it for their protection. 

V. The Spirit of the Secbml Law in, all Engagements* 

We see in all these sorts of engagements, and in all the 
others^ which we can imagine, that God forms them, and 
puts men under them, fhcroly to employ them in the exer* 
cise of mutual love ; and timt all the different duties pres 
scribed by engagements %re nothing else but the several 
effects •which this love ought to produce, according to the 
conjunctures and the circumstances. Thus, in general, the 
rules which command us to render to e„very man what is his 
due, to wrong no man, to bo always faithful and sincere, and 
others of the like nature, enjoin only effects of mutual love. 
For to -love is to wish well, and to do good; and no man 
loves those whom he injures, nor those to whom lie is unfaithful 
and unsinccre. Thus, in particular, the rules which Ordain the 
tutor to take care of the person and estate of the minor who is 
committed to his charge, command him only the effects of that 
love which he ought terhave for this orphan. Thus, the rules of 
the, dpties of those who are in offices, and in all other sorts of 
engagements, general or particular, prescribe untq them nothing 
butwhat: the second law demands, as it is easy to- perceive in* 
ell the particular engagements. And it is so true, timt it Is the 
commandment of loving which is the principle of all the rules 5 
of. engagements, and that the spirit of these ndes is nothing else 
but the order of that love.whidh we owe reoiproesdiy to one an-* 
•other, that if .it happens 'that one oannoty for example, restore* 
.to auotbtr what he-haa of his, without breaking *in upon tjps * 
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order, the dufy h suspended until it maybeperfoytoed accord*' 
tug to this spirit. Thus* lie who has the syvordx>l* a madman, 
of of any other person, vriiO demands it in a transport of passion* ■ 
ought not to restore it to him, until ’he be’ in k Condition not to 
make a bad Use of it ; for it would not be Jove to him, togive 
him hie sword in these circumstances. 

s * 

It is after this mariVler, that the second law commands men to 
love one another. For the intent of this law is not to oblige 
every one' to have for all other persons that inclination which 
is produced by the qualities which render an object amiable; 
but the love which it commands consists in wishing to others 
their true good, and in procuring it for them, as much* as is in 
our ‘power. And it is for this reason, that, seeing this command 
is independent on the merit of those we ought to love, and that 
it excepts nobody, it Obliges us ^o love those who are the least 
amiable, and even those who hate us. For the law which they 
transgress is nevertheless finding on us # and we ought to wish 
their true good, and to procure it, b as much out of hope* of re- 
claiming them to tlieir dnty, as out tif fear of transgressing our 
own. 

;, We have here made these reflections, to show that, seeing it 
is the second law which is the principle and spirit Of all tfiosfe 
laws relating to engagements, it is not enough to know, as the 
fnost barbarous people do, that we ought to render to every one 
his due, that we ought to wrong no man, that we ought to be 
sincere and faithful, and the other rules of the like nature; ‘but 
it is necessary, moreover, to consider the spirit of these rules, and 
the source of their truth in the second law, to give to them all 
♦he extent which they ought to have. For we Sec often, that, 
for want of this principle, many judges who consider these rules 
only as politic laws, without penetrating into the spirit Of theta* 
which obliges to a more abundant justice, do not give them theit 
just extent, and tolerate infidelities and injustices Which they 
would suppress, if the spirit of the second law were the princi- 
* pie by which they acted. 

• 

VI. The Order of Government for keeping Men within their Bn* 

gagements , . • 

We must add to these remarks on what concerns engage- 

. Za&xtx. 1>, 18;— £coef. xxHi. 4,£;— PmL vU. 4; — Pn*. xxv. XI ; -+Rtm 
xit. 30; — ifoff. v.*». * . • 
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ftients, that they demand the useofa government, to restrain 
every one within the order of those that are peculiar to him.. 
It is for this government that God hath established the authority 
of the powers that are necessary to maintain society, aa will 
appear . in the tenth chapter. And we shall only remark here, 
on the subject^of government and in relation to engagements, 
that there are many engagements which are formed by this or- 
der of government^ as betwee ^ . p rince^ and subjects, between 
those who are'placed in dignities and public offices, and private 

persons, and likewise others which belong to this order. 

■# 

VIL The Engagements are the Foundations of Vie particular 
Laws which relate to them . • 

It was necessary to give this general idea of all these several 
sorts of engagements of which mention has been made hitherto*" 
For since it is by these ties that God engages men to all the 
different duties, and that he hath put»hito each engagement the 
foundations of the duties which depend on it, it is in these 
sources that we ought to fihd the principles and the spirit of the # 
laws, according to the engagements to which they have rela- 
tion. We have Been, in "the engagements of marriage and 
birth, thte principles of the laws which relate to them ; and we 
must discover in the other engagements, which have been just 
now explained, the principles of tluj laws which are peculiar to 
them. 

We shall confine ourselves to such as relat^to the civil laws; 
and seeing the greatest part of the mutters treated of in the civil 
law arc consequences of the engagements that have been spoken 
of in this chapter, we shall explain in the following chapter 
some general rules which llow from the nature of these engage- 
ments, aud which are at the same time the principles of the 
particular rules concerning the matters which arise from the said 
engagements. 
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CHAPTER V. 
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Off SOME GENERAL RULES WHICH ARISE FROM THE ENGAGEMENTS 
TEAT HAVE -BEEN MENTIONED IN THE, PRECEiyXGi OH AFTER, 
AND WHICH ARB sb MANY PRINCIPLES OF THE CIVIL (LAW. 

# *. ; (\r?s. ‘ • ■> ' ; ? 

The general rules which we have just now mentioned, and 
trtlieh are* gathered from all that hath been said in the pifecedmg 
chapter, and also in the others, are these which follow ; and 
which wo shall explain in so many articles, as consequences of 
the principles which have beeu laid down. It follows, then, from 
these principles, — 

fc . , . . 

L 1st Rule. — Engagements are instead of Laws. 

That eveTy man beiugV member of the body of the society, 
every one ought to discharge in it his duties and his functions, 
•according as he is determined to tflem by the rank which , he 
holds in it, and by his other engagements. From whence it fol- 
lows, that the engagements of evefy person are to him, as it 
were, his proper laws. • 

IL 2 d Rule . — Submission to the Powers. 

.. That each particular person being linked to this body of the 
society of which fcp is a member, he ought to undertake noth- 
ing that may disturb the order of it. And this implies the en- 
gagement of submission, and obedience to the powers which 
(rod hath established for maintaining this order.* 

III. 3(/ Rule.— To do Nothing in his particular Station that may 
disturb the Public Ofder ; Xt 

That the engagement of each particular person, as to what 
concerns the qpder of the society of which he is a part, obliges 
* hum not only to do nothing with respect to others which may 
. Violate this order, but obliges him likewise to contain hira- 
&4T ’within' his riink, in such a manner as tbat he make 
no bad use either of himself, or of . that which belongs to 
him For he is in the society,* wha£ a member is in the body. 

• AmaTAb. I Tit. iii. 1 ; — V Pit. r- $W. ii A.'T 
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^Thus, those who, without doing injury to others* Ihll into some 
disorder whith ‘gives offence to the public, whether in their per*. 1 
sons, or as to their goods, as those* d6who fall into despabythose 
who blaspheme, or who swear, those who squander away their 
estates* and, in a word, all those who offend against good moil’ 
ners, modesty* or decency, in such a manner as to violate the 
external order of behaviour, are justly punished by the civil laws, 
according to die quality of the disorder 

IV, 4th Rate. — To do Wrong 1 to no Man, and to give every ant 

his Due. *.■ 

That in all the engagements of one person to another, 
whether voluntary or involuntary, which may be the subject*- 
matter of civil law's, they owe reciprocally to one another that 
which is required by the two precepts included in the second 
law : one, to do to others wimt they should do to Ub ;• and the 
Other, not to do to anybody what w r « # would not have others* do 
to us.* And this comprehends the rule of doing wrong to no 
man, and that of rendering to every one his due.* ' « 

V. 5th Rule.— Sincerity and Honesty in Voluntary and Mutual 

• Engagements. . . . . , 

That, in voluntary and mutual engagements, those who treat 
together ow T e to one another sincerity in explaining reciprocally 
what it is that they engage themselves to, fidelity in the exe- 
cution of it, f and every t hing which the consequences of the 
engagements into which they arc entered may demand.* Thus 
the Seller onght, to declare sincerely the qualities of the thing 
which he sells, he ought to take care of it until he delivers it, 
and he ought to warrant it after he has delivered it. 

VL 6 th Rule. — Fidelity in what Involuntary Engagements de- 

mandL 

That, in involuntary engagements, the obligation ispropor* 
tioned the nature and consequences of the engagement, 

* 81 » — 1 Cbr. xir. 40 i — 10, $ 1, D. de just. et jvr*i-r $ X, fsttfl- 4* 

hit quimdtdgi. juris sunt. 

l ai^Lubtui. s!. 

1A. ; . : . i.-i • , , 

• * L.10, f 1, D. d* just. at junt—\ 8, Instil, tad. 

J PW.i. 10;-~/W. 4Jerf«*.xxi*.8. 

• , .s 2. vf . 
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-Whether it consistsindoingjorgiving, of in any. other sort of 
* obligation.* Thus, the tutor is obliged to govern the person, 
and to administer the goods, of the orphan ^hb is iimfer ?ris 
dare, and to do every thing which the said government aiid 
-administration may render necessary. Thnsj, hb^arfiO is called 
to a pahlic office, although it he against his #ffl, ?I du^ht to 
execute iti’ Thus, those who without any agreefnenf happen 1b 
have any thing in common together, such as coheirs and oth- 
ers, owe reciprocally to one another what their engagements 
m$y require. 

VIL 7th Rule. — All Deceit unlawful , in all Sorts of Engage- 

ments. 

That in all sorts of engagements, whether voluntary or invol- 
untary, it is forbidden to use aiy infidelity, double dealing, de- 
ceit, knavery, and all other ways of doing hurt and wrong.* 1 

... • \ c* 

YUJ. 8 th Rule . — Engagements where Justice can constrain the 

... - Parties. 9 

That, seeing all the particular persons compose together the 
society,- whatever respects the orcler of it lays att engage- 
ment on every one of them to do what the said order demands 
of him; and if he docs not do it willingly, he maybe com- 
pelled to it by the authority of justice. Thus, when persons 
are named to public offices in towns and other places, Such 
as those of mayor, sheriff*, and other offices or commissions of 
the like nature, they are compelled to execute them. 1 Thus, by 
Ike Homan law, those who were assigned to be tutors 'were 
forced to accept the tutorship, and to act in it." Thus, particu- 
lar persons are constrained to sell what they chance to have 
that is necessary for some public use." JjPhus, it is just to oblige 
private persons to pay taxes and imposts for defraying the pub- 
lic charge." 

IX. 9th Rule .’ — Liberty of all Sorts of Covenants. 

That, sinoe voluntary engagements between private persons 

fc L.S,D.doM. et ad. 1 1 That. Iv*6;— 7. 1, 4 i, D. do dob. 

1 A ll, D. oi mmkip. m Z. l x D deadmn.et pertet^ - : • 

■ TiA I. ll, D. do evict, in verb.: Po*w?s*ion«rex pnecepto principal! diilradM ; ■ 
- T. t U, i). - See du Oidinifa of At fair, la lift, t i . • 

« Jfcrt. *HI. 7. ' ■ v • , • * 
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. ought to Jie proportioned tbtbedifferent wants whichren* 
der the use* of them necessary, it is free for $11 personswho* 
are capable of engagements, to bind themselves by all manner 
• of covenants, as they think fit, and. to diversify thetn aceerd- 
ing to the differences of affairs of all kinds, and according 
to the infinite variety of combinations that arise in affairs from 
the conjunctures and the circumstances^* Provided only that 
the agreement have nothing in it contiary to the role which fol* 
lows. 

X. 1.0th Rule. — All Engagements contrary to Law or'Good Man- 
ners are unlawful. ' t / 

That all engagements are lawful only in so far as they are 
conformable to the order of society ; and that those which are 
contrary to it are unlawful, and punishable according to the de- 
gree of their opposition. Thus, employments which are con- 
trary to this order nag criminal engagements. Thus, prom- 
ises and covenants which violate the laws, or good manners, 
oblige the parties to nothing, except to the penalties which the* 
misdemeanour may deserve.** 

We shall see, in the several matters treated of in the civil 
laws, what is the use of all these principles; and it suffieeth to 
take notice of them here, ns being general rules, on which de- 
pend an infinite number of particular rules in this whole detail 
of matters. 

XI. Transition to the foUoicing Chapter. 

..We. did not think proper to ipix among the engagements 
which have been mentioned hitherto, another kind of tie, which 
unites men more closely together than any one of all the en- 
gagements, except it be those of marriage and birth. It is the 
tie of friendship, which produces in society an infinite number 
of. good effects, both by the good offices and services which 
friends render one to another, and by the assistance which 
every one receives from the persons who are allied to Met friends.' 
But although friendships make a chain of ties atul relations 
of a large extent, and of great use in society, yet it was not 
proper to mix friendships with engagements, because they are 
of a nature which is distinguished from them by two eharac- 

Si. 1, D. dampen ;~l. 7, | If IT. deport.* 1 L. 6, Cod. 4epaci—9& Matt. fir. 

▼ot. i. 3 * 
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.911% that there is no friendship in which, love is not re*; 
ciptocaj; whereas, in engagements, iovg, which onghi to be mu- 
tual.^ them, is*not always so: and the other, that friendships 
dp. not make a particular kind of engagement, butt are conse- 
quences which arise from engagements. Thus, the ties of. kin* 
dred, of affinity, of offices, of commerce, of busing, and others, 
are the occasions and causes of friendships; and t%y presup- 
pose always some other engagement, which brings those persons 
together who become friends. , * 

It is this use of friendships, which is so natural and so neces- 
sary in society, that does not allow us to pass them, quite over 
in. silence. And it is this difference between their nature and 
that'of engagements, which hath obliged us to distinguish them, 
and therefore we have made them the subject of the following 
chapter. 


. CHAPTER VI. 

( r 

OF THE NATURE OF FRIENDSHIPS, AND THEIR USE IN SOCIETY* 

X The Nature of Friendships, and their Kinds. 

: 1 i < 

IfaiENQSiiip is a union that is formed between two persons, 
by the reciprocal love which the one bears towards the other. 
And as there are two principles of love, so there are two kinds 
of friendships. One is of those friendships which have for 
their 1 principle the spirit of the first laws. And the other is of 
all those which, not being founded on that principle, can have 
none other, besides that of self-love. For if friendship wants 
thot attractive quality which directs the *union of friends to the 
Search after the sovereign good, it can have u.o other view tliap 
a servile desire of riches, winch no one can set his affections oh 
•but . out of a principle of self-love. Thus, those who, without the 
love of the sovereign good* seem to lovo . their friendp, op)y for 
the esteem they have of their merit, or out of a desire ofdqing 
therp good, and even those who bestow .their wealth, yea, even 
their, liftfe on their friends, find in these effects of their friend- 
sliip, either some praise, or some pleasure, or some other charm,, 
Ul wpich they plac^ their own fec^ur geod, and.whieh ip-pl- 
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Viroys mixed^with that benefit 'which their friends receive froijh 
them. Whereas those who love one another, .by the Spirit o^ 
their anion in the sovereign good, do not regard their own peeper 
good, but the' common good of both, and a good whereof the 
nattue is in this different - from that of all other goods, t^tnp 
one can hav# it to himself alette, nnl^s he desire it likewise for 
others, and iuiless he do sincerely all that is in his power to help 
them to attain to it Thus, those who are united to their 
friends by this tie do really and in earnest* seek for the' good 
and advantage of those whom they love ; and seeing they* de- 
spise all other good, besides this alone, which they love solely and 
with all their heart, they arc much more disposed to give their 
estates, and their lives, for their friends, if there be occasion for 
it, than those persons can be who love only out of a principle Of 
self-love. • 

This distinction between friendships which are contracted out 
of a spirit of the first Maw, and thofe which arc made only out 
of self-love, is not so e.yict as that, it, may be said that every 
friendship is pither entirely of the one, or entirely of tbe otheF 
of these two kinds. For in the small number of those in which 
is found the spirit of the primary laws, there are few of them so 
perfect, as to be altogether free from self-love ; and we see sotne 
friendships, where one of the friends contributes on his part only t 
self-love, although the other be moved by another spirit. And 
all these sorts of friendships are adapted to the present state of 
society, according to the different dispositions of the persons 
Whom they link together. ' * 


II. Difference between Friendship ' and the Love enjoined by the 

Second Law. 

It is easy to judge by this account of the nature of friendships 
ihajt, since it is a reciprocal tie between two persons, there is*'* 
great deal, of difference betwixt friendship and the love WMcH It 
Enjoined by the second law. For the duty of that love ft hide* 
pendent op the reciprocal love of the person whom wd jure com* * 
manded to; love: and* although on Ms part he do hot love us, 
and if he even hate us, yet the law will have US to ;!bv£ him: 
but because friendship cannot be formed but by a* ft^proe&l 
love, It ft .not enjoined to any person in particular. For what 
’ defends on two persons ;;annot be the subject of a* command 
to one of the two aloner’apd besides, seeing friendship canpot 
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be formed-' but by the charm which o$e of , # thc friends, 

■finds In his friend) nobody is obliged to contract *a, friendship, 
where that charm is not found. And fikewjtae we see nu 

• friendship but what hath for its foundation the qualities which 

friends search for in one another ; and which is kept up only by 
the good offices, the services, the benefits a‘nd other advantages 
Which make in each 'friend the merit which attracts and nour- 
ishes the esteem and lovaof the other. . , 

i . It* is because' of this necessary correspondence between friends, 
that friendships are contracted only between persons who, hap-' 
pening to lie joined together in some engagements which draw, 
them nearer to one another, chance to have dispositions proper 
for baiting them; such as the equality of conditions, a conform- 
ity of age, of manners, of inclinations and sentiments, a recip- 
rocal disposition to love and scrvc ( one another, and others of the 
like nature. And we see, on the contrary, that friendships are 
contracted and kept up with difficulty, find but very rarely, be- 
tween persons whom their conditions, their age, and thq other 

•qualities distinguish in such a manner, that the natural state of 
friendship is not to be found in them, for want of the correspond- 
ences, and of the liberty which friehds ought to take with one 
another. • 

' III The Command of the Second. La w leads Men to Friend- 
ship. 

But although it be true, that friendships are not commanded 
to any one in particular, yet they are nevertheless a natural con- 
sequence of the second law. For that law commanding every 
one to love his neighbour, it includes the command of mutual 
love. And when the particular engagements link persons to- 
gether who are animated by the spirit < of that law, there is 
formed immediately between them a union proportioned to 
the reciprocal duties of the engagements which they are under, 
And if each of them finds in the other qualities proper to unite 

• them more closely together, their union becomes a friendship. 

• 

, IV. Two Characters of Friendship ; that it it Mutual , and that xt 
is Free.— The Consequences of those Characters. 

n , It appears from these remarks on ,thc nature of friendships, 

* John xv* 12 / * 
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two e«^ti^ ifiaiiBLCfticT3 

t5 t>^ Vedprocil ; 1 hiid the Other, that they ought' W' 6ft. \w#&? 
Tftey&re rbciprbcaVseeing they cfthnot be formed but bytlift 
mutual love bf two persons : and they are free,becauW basl 
isPhdtbbligecttd tie himself to those who have not thequftlitte* 
that’ are prop*# to form a friendship. 

ft follows from these two characters of friendships, that, seeing 
they ought to «bc reciprocal and free, a man is always at liberty 
not to engage in friendships, and that he ought' even to shun 
those which may be attended with bad consequences. And it 
follows also, that the most solid and the strictest friendships 
may be Weakened and destroyed, if the conduct of one of the 
friends gives occasion to it. And not only are coldnesses hnd 
ruptures in friendships not unlawful ; but sometimes they ate 
even necessary, and consequently just, with respect to that friend 
who on his- part fails in any duty. Thus, when one of the 
friends violates the frioihiship either iTy some act of infidelity; or 
by failing in some essential duties, or by requiring things that 
are unjust; it.is free for the other not to look upon him any# 
more as a friend, who hath in reality ceased to be so; and BC* 
Cording, to the causes of Ike coldness and rupture, one may 
either break ofF the friendship altogether, or dissolve it with* 
out an open rupture; provided only, that, he who has a just 
provocation given him by his friend do not on his part give any 
cause of disgust, and that in this change lie preserve still, instead 
of friendship, that other kind of love which nothing can dispense 
with. 

V. Difference between Friendship and Conjugal. Love. ... 

All these characters of friendship, which it is free for one to 
contract, and free for hipt to break, and which subsists only by the 
mutual correspondence of the two friends, show plainly that’ we 
cannot give the name of friendship to that love which 'unites 
til’d' husband and the wife, nor to that which ties parents to their 
children, and children to their parents. For these ties form a* 
•Jove of another nature*, very far different from that which make? 
friendship, , and which is much stronger. And although it be 
true, that the husband and the.wife make choice Of one another, 
atid engage freely in marriage ; yet their Union being cnee 
foqned, it becomes necessary, and they cannot di|soive it. 

3 * 
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VI. Difference Ite^wten Friendship-, and the %ove of, Parents and 
■ ; • Children. , . , h ..V: •; 

“ fe see likewise what axe the difefeares wfrteh, distinguish 
friendship from the love of parents towards , their children*. and 
of children towards their parents. For hesidescthat this love . 
is nbt reciprocal whilst the children remain incapable of loving, 
there are other characters which demonstrate plainly enough, 
that it is of a nature altogether different from that of friendships. 
And although there be no choice of persons in this love, yet 
it hath other foundations, much more solid than the firmest and 
strictest friendships. 

What has been just now remarked touching the distinctions 
between friendships, and the love that is formed by the ties of 
marriage and of birth, does not extend to the love of brothers; and 
other relations. For although nature forms a tie between them 
without their own choice, *whicli oblige? them naturally to the 
mutual love of one another ; yet tliis engagement is not attend- 
ed with friendship, except when thcy*fmd in one^ another quali- 
ties whereupon to ground it. But when proximity of blood 
happens to be accompanied with thfc other qualities which make 
friends, the friendships of brothers, and of other near relations, 
arc much firmer than those of other persons. 

VII. tlse of Friendships in Society, 

It appears, by these few general remarks. on friendships, what 
their nature is, and what the principles are which depend on 
them ; but seeing tliis is not. a matter treated of in the. civil 
laws, it is not proper to enter upon the detail of the particular 
rules of the duties of friends; it suffice! h to have observed on 
the matter of friendships so much thereof as has any relation 
tp.|h, e order of society. And we see that, as friendstiips arise 
frdm the several ties which bring men together, so they are at the 
same time the sources of on infinite number of good officer and 
services, which keep up those very ties, and which contribute a 
thousand ways to the order and uses of society, both by the,, 
union of friends among themselves, and by the advantages 
which each person may find in the tips which are between his 
friends and other persons. 
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"■ 'VlII: transition tbihkfbUomttg Chagtein. 

To finish the plan of society, it remains that we givpan 
■Mea of successions which perpetuate it, and also an idea of thp 
troubles which disturb its order : and we shall see afterwards 
in what manlier it is that Gqd makes it to subsist in the pres* 
eat state. ■ 


CHAPTER VII. 

OF SUCCESSIONS. 

Wb do not speak of successions here, with an intention to 
give the whole detail of that matter in this place ; but only to 
give a view of it in thcsplau of society, where it ought to be dis- 
tinguished, because successions make a great part of that, which 
passes in society, and are one of the matters which the Roman 
laws treat of most copiously. 

•I. The Necessity of Successions, and their Use. 

The order of successions is founded on the necessity of 
continuing and transmitting the •state of society from the 
passing generation, to that which follows ; and this is done 
insensibly, by making certain persons to succeed in the place 
of those who die, that they may enter upon their rights, their 
offices, and their relations and engagements, which arc capable 
of passfngto posterity. 

II. Two Ways of Succeeding •. 

This is not the proper place to explain the different Ways 
of succeeding, whether by the order of nature, and the disposi- 
tion of the laws, which call to successions the descendants, the 
ascendants, and other relations ; or by the will of those who die, 
and who name their hftirs or executors. We shall see, in the 
plan of the matters of law, the distinction of theSe ways of 
succeeding, and the order of the particular matters Which con- 
cern successions. 

• 

• I EL Successions are to.be distinguished front, Engagements. a • 

We shall only observe here, that successions are s to be distill- 
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merit, into which those persons who succeed to othete- ettteiy ‘and 
which obliges them to bear their burdens, topaytheilr debts, and 
to other consequences ; yet it is not under theidea of 1 engage* 
ments that we are to consider successions'? bub they ought to be 
considered under the view of the change which makes the goods, 
t|je. rights, the burdens, '"the engagements, of thqpe who -dieto 
puss to their successors. And this includes so greata variety' 
of particular matters, that they shall make one of the two parte 
of the book of The Civil Law in its Natural Order. 


CHAPTER VIII. 

• • <r • • 

OP THREE SORTS OF TROUBLES WHICH DISTURB TUE OI^gER OP 
• SOCIETY.* 

c 

I. Troubles which disturb the Order of Society. 

We see in society three sorts of troubles, which disturb the 
order of it; lawsuits, crimes, and wars. 

• • 

II. Lawsuits. ■ ■ ■ .■ 

Irfiwsuits are of two sorts, according to the two ways 
in which men fall out among themselves, and encroach' one 
upon another: those which respect mere interest only, which 
are called civil causes; ami those which arc consequences 
of quarrels, such as offences, crimes ; and these arc termed 
criminal causes. It sufficeth to observe here, in general, that 
all sorts of lawsuits are one of the matters which come under 
the direction of the civil laws, which prescribe the manner in 
which suits are to be begun, carried on, and ended : Which is 
called the order of judicial proceedings. 

III. Crimes and Offences. 

Crimes and offences are infinite, k according as they re- 
spect cither the honor, the person,^ or the estate. - And' the 
punishment, of crimes is likewise a matter treated of < ia 
‘the civil laws, ■which have made provision to -suppress them 
by three several ways. One, by correcting those that are 
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guilty; the . second) by repairingas much as is possible the evil 

which they liaYe'done ; and the ithird* by restraining the wicked ' 
by the example of punishments. And it is by these three 
views, that die laws have proportioned the punishments to. the 
crimes, and to the several offences. 

IV. Wars. 

: Wars are an ordinary consequence of the differences which 
fall out between the sovereigns of two nations, who being 
independent on one another, and having no common judge, do 
themselves justice, by the force of arms, when they bunnot or 
will not have mediators to make peace between them ; for they 
take in that case for laws, and for decisions of their differences, 
the events which God gives to wars. There is likewise another 
sort of wars, which are only a tyro effect of violence, and of the 
attempts made by a prince, or a state, upon their neighbours. 
And lastly, there are soi^P wars whieh*are nothing but rebellions 
of subjects, who revolt against their prince. 

Wars have their peculiar laws in the law of nations; and , 
there are consequences of wars which are decided by the civil 
law. 

V. Transition to the following- Chapter. 

There remains only, for finishing the .plan of society, to 
consider how it subsists in the present state, where the spirit 
of the primary laws, which ought to be the only cement of it, is 
so little regarded. 


CHAPTER IX. 

OP TUB STATE OP SOCIETY AFTER THE PALE OF MAN, AND HOW 
GOD MAKES IT TO SUBSIST. 


L All the Disorders in Society have been a Consequence of Man’s 
Disobedience to the First Law. 

' Whatever we see in society that is contrary to order is a 
•natural consequence of the disobedience of man to the first 
<iaw? which commands hirft to 16 vc God. For *tflis l^iw being 
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the foundation of the second, which enjoins men to ldve 
one another, man could not violate the firtt 'of these two 
laWs, without falling at the same time into a state Which 
hath earned him to a breach also of the Becond law; and con* 
seqaently to disturb the order of society. 

The first law was to unite men in th,e possession of the sov* ! . 
ereign good: and* they found in that good two perfections 
which were to make their common happiness : n one, that it- is 
capable of bang possessed by all persons ; and the other, that it 
may be the entire happiness of everyone in particular. But~ 
man having transgressed the first law, and having gone astray 
from the true happiness, which he could find nowhere but in 
G6d alone, he hath sought after it among sensible goods, in 
which he found two defects opposite to these two characters of 
the sovereign good: one, that th-sc goods cannot be possessed 
by all ; .and the other, that they cannot make the happiness of 
any one. And it is a nn&urol effect of- the love and pursuit of 
the goods which have these two defects, that they create divis- 
ions among those who set their hearts upon them. For seeing 
the capacity of the mind and heart of man, which is formed for 
the enjoyment of an infinite good, Cannot be satisfied with these 
filiito goods, which cannot belong to many, nor are tliey suffi- 
cient to make any one man happy ; it is a consequence of this 
state into which mao has brought himself, that those who place 
their happiness in the possession of goods of this kind, happen- 
ing to meet together in the pursuit of the same objects, fall out 
among themselves, and break through nil sorts of ties and- en- 
gagements, according to the contrary engagements which they 
are led into by the love of that good which they seek after. ’ 

II. A disorderly Love the Source of Disorders in Society* '. 

It is in this manner that man, having substituted other goods 
in the place of God, who ought to be his only good, and his 
only happiness* has made of these apparent goods Ms sovereign 
good, on which he'has placed his love, and on which he feu rids 
his happiness, which is in effect to make them his god»* Arid it 
is thus by departing from this only true good, which ought to 
imite men, that their going astray in the pursuit of other goods 
has divided them.* 

i * , 

1 ip&d. fifiSol* *Ei, 3. * Jams* tel* if 
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[t is therefore the disorder of love that hath disordered the 
society ^ instead of that mutual love, tile character of which is 
to unite men in the pursuit of their .common good, we , see 
another k>ye quite opposite! to it prevail, whose character hath 
justly given it the name of self-love ; because he in whom this 
love reigns, seeks oply after those goods which he makes entirely 
h»owa,and which he loves , in others only in so far as he can 
draw advantage out of them to himself. « 

It is the poison of this love which benumbs the- heart of miin, 
■and makes it heavy ; and which, by depriving those whom it 
possesses of the view and love of their true goody and by con- 
lining all their views and all their desires to the particular good 
to which it engages them, is, as it were, a universal plngUe, 
and the source of all the evils that infest society. Bo that it 
would seem that, since self-lovs^undemuncs the foundations of 
society, it ought to destroy it; and this leads us to inquire in 
what manner it is that^Jod support# society in the deluge of 

evils whjch are produced in it by self-love. 

• 

riL Of SeIf-LaH'e t which is the Bane of Society , God hath made 
a Remedy to contribute towards its Subsistciice. 

We kftow that God hath permitted evil to happen in the 
world, only because he foresuw that by Ills almighty -power 
and infinite wisdom lie .should be able tq draw good out of 
it, aud a much greater good Ilian a pure state of good things 
would, have been, without any mixture of evil. Religion 
tuaches us the infinite good which God hath drawn out of 
so great an evil as the state to which sin hath reduced man- 
kind : and that the incomprehensible remedy which God has 
made use of to draw him out of it, hath raised him to a 
state of greater happiness than that which he enjoyed before 
his fall. But whereas* God hath made this change for a 
good . cause, and which proceeds only from himself, we see 
in his government of society, that from so ba<J a cause as 
opr, self-love, and from a poison so contrary to mutual love, 
which ought to be the foundation of society, God bath made 
use of it as one of the remedies for preserving it in being. For 
it is of this principle of division that he hath made a tie which 
unites men together in a thpusahd manners, and which supports 
the greatest part of engagements. One may be able to judge 
of this use of self-love in society, a'nd of the relation which sudS* 
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a cause hath to such an effect, by the reflections wnich it will 
be easy to make on the following remark, 

. The fall of *man not having freecjjL him from Ips wants, and 
having on the contrary multiplied thfem, it hath also,augniented 
the necessity of labor and of commerce, and . at tha^pamc ,timc 
the necessity of engagements, and of ties ; for mo man being 
sufficient of himself to procure the necessaries bOji ponveniences 
of life, the diversity of wants engages men in an infinite num- 
ber of ties, without which they could not live. 

This state of mankind induces those who are governed only ' 
by a principle of self-love to subject themselves to labors, to 
commerce, and to ties which their wants render necessary. And 
thslt they may reap advantage from them, and preserve in them 
both their honor and their interest* they observe in all these in- 
tercourses integrity, fidelity, sin^rity ; so that self-love accom- 
modates itself to every thing, that it may reap advantage from 
all things. And it knows so well hotv to adapt its different 
steps to all its views, that it complies with all dwties, ajul even 
, counterfeits all virtues. And every one perceives in others, and, 
if he studied himself, would discover in himself, those refined 
ways which self-love knows how to employ fox hiding and dis- 
guising itself under the appearances even of those virtifes which 
arc most opposite to it 

We sec, then, in self-love, that tliis principle of all the evils is, 
in the present state of society, a cause from whence it derives 
an infinite number of good effects, which, in their nature being 
true and real goods, ought to have a better principle ; and thus 
we may consider tins venom of society as a remedy which God 
makes use of for supporting it ; seeing that although it produces 
in those persons whom it animates only corrupted fruits, yet it 
imparts all these advantages to society. ..?> 

IV. Four Foundations of the Order of Society in the Present 

State. 

0 ■ ■ L- 

All the other causes which God makes use of fpr preserv- 
ing society are different from selflove in this, that whereas 
self-love is a real evil, from whence God draws good effeets, the 
others are natural foundations of order ; and of them we may 
observe four different kinds, which comprehend all that main- 
tains society. 

_ The first is religion, which' takes' in every thing that we can 
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see in the’ World, which is governed by the spirit of the primary 
laws. . * : 

The ^second is the secret gdvettmieht of God over society in 
the whole \mlverte-. : • ; T ’ :a " _ 

The tftfrd' is the authority which God gives to sovereign 
powers! ;f; * 

The fottrihHa that light which remains to men after his fall, 
and which discovers unto him the ftatuftd rules of equity. And 
it is with this last that we shall begin, and ascend gradually to 
the others. 

• ' 

V. The Natural Knowledge of Equity. 

It is this light of reason/ which, by discovering to all men 
the common rules of justice and equity, is instead of a law 
to them| e which hath remained in all their minds, amidst 
the darkness which self-love hath sgread over them. Thus, 
nU mm have on theifr minds the impressions of the truth 
and authority of the$e neural laws : that we must do harm 
to no man ; • that we must render to every one his due ; 
that we must be sincere in our engagements, * and faithful 
in excepting out promises; and of other the like rules of jus- 
tice and equity. For the knowledge of these rules is insepa- 
rable from reason ; or rather, reason itself is nothing' else but 
the view and use of all these rules. • • * 

And although tjiis light of reason, which gives a view of these 
truths even to those persons who are ignorant of the principles 
of them,' does not so far prevail in every one, as to be the rule 
and guide of his conduct, yet it reigns in nil persons in such a 
manner, that the most unjust persons are so far in love with 
justice, ns to condemn injustice in Others, and to hate it. And 
it being the interest of cyery one in particular that Others should 
observe these rules, the multitude agree together to reduce those 
to obedience who transgress the said rules, and who do harm to 
others. And this shows plainly, that God has engraven on the 
minds' of all men this kind of knowledge, and love Of justice, 
without which society could not last. And it is by the help of 
this knowledge Of the natural laws, that even the nations which 
have had fio knowledge of religjon have made their societies to 
subsist. • ‘ • 

. . 8 Sam. iulf ; — /. 7,’D. de bon. damn, 
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VI. The Government of God oyer Society. 

This light of reason which God gives to , all men, and 
these good , effects whichhe chaws from. theif, Belf-loYe, axe 
causes winch contribute to the supporting , of society of 
mankind by the help of men themselves. . Bu^we ought to 
be sensible, that if has a foundation which . fs^jinucb more 
essential* and much mpre solid* which is the . providence of 
God over mankind, and that order in which he preserves so- 
ciety in ftll times, and in all places, by his almighty power 
and infinite wisdom. 

It is by the infinite force of that almighty power, that he, con- 
taining the universe as a drop of water, and . as a. grain of sandh- 
is present everywhere ; and it is by the mildness of his infinite 
wisdom that he disposes and ordpSs all things.* ... 

It is by his universal pr° v idcncc over mankind, that be di- 
vides the earth among men, and that £e distinguishes nations 
by that diversity of empires, kingdoms, republics, an^ otfiplr 
• states; that he regulates the bounds* and duration of them by 
the events which give them their rise, their increase, and their 
end ; and that amidst all these changes lie forms and maintains 
the civil society in every state, by the distinctions vffhich he 
mokes of persons to fill all the employments, and all the places, 
and by the other ways in which lie regulates and governs every 
thing/ ........ 

VII. The Authority which God gives to the Supreme Potters. 

It is the same providence which, for the maintaining of 
society, establishes in it two sorts of powers that are proper 
to contain men within the order of their engagements. 

The first is, that of the natural powers, which respect natural 
engagements; such as the power which marriage gives to the 
husband over the wife,* and that which birth gives to parents 
over their children. 11 But these powers being, confined within 
families, and restrained to the order, of these natural engage- 
ments, it was necessary that there should be another sort of 
power, of a more general and more extensive authority. . And 
seeing nature, which distinguishes the 'husband from the wife, 
and parents from the children,* doth, not in the same-manner 

A /mi. xL 15. •' * Wisd. of ^SoLtruu K « * Uml xliL 5. 
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make a distinction between other men, but renders them u!l 
equal,* God distinguishes some of* them, that he jnay give unto 
them another sort of powteir, Ihc ‘mfoistry of which extends to 
the universal order of all kindsof' engagements, and to every' 
thing that retates urito society: and he gives the said power' in 
different mamfers, in kingdoms, in commonwealths, and : In the 
othetstates, td kings, to prineesj and to the o.ther persons whom 
he elevates to; that dignity, 1 by birth, t>y election, and by the 
other' ways in which he ordains or permits that those whom he 
destines to that rank should be called to It. For it is always 
the almighty providence of God that disposes of that series 
and chain of events, which precede the elevation of those whom 
he calls to government. Thus, it is always he who places them 
in the 1 seat of authority; it is from him alone that they derive 
all the power and authority font they have ; and it is the min- 
istry of his justice that is committed -to them.* 1 And* seeing it 
is God himself whom they represent*in the rank whiqfi raises 
them above others, he wil^have them to lie considered as hold- 
ing his place yi their functions. And it is for this reason, that 
he himself gives the name of gods to those to Whom he com- 
municates the right of governing and judging men;' because it 
is a right which is natural to him alone.® 

It is for the exercise of this power, that God pnts into the 
hands of those Who hold the first piace in* the government the 
sovereign authority, and the several rights that are necessary for 
maintaining the order of society, according to the laws which* 
he hath established in it. 

It is for the preserving of this order, that he gives them the 
right to make the laws* and regulations that are necessary for 
the public good, according to different times and places ; and 
the power of inflicting punishments on crimes.* 1 

It is oA account of the same order, that he gives them^ the 
right* ft# Communicate, and to divide to several persons, the ex- 
ercise of tMt authority, which they themselves are not able to 
exerhute all alone In its several branches; and that they have 

1 I. 32, i). dt reg.jwr. * 1 Ec ofa* . xvii. 17. 
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the power of establishing the different sorts of magistrates, 

judges, and officers, that are necessary for the administration of 
justice, and for all the other public functions/ 

It is because of the same order, for supplying the necessary 
expenses of the State within, and for defending it from without, 
against the attempts of strangers, that sovereign* have the right 
to raise the necessity taxes, according to the occasions which 
inay require them.' * 

It is to settle and confirm all these uses of the authority of 
temporal* powers, that Clod commands all men to be subject to 
them/ 

VIII. Religion. 

Lastly, we ought to look upon religion as the most natural 
foundation of the order of society. For it is the spirit of re- 
ligion that is the principle of the truo order that ought to be in 
society. But there is this difference between religion, and all 
the other foundations of society, that whereas the others are 
common to all places, the true religion is only known and 
received in some states ; and even in those where it is known, 
tin: spirit of it doth not so far prevail as to influence all persons 
to follow the rules of it. But. yet it is certain, that, in tlie places 
where profession is made of the true religion, society is in its 
most natural state, and in the most proper for being maintained 
in good order, by a concurrence of religion and civil policy, 
and by a union in the ministry of the spiritual and temporal 
powers. 

Since, therefore, it is the spirit of religion which is the princi- 
ple of tho order in which society ought to be, and that it ought 
to subsist by the union of religion and civil policy; it is of 
importance to inquire how religion and policy agree among 
themselves, and how they are distinguished for the forming of 
this order ; and what is the ministry of the spiritual and tem- 
poral powers.. And because this matter is an essential part of 
the plan of society, and hath a great affinity with the civil laws, 
it shall be the subject of the following chapter* 

r F.roJ. xviii. SI, S5. * Matt, jfxii. SI i—Rom. xiii. 6, 7. 
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CHAPTER X. 


OF RELIGION AND POUOt J AjfD OP TUB MINISTRY . OF. TUB WJLft* 
IT UAL AND TEMPORAL POWERS. 

. 

T. Religion and Policy founded on the* Order utld Appointment 
' qfGod. ' '• 

It cannot be doubted but that religion and policy have 
their common foundation in the order nnd appoihtment of 
God ; for a prophet tells us, tlmt it is he who is our Judge, our 
Lawgiver, and our King, and that it is also he who is the Savibur 
of mankind.* Thus, it is he who in the spiritual order of religion 
establishes the ministry of the^ecelesinstieai powers.*’ Thus, it 
is he who . in the temporal order of policy makes kings to 
reign , 1 and gives to sovereigns all the power and authority which 
they have. From whence it follows, that seeing religion and 
policy have only the same common principle of the divine 
order, they ought to agree together, and to support one another 
mutually, and in such a mafmer ns that private: persons may be 
able to pay a punctual and faithful obedience both to the one 
and the other ; and that, t hose who are employed in the minis- 
try, both of the one and the other, may e^gurcise it according. to 
the spirit' and the rales which reconcile them together. And it 
is likewise certain, that, true religion and good policy are always 
united together. 

II. The Spirit of* Religion* 

It is well known, that the spirit of religion is to bring bock 
men to God, by the light, of the truths which it teaches them, 
and to draw them out of the by-paths of self-love, in order , to 
unite them in the exercise of the first two laws ; and that there- 
fore the essence of religion respects chiefly the inward , part of 
t lie mind and heart of man, the good dispositions of which ought 
to be the principle of the external order of society. 

IL . The Spirit of Policy. _ 

But because all men haye ndt this spirit of religion, and that 
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,___• even carry themselves so as to disturb the said external 
'jorawj the spirit of pblidy is to maintain the public tranquillity 
among all mankind, 4 and to keep them in this : Order,whether 
they have the inward dispositions to it or notj by ett^ploying for 
. that end even force and punishments^ according as' there is ocea- 
sion: and it hi for these two different usee of religion and pol- 
icy, that God hath festablishcd, both in the one -and the other, 1 
powers whoso ministry be hath proportioned to their spirit and 
to their ends. 1 

IV. Distinction between the Ministry of the Spiritual , Powers 
and that of the Temporal. 

Thus, seeing the end of religion is only to form good disposi- 
tions in the inward part of man, God gives to the powers who 
exercise the ministry of it a spiritual authority, which tends 
only to regulate the mind and the heart, and to insinuate the 
love of justice, without the use of any temporal force upon the' 
outward part. 0 But the ministry of the temporal powerg of the 
civil policy, which tends only to regelate the external order, is 
exorcised with the force that is necessary for restraining those 
who, not being lovers of justice, edmmit such excesses as dis- 
turb the said order/ c 

Thus, the spiritual powers instruct, exhort, bind, and loose the 
inward part of man, .and cjecrcise the other functions that are 
proper to this ministry. And the temporal powers command 
and forbid in what relates to the outward man; maintain every 
one in his rights; dispossess usurers; chastise the guilty, and 
punish crimes, by the use of penalties and punishments, propor- 
tioned to what the public peace requires. 

Thus, the spiritual powers of religion, the spirit of which de- 
mands that the most wicked should live in order to become bet- 
ter, have no other ways for punishing of men, but by inflicting 
such penalties as may be proper to reclaim them to the duties 
which they l\ave violated: and the temporal powers, whose 
business it is to preserve the public peace, ordain the penalties 
that are necessary for maintaining it,- and punish even with 
death those who disturb the order of the society in such a man- 
ner as may deserve this punishment. < 

*. • • v 
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; « But these differences between* the spirit of rel%ipnaodthe 
spirit of pe4iey, and between the minify of spiritual powers 


and that, of temporal power*) have nothing in them that may 
be any ; hindxavoe to their union } and the same powers, spiritual 


and temporal, which are distinguished in thdr ministry, are unit* 
ed in thoie common cad of maintaining order* in society, and 
they mutually ‘assist one another for that purpose. For it is a 
law of religion, and a duty incumbent on those who exercise 
the ministry of ft, to recommend and to enjoin to 'every one 
obedience to the temporal powers, not only put of fear of their 
authority, and of! tin; punishments which they iallict, but* as 
an essential duty, and out of a principle of conscience,* and 
a love of order. And it is a lay of temporal policy, and a duty 
of those who arc employed in the ministry of it, U» maintain the 
exercise of religion, an<\ to employ even the temporal authority 
and forpe against those who disturb the order of it. Thus these 
two powers agree togethef, and mutually support one. another. 
And even when the spirit of the spiritual ministry seems to de- 
mand something that is contrary to the spirit of the temporal 
policy; fts when the ministers of the spiritual power intercede 
for the life pf the greatest criminals, whom they condemn only 
to penances, and whom the civil magistrate; aondomnsutp death , 
the same spirit of the spiritual ministry ofnagUgion, whieh re- 
quires princes and judges to do their duty, does not oblige them 
to use tliis clemency. And the. temporal judges condemn justly 
to death those whom the ecclesiastical judges condemn only to 
works of charity, fasting, and oilier penanoes. 


VI. Why the Ministry of these Two Powers is placed in different 

• Hands. . . v* 

It .is because of these differences between the spirit of' rrfig* 
ion and that of policy, tli at God hath separate^ the minist ry 
of them, that the spirit of religion which governs theinward 
man, and which ought to insinuate itself into the hearts of jtteh 
by the love of justice, and by a contempt of temporal goods, 
should be inspired by other ministers than the temporal powers, 
who are aimed with the terror df penalties and punishments for 

* Rom . xiii. I, a, 5 ;—1 £et. iL*13;— Wiod. op SoL V*. 



tttttlhtaining thC extemal'Orderjahd* 
lateatothe use of temporal gdbds; ■ Aftd’if J t$ts ijb tiitltd 
ffeb order of flieSe twoadmmistrartions W have' -them'* d&tiitOf* 
And tb have the Spiritual power? separated ftOtti the- temporal 
that although they be naturally nnited in Gdd*yetWhCnhe np- 
peared vpon eairth, fh order to establish* hik spiritual kingdom , he , 
abstained from the ‘exercise of his power over temporal things* 
Ahd aU the nse*which he made of his greatness' and power Was 
wholly opposite to the grandeur and power which belong to a 


temporal’ kingdom. For at the same time ' that he manifested 
the divine* grandeur of his spiritual kingdom "by the light of the 
truths which he taught, 1 * by the glory of the miracles which he 
Wifeught, 1 and by all the remarkable circumslanceS of his eotA L 
ingj which he had caused to. be foretold by his prophets,' and 
which were fit to accompany the reign of a prince of peace, 1 
who came to give unto men other things titan those that settheifi 
at variance with one another ; m he t**ok not any one of the 
marks of temporal power; lie exercised no function Of it; nay 1 , 
he refused to be judge* between two brothers, when one of them 


entreated him to do it.” And to show that the use of the tem- 
poral power was to be separated fif>m his spiritual kingdom, he 
left that power to the temporal princes, and he himself paid obe- 
dience to them.. Thus, in his birth, lie made the circumstance 
of the place where lie was 4o be born to depend on his obedi- 
ettcevto •» law of a heathen prince.® Thus, during liis life, he 
|&tight his disciples to render unto princes what is their due; 
knd he himself paid tribute, alfhouglt none was due from him, 
for the reason which he gave at the same time when he wrought 
a miracle, that ho might have wherewithal to pay it.* . And . at 
the time of his death, he told him who exercised the temporal 
power, and who employed it to so unjust a use, that he could 
not have had that power, if it had not been given him by God. q 


And he pointed out to him, likewise, the distinction between his 
spiritual kingdom and the temporal power of princes * • ' 

It is true that oh a certain occasion he gave a visible mark of 


his dominion over temporals,* and of a dominion more absolute 
than that which he intrustato princes, by working a iUiracId, 
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whiehdid somedamage to the, inhabitants of the placewhem 
he wrought lb <But that verymuracle, which plainly showed his 
.omnipotent power over temporal things, served afe a proof that 
be abstained from all other use of that power, only that' be 
Height show the distinction between the spiritual kingdom which 
he came to establish, and the temporal empire which he leftuntp 
princes. • ■ * • . ' 

> >. Lastly, we know that, when he established the ministers of 
his spiritual kingdom, and when he gave them the, rules of their 
conduct, and marked out to them the bounds of the power 
which he intrusted to them, he gave them no power "over tem- 
porals. And we see likewise, that not any one of them took 
the least share in the ministry of the temporal power ; that, an 
the contrary, they submitted themselves to it ; and that, at the 
same time that they exercised ^ their spiritual ministry without 
any regard to the authority of the temporal powers who opposed 
diem in it, they taught^ their disciples obedience, and paid it 
them selves, to those very powers, in all things belonging to their 
ministry. 

VII. The Two Governments depend immediately upon God. 

It follows from all these truths, that the spiritual powers 
have the exercise of their ministry in spiritual things; 1 and that 
they do not intrude themselves upoij. tcmpprals. Ami likewise 
that the temporal powers have the exercise of their ministry in 
temporal tilings, u and do not encroach upon spirituals : that 
the two governments are established immediately by the hand 
of God. 

VIII. The Authority of the Potrers of one Order over those of. 
the other , in their respective. Functions. 

And that those who Cxereisc the power in one of them are 
subject to those who exercise the power of the other, .in all mnjb* 
ters depending on it. And likewise wc sec, that those who 
bays. , been animated by the spirit of God have governed, them* 
selves according to these very rules, and have observed the sub* 
mission that is due to each of the powers of these, two orders. , 

IX. Example. 

Thus, when God made choice of Nathan for the spiritual 

• • 
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p ministry of the correction of David, the temporal power of this 
king did not withhold the prophet from speaking to him with at 
force suitable* to the authority of the ministry which he exer- 
cised ; and that prince received likewise the correction with hu* 
naility.* But, on the contrary, when the same prophet had a 
mind to know the intention of that prince concerning the choice 
of his successor, anti whether he meant that it should be either 
Solomon, or Adonijah„ he approached him with the greatest 
humility and respect, beseeching him to let him £now which of 
the two he would be pleased to make choice of to reign after 
him.* 

• X. Obedience to both the Governments. , 

It. would l>e easy to bring other examples of the like nature, to 
show how it is necessary to distinguish the authority of the spiv* 
itual powers from that of the temporal powers, and in what 
manner those persons have exercised tJieir authority who have 
governed themselves according to the just rules, by cgnfining 
themselves to their own proper ministry, without meddling with 
the other. But it sullied h for the design proposed, to have given 
this general idea of the two governments of religion, and of civil 
policy ; that wc may discern therein the spirit and usb both of 
the one and the other ; that we may see in it the principles 
which reconcile them, and which distinguish them; and that we 
may be able to judge, by ail these views, of the manner in which 
they concur to support the order of society. 

XI. Laics of Spiritual Powers , which relate to Temporal Thing's [. 

It may perhaps hem occur to the reader’s thought, that the 
spiritual powers have made rules concerning temporal matters ; 
such as are in the canon law, those relating to contracts, testa* 
meats, prescriptions, crimes, the order of judicial proceedings, 
the rules of .law, and other matters of the like nature. 

XII.. Laws of Temporal Powers concentitig Spiritual Things. 

-• And that we likewise see laws enacted by temporal jjovvera in 
matters .purely spiritual: such os some constitutions of the first 
Cluistinn emperors, and ordinances of onr princes touching mat- 
ters of faith and of church discipline,. But what is in the cans 
on law relating to temporal matters cannot prove that the 
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ecclesiastical powers regulate temporal concerns. It appears, on 
the contrary,* that at the beginning of the canon law, where 
distinction is made between the Divine laws and human laws, 
it is said that the human laws are the laws of princes; that it 
is by these laws that the rights to every thing which man can 
possess are regulated ; and that even the goods of the church 
are preserved to it only by the authority of these laws ; because 
it is to princes that God hath given the *miuistry of the govern- 
ment in temporal things.* Since, therefore, there can be nothing 
in the canon law which overturns this rule, it follows' that the 
rules which wc sec in it concerning temporal matters* are capa- 
ble of being reconciled with this principle; which it is no hurd 
irtatter to do, if we make reflection on the use which the rules 
relating to temporal" affairs have in the canon law. For we 
shall find that, for example, thf rules concerning the order in 
judicial proceedings relate to the ecclesiastical ^jurisdiction; 
that, those about crimes establish there the canonical punish- 
ments, that is to say, the punishments which the church enjoins 
for the penance of criminals; that the rules which relate to 
contracts, testaments, prescriptions, and to other matters of the 
like nature, relate to them oiMy in reference to spirituals, as be- 
cause of \he prohibition of certain commerces to ecclesiastics, 
because of the religion of nil oath, and liecause of the use of 
covenants for churches, and particular church-men, and because 
of other views of the like nature ; that some of these rules are 
only answers of tin? popes to consultations ; and lastly, that 
whatever rules there, are there, which relate purely to temporal 
things among laymen, ought to be considered only as rules 
binding the subjects of the territories of the see of Rome, in 
which the popes are temjMirai princes ; and without the said 
territories, tiny have no other authority than what is given 
them by the princes who receive the use of them among their 
subjects. Concerning which it may be observed, that these sorts 
of constitutions in the canon law concerning temporal matters 
show plainly enough that they are naturally derived from the 
temporal authority, seeing the greatest part of them have been 
taken out of the Roman law, although it be true that some of 
them are contrary to it. • But it is not necessary that we should- 
treat of that matter in this^lacd. 


*• Distinct. S, can. 2. 
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tiie regulations -which. temporaiprincesjgaay have mads 
teaching spiritual piatters,; they have notexteadedtheir authoi*? 
itytothe spiritual ministry that .is reserved to theeeclesiaatipaj 
lowers, but they have only employed their temporal; au^prity 
Ixfcpttfr the lfl ws Of the church in execution, in thp external c^ff 
;<#*he ■ government of the churqfi. And even, those very ordi- 
ttaneee, which our lungs themselves call poUtical lews* tend , only 
to rosintain the external policy of the church, ^pd to restrain 
those who disturb it by transgressing the ecclesiastical laws.* ,'j 

XIIL Kings are the Protectors and Defenders of the Laws of the 

Church. 

Xnd likewise it appears from the ordinances themselves, that 
the princes ordain nothing in them, but what properly belongs 
to their temporal power, and call themselves ^herein the protect- 
ors, guardians, and defenders* of the faith, and executors of what 
the Church teaches and oMains. b . * 

e 

£1V. Agreement between the Spiritual and Temporal JurfsdiQ* 

tion. 


Another difficulty might be started in relation to some mat- 
te**, Where it would seem as if the spirituaUSand temporal juris- 
diction encroached one upon the other ; dsj-for example, when 
the temporal jurisdiction takes cognizance of the right of pos- 
session in benefices; and when the ecclesiastical jurisdiction 
judges of temporal concerns between ecclesiastical persons 
But as to what concerns the possession of benefices, it is a matf 
ter purely of temporal jurisdiction, which alone has the right pf 
joining-force to authority, for preventing acts of violence, and 
for restraining usurpers. And as to the right which ecclesias- 
tical persons have to judge of temporal matters in causes be- 
tween ecclesiastics, it is a privilege which, princes have granted 
to the spiritual jurisdiction, in favor of the church. 

We have endeavoured, by what has been said in this and the 
preceding chapters, to give a general idea of the plan of the 
aoeiety of mankind upon the natural .foundations of the : ordtpr 
whioh God hath established in- it; and to show that the 
principles of that order are the two primary laws : that the 
engagements which link men, "together in society ace copse- 

• OnrktJX^ fvt i?, is«l, b Ihmeu I, in July, 



chap. 3&J nature ahd srrnit op Laws! . 49 

ipiences ofthese two prlmarylaws;andthat they are likewise 
the Sources of aH duties, and the foundationsof the different * 
Itiuds of Iaws : and we have begtin to descend from those gen- 
era! principles, to the principles which are peculiar to theehrii 
laws. It remains at present* before we proceed to ihqoire intQ 
• t&e detail of ftese laws, find of the matters, of which theyfctAt, 
that we examine mote minutely the na^J(^and spirit of iawsin 
general, and ihc characters which distinguish their different 
kinds; that We may thereby discover the foundations of many 
rules that are essential to the knowledge and right. use of the 
civil laws : and this shall be the subject-matter of the 'two fol- 
lowing chapters. 


CHAPTER’ XI. 

OF THE NATURE AND SPIRIT OF LAWS, AND THElR DIFFERENT • 

KINDS. 

I. Two * Sorts of LAws : Laws Immutable , and Arbitrary Laws. 

— The Nature of these Laws. 

■ All the different ideas which it lb possible to conceive of the 
several sorts .of laws that are expressed by the names of divine 
add human laws, natural and positive, spiritual and temporal, 
law of nations, civil laws, and by ail the other names that can 
be given them, may be reduced to two kinds, which comprehend 
Ull laws of what nature soever ; one is, of the laws which are 
linrhutable, and the other, of the laws that are arbitrary. For 
there is not any one htw but what has one or other of these 
characters ; which it is of moment to consider, not only for ap- 
prehending aright this first general distinction of laws into those 
two, kinds, which ought to precede the other ways of distin- 
'^sliing them, but because it is these two charactera which 
ate the most essential part in the nature of all laws ; and there- 
fore the knowledge of them is necessary, and ofgreattwe In the 
study of fltef dviHstt'. ? 

The immutable laws aje so called, because they are natural, 
am^so just at all “times, aqd in all places, that n<\ authority can 
^either change' or abolish them: and the Tubifrary laws are 
▼ox- 1. . 5 . 
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time which a Jawful authority may enact* change, and abolish* 
*a* there is occasion. 

These immutable or natural laws ore all of them such as are 
necessary consequences of the two fundamental laws, and which 
ate so essential to the engagements which form the qrde? pf so- 
ciety, that it ia impossible to alter them without destroying the 
foundations of the ibid order : and the arbitrary Jaws are those 
which may be differently, established, changed, and even qpite 
abolished, without violating tlic spirit and intent'pf the funda- 
mental laWs, and without destroying the principles of the order 
of society.* 


1L Example cf Immutable Lams. 

Thus, seeing it is a consequence of the first fundamental law, 
that we ought to obey the higher powers, because it is God that 
hath established tliem ; and because it is a consequence of the 
second fundamental law, that we ought. to do harm to no man, 
and that we ought to render to every one his due ; and because 
•all these laws are essential to the ordtr of society ; they are fot 
this reason immutable laws. And it is the some* thing with re- 
spect to all the particular rules which are essential to this under, 
and to the engagements which follow from the pnmeiry laws* 
Thus, it is a rule essential to the engagement of a tutor, that, be- 
ing in the place of n father t<vtbe orphan who is committed to his 
charge, fas ought to be careful in looking after the person and 
the estate of the said orphan ; and it is likewise an immutable 
law, that the tutor ought to take this care. Thus, it is a rule 
e«sentinl to the engagement of the person who borrows some- 
thing belonging to another, that he ought to preserve it ; and it 
is also an immutable law, that he ought to he answerable fog 
thu faults which, be commits contrary to this duty, 

HI. Example of Arbitrary Laws. 

But the laws concerning matters which uo left ipSflfnd bp 
the two primary laws* and the engagements which are eonae- 
quenees of them, are arbitrary laws. Thus, seeing it is imftffon- 
eut noth respect to the two primary lawn, and die coder of ear, 
gage meats, whether there, he five* six, er seven witnesses ha a 
testament; whether prescription' he acquired in twenty, thirty, 
or Jetty y ea rn ; whether money, he of a hkgbee.ee a lesser vajne; 
thgee am only arbitrary lavra regulate these yegfei *C 
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things, anil they regulate them differently according to H» 

times and pthcds. 

* » « 

IV. Origin of the Jmmu table Lomu 
It appears from this first Idea of the nature of immutable 
lavs, fhatthet derive their Origin from the two prime laws, of 
which they ne only an extension ; and tfiat, for example, rim 
natural roles qf equity Which have been observed, and the «th* 
e#s of the like nature, are nothing else but what the spirit of the 
second law demands in every engagement, and what' it points 
out to be essential aud necessary to it 

V. Origin of the Arbitrary Lomu 
As for the arbitrary laws, sr may remark two different causes 
which have rendered the use of them necessary in society, and 
Which have 'been the sources of that infuiitei multitude of arbi- 
trary InWs which we sec in the world? 

• 

VI The First Cause of Arbitrary Laws, the Difficulties which* 
arise from the Immutable Lomu 
The first of these two csfti*es is the necessity of regulating 
certain difficulties which arise in the application of the* Immuta- 
ble laws, when tlic said difficulties are such as that they cannot 
be provided against but by laws, and when the immutable laws 
do not regulate them. We shall be able to jqdge of this sort of 
dlfficnttfes by some examples. 

VIL First Example. 

Thus, for a first example of the necessity of arbitrary laws : 
It )s a natural and immutable law, that fathers ought to leave 
their estates to their children after their death ; and it is also 
another law which is commonly placed in the number of the 
natural laws, that one may dispose of his goods by a testament. 
Vat ghfe to the first of these two laws an extent without any 
bounds, ** father may dispose of nothing by testament-? and if 
We defend the Second few to an indefinite liberty' of disposing 
Of sB By will; hs did the ancient Soman law, a father may esc 
dude Me fiffliiwa from' having any share in Iris inheritance, and 
may give o& hi* goods to strangers. * . >> 

• * We see by those consequence^, which ate sorajmnsite to one 
ittc&fcfer, and Which wonl#fi#iwfrom than* tworlawa taken jn 
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anindeSnite extent, that it is necessary, fo aet some bounds 
tyrth to the ope and the other, which may reoon^iic them to- 
gether. . Andj *if all men did govern themselves by prudence, 
and by the spirit of the primary laws, every onewould be a just 
interpreter of what- the law, by which children succeed to their 
parents, demauds of him in particular, and likewiseof what he 
is obliged to hy virtue of that law which 'atypws every one to 
dispose of his effects by # tc»tamcnt> For he might proportion 
the dispositions of his testament to the conditiod of his estate, 
and of his family, and to the duties which he may owe to his 
children, ahd to other persons, according as lie may be under 
obligations either to make some grateful requital, or to do some 
ait* of liberality. But .because ull persons do not govern thexn* 
selves according to the spirit of the primary laws, nor according 
to prudence ; und some persons, pbusing the liberty of disposing 
of their goods by will, or perhaps being ignorant of the state of 
their goods, and of their affairs, violate the duty which they owe 
to their children ; seeing it is not. just to leave an iudefiyite lib- 
, erty to those who may abuse f it, niuP that it is not possible to 
mako a particular rule for every one ; it was necessary, for rec- 
onciling these two laws, and for reducing them into rules com* 
raon to all .men, to make an arbitrary law, which rniglif restrain 
the liberty of disposing by will to the prejudice of children, and 
which might presep^ to thtyn a certain portion of the goods of 
their parents, which it should not bo in the power of their par- 
ents to deprive them of; und it is this portion, fixed by an arbi- 
trary law, which is termed the legitime, or filial portion. 

VTir. Another Example. 

Thus, for another example, it is a natural and immutable law, 
that he who is the owner of a thing should always continue to 
have the property of it, until he hns digested himself of it vol- 
untarily, or until he be divested of it by some just and legal 
way: and it is likewise another natural, and immutable law^ 
thut possessors ought riot always to be in danger of being, mo, 
lested. in their possession for ever; and that he who has been in 
possession of a thing for a long time, should be looked upon as 
the owner of it ; because men arc naturally careful not to aban- 
don to others what belongs to them, and because we. ought not 
to presume, without proof, that a possessor is aii usurper. 

If we extend top far tlie first' of til esc two laws, which declares 
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that the ov^per df a thlng catfndt fee deprited bf‘ by’ iu8| 

titles and conveyances ; it will fblltfw, that WhoSbjpsver ' cart *^f; ; 
that either he himself, or they from whom he derti^s hie right, 
have been owners of an estate, although they had been bUt of 
possession of H for. more than a cenhiry, will fejp' restored to tfifc 
said estate, arid turn otit the possessor, unless, together with Hli 
long possession, he can' show a title whichhath taken away tht? 
right of the Rqt owner. And If, On th«*contrafy, we extend tOO 
far ihie tide which makes it; be, presumed that the possessors atfe 
owners of what they poww; we shall be guilty Of injuitiec/ by 
talcing away the property from all those who happelinot to be 
in possession. 

It is evident, that the contrariety to which these two laws 
might lead ns, one of them restoring Ihe first owner’ against art 
ancient possessor, awl die other maintaining a new possessor 
against the right owner, required that it should be regain ted by 
an arbitrary law', that they who are n*ot in possession, and who 
should •notwithstanding elaim the right- of property/ should be 
bound to assert and prove their right within u certain time ; and 
that after that time the possessors, who had not been molested* 
in their possession, should lie* maintained in it. And this is what 
has been done by the. arbitrary laws, which settle the times; of 
prescriptions. 

• * 

IX. A Third Example. .* 

Thus, for a third example, it is a natural and immutable law, 
that persons who have not as yet attained to a firm and steady 
use of their reason, for want of agc» instruction, and experience, 
should not have the management of their estates and affairs; 
and that they may have it after they shall have acquired reason 
igid experience enough. # Hut. seeing nature doth not produce lit 
all men at the same age that ripeness of reason which is neees- 
s&sPyfbr the management of affairs, and that it comes sooner in 
tome, and later in others ; in order to apply this law to use, It 
%m been found necessary to make an arbitrary law, for settling 
a rule that’ might be coin roon to all men. Thus, ttis dvll laws 
of soirte countries have left it to the fathers to regglate ib whal 
a^;> their children should remain under the condUCt bf a tutor ;* 
artd irtbther countries they fixed a certain period of Sge/undeT 

• 1 
ir *. 
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^fthieb persona were to be in that state which iaqalkd minority, 
above which they were to be repatedmajeM.' 



X Fourth Example^ 



. Thns, for & last example, it is a natural law, that he who buys 
ehould not take advantage of the necessity of the person who 
sells, and that he sKould not buy at, too low a price. h Bat be- 


cause it would be a tiling of troublesome consequence ut trade 
to annul all the sales where a thing is sold under its true value, 
it has bet'll regulated by an arbitrary law, that sales should not^ 
be dissolved on account of the lowness of the price, except 
in the ease where lands and tenements are sold for less than the 
huff of the just value. And the law's connive, for the public 
good, ut the injustice of buyers, where the damage done is less 
than the half of the value, unices there be other particular cir- 
cmnstances in the Bale, which may make it necessary, to re- 
scind it. 


, XI. The Immutable Laics implied hi these Sorts of Arbitrary 

Laws. ' 

We must oliservc in all these examples, and others of the like 
kind of arbitrary laws, which are consequences of the' immuta- 
ble laws, that every one of these arbitrary , laws hath two char- 
acters, which it is of importance to discern, and to distinguish 
in tliem, and which’ make, ns it were, two laws in one. For , in 
these laws, there is one part, of what they ortlain which is of the 
law of nature, and there is another part of them which is arbi- 
trary. Thns, the law which regulates the iilial portion of chil- 
dren includes two dispositions : one wlpeh enacts that children 
should have a shore in the inheritance of their fatherland this 
is nil immutable law; and the other, which regulates this portlpu 
to a third, or a moiety, or more, or less* and this is au arbitrary 
rule. For it might have been either two thirds or three fourths, 
if the lawgiver had thought At to settle it so. ;< ,.r 

XII. Second .Cause of Arbitrary Laws : Matters of which Me tf^e, 

has been invented. 

V; The second cause of the arbitrary laws was the invention of 
oertain usages, width were thought to be useful in society. 

>, t 

■ . ■ f r ■ ^ 
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Thus, for example, fiofa have been invented, quitxents* annuities 
the right of redemption, substitutions, and other usage* of the 
like nature, the establishment of which was arbitrary. And 
these matters, which are the invention of man, and which may be 
termed for that reason arbitrary matters, are regulated by A ttest 
numbcr of lawn of the same nature. 

Thus, we see in society the use of two soils of matters. For 
there are some which ore so natural, amUso essential to our most 
common wants, that they have been always in use, in-all places, 
such as exchange, letting and hiring, deposit* the cohtraet of 
loan* and many other covenants ; guardianships, successions, 
and many other matters; -and there is also tho use of matters 
that are invented. But it is to be observed, that even those mat* 
ten of which men have invented the use have always their ; 
foundation in some principle. offThe order of society. Thus, for 
example, fiefs have their foundation, not only in the general lib* 
erty of making all sorts of covenants, "but also in the advantage 
which redounds to the public, by engaging in the service of the 
prince, in the tipie of war, tliose to whom capital fees and mesne 
fees have been given, and their successors. 

Thus, substitutions, or nntffils, are founded upon the general 
liberty wluch every one has to dispose of his estate with the view 
of preserving the estate in families, the oonvenicucy of taking 
away’ from certain heirs, executors,* or legatees, the liberty of 
disposing by will, of which they might make a bad use, and 
other motives of the like nature. 

Xill. The Natural MaUers have Arbitrary, Laws, and the In- 
vented Matters have Natural Laws. 

•••‘■It is to be observed, likewise, on fhe subject of these matters 
which have been invented by men, that although it would seem 
that they ought to be regulated wholly by arbitrary laws, yet 
nevertheless they have many immutable laws reluting to them : 
in the same manner as we see that the ot her matters, whieh may- 
be called natural, are not only regulated by natural and junmut 
thble tawd, but that they* have also arbitrary laws. ;’ l/ 

< XIV. Examples. 

vThws, It is 1 an immutable law in the matter of fiefs, that we 
dtight to observe in them *the conditions *regulategi # by the title 
which contains* the grant of^tbetief. Thus, in the natural mat' 
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t*T ttftdtbfshi|^ if Is tm arbHraryleW that'hittft nibbl- 

betf 'of children sglrlilcH exempts from ; that 1 So thkt K 

appears bythese examples, and by others which have been 

already taken notice of, that iii all matters, both natural and 

others, there is a mixture of immutable laws and of arbitratylaws. 

iX.V. Fete* Arbitrary Laws in Natural Matter** • 

Shit with this difference, that in the natural matters "there are 
faW arbitrary laws, and that the greatest part of the laws relating 
to such raatte are immutable; and that, on the contrary, there 
is an infinite number of arbitrary laws in those matters which 
have been invented. 

• * . . . • 

XVt Many Arbitrary Laws in Arbitrary Mutters . 

Thus we see in the Roman ^kw, that, ns the greatest part of 
the matters contained in it, which are of use now-a^days, tare 
natural' matters, so the rales concerning them are almost all 
of them natural laws; and that, on the contrary, the -greatest 
port of the matters of onr customs \>eing arbitrary matters, the 
greatest part of their rules are arbitrary also, and different in 
divers places ; and we see likewise, 1 In the arbitrary matters which 
are regulated by the ordinances, that almost all their' rales tne 
also arbitrary. 

*. 

XVII. Two Sorts of Arbitrary Laws : those which are Gonse- 
i quences of the Natural Laws , and those which regulate Matters 
that are invented. 

Arbitrary laws are therefore of two sorts, according to* 'the 
two causes which have given rise to them. The first is, of those 
arbitrary laws which have been consequences of the natural 
laws; snob as those which regulate the filial portion of children, 
the age of majority, and other matters of the like nature ; and 
the second is, of those laws that have been invented for the regu- 
lation of arbitrary matters; such as the laws which settle the 
degrees of substitutions, and the rights of relief in fiefs, and Other 
the like matters. - * ■. ' 

X VIIL Four Sorts of Books which contain the Arbitrary Laws 
observed in this Kingdom : the Rqman Law, the Canon Law, 

. the Ordinances, and the Customs .- , 

V Afi tbs arbitrary laws of these two kinds are confcfcinedra 
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sor^o^bookR, yrhich aie |^4^, uso of in Franco ; and tliatia, 
the books of.lhs Roman law, the cauou law, the ordinances, 
and the customs. . From whence wefnag distinguish, under an- 
otheryiev, fourkinds of arbitrary laws that are in uso in this 
kingdom. 

The’ first comprehends some arbitrary laws of the body of the 
‘Roman law, which have been received in this kingdom, and 
which derive their authority with us from the use which we give 
them ; such as* for instance, that law wluch has been already 
taken notice , of, touching the rescission of sales on account of 
loss sustained by the sale in more than the half of the real 
value ; the laws which regulate the formalities of wills and tes- 
taments, the time of prescriptions, ami the other laws of tlftit 
kind, which are received either throughout the whole kingdom, 
or, only in some provinces. 

The second sort is that of the arbitrary laws which arc taken 
out of the canon law, and received iip use with us. Such are, 
many rules relating to church benefices, and oilier ecclesiastical 
matters ; and some of thent even in matters of the civil law. 

The third is, of the arbitrary laws which arc established by the 
ordinances of our kings. Such as those which regulate the 
rights of the prince’s demesnes, the punishments of crimes, the 
order of judicial proceedings, and many other matters of several 
kinds. 

The fourth sort of arbitrary laws consists of those which we 
call customs, such as we see in most of the provinces, and 
which regulate several matters ; such as lie is, the community of 
goods between husband and wife, dowries, the filial portions of 
children, the right of redemption by one of the family, the right of 
redemption of fiefs, and many others. And all these customs are 
so puiny arbitrary laws, which, in relation to the mune matters, 
arc different in divers places. And because these customs were 
a -kind of laws, which, hot being written, were preserved only by 
Use, and this use was often uncertain; our kings have caused, 
to be collected togethor, and reduced into writing, in each 
province, and in each place, the customs which were there re* 
ccived, and have given them the sanction of laws and rules. 

XIX, lb particular. Rules of the Law of .Nature are nowhere 
collected but in the Body of the Roman Law, ■ 

Wb haye, then, in Franac,*as there is in all other countries, ill? 
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use of natural lam and of arbitrary laws. Bat with this dtffew 
enoe between these two sorts of laws, that all. the arbitrary laws 
which we have, being contained in the ordinances, and in the cue* 
toms, an4 in sock arbitrary laws takersoot of Ike body of the 
Roman Jaw, and of the canon law, as -we observe as cus- 
toms, all the$e laws have a certain and fined Authority. Bat. 
as for the laws of ‘nature, seeing we have nowhere the detail 
of them except in the books of the Roman law* and that they 
Off placed there notin the best order, and mixed with many other 
laws which are neither natural nor in use with ns, their authority 
i$ so weakened by this mixture, that many persons either are 
not willing, or not capable, to discern i that which is certainly just 
and natural from that which reason and our practice do not 
admit of. Concerning which matter, the reader may observe 
what hath been said of it in the preface to this book. 


XX. The Justice and Authority of all Laws : the Difference be- 
tween that of Natural Laws , and that of Arbitrary Lutes. 

It is easy to perceive from this distinction of natural laws and 
arbitrary laws, and from the remarks which have been made on 
these two kinds of laws, what ifre the different characters of 
their justice and of their authority. And seeing it is die justice 
and the authority of laws which give them the force which 
they ought to have, upon our reason, it is of moment to cois- 
eider and to distinguish what is the justice and authority of nat- 
ural laws, and what is the justice and authority of arbitrary 
laws. 

The universal justice of all laws consists in the relation which 
they have to the order of society, of which they are the rules. 
But there is this difference between the justice of the lowdof * ite* 
turn and the justice of arbitrary laws, that, the lfcws of natnre bfcmg 
essential to the two primary laws, and to the engttgemerttS'whiCh 
are consequences of themi they are essentially just j 1 And, that 
their justice is always the same, at.aii times, and in all places* 
But the arbitrary laws being indifferent to these foundations o£ 
the order of society, sp tfiat there is not any one of themi which* 
may nqt be altered, pr abolished, without overturning* the said 
foundations; the justice pf,tb*se laws 'consists in the.piiKitoUkkx 
advantage that is found by enacting them, according’ as the 
tiiqea. and the. places may xeqjuie. v ,< 

v The universal authority of att JaWs consists in the divine ap» 
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pothiment, Which commands all men to obey them* Blit as 
them is a dif&freifee between the justice of natural Jaws aftdVbe 
justice of ubitrary laws* so likewise their authority Js distin- 
guished in' a manner suited to the difference of their justice. 

The laws of nature being ‘justice itself) they bars a natural 
.authority over 6ttt reason, which is given us for no other end but 
that we may discern, justice and truth, and may submit to if. 
But because all men have not always thfeif reason dear enough 
for discerning this justice, or their heart upright enough for 
obeying it, civil policy gives to these lows another enppire over 
men, independent on their approbation of them, by the authority 
of the temporal powers, who compel men to obey themi Bpt 
the authority of the arbitrary laws consists purely in the force 
which they derive from the power of those who have a right to 
make law's, and in the appointment of God, who commands 
obedience to be paid to them. 

This difference between the justice and authority of natural 
laws, and that of arbitrary Jaws, hath this effect : that whereas 
arbitrary laws cannot foe naturally known unto mert, they are 
facts which men may be ignorant of ; but the laws of nature 
being essentially just, and the Sutural object of reason, no man 
can say, that he wants the light of reason which teaches Us 
them* For which reason, arbitrary laws do not begin to have 
their effect, till after they huve been promulged. But the laws 
of nature have always their effect, without any promulgation. 
And seeing they can neither be changed* 1 !^ abolished, and 
that they have their authority from themselves, they are always 1 
binding upon men, and no one can pretend ignorance of them. 

X&L Remarks on the Distinction of Immutable Law*) which 
. admit neither of Dispensation nor Exception , and of those which 

do admit of them. 

But although the natural or immutable laws be essentially 
just, and although they cannot be changed ; yd we must take 
oare^hot to imagine from this idea of natural laws, that, because 
they are immutable, and suffer no change, they therefore are 
such that -there can be no exception to any one of the laws 
which have 'this charadtef. Far there are many immutable ladrs 
which admit 1 of exceptions and dispensations, and yet do not 
lo9e l)he character of immutable Jaws; as, On tftq contrary) 
Jjk&so' son. mhny of them which admit of ntf dispensation on 
exception. 



ee. ■ ■ t«sa?¥s« op •' laws . : ■{cfilfliSsjj. . 

"T& different Whifeh' diaijnlfoishes theie tWtfbbtte M l WWy 
hath its fouttdittiOnf 'itt this, that laws havO thOifyMce aiWte- 
thdrity; only because of the relation which theybear tb'/thfe 
orderidf society) arid to the spirit of the two fmidumental lftw* T ; 
so th^t if it happen that the orderofsociety, aitd^the spfriit'of 
thoSeftindamehtal. laws, require that soifledfthe immutable • 
f 6W8 be restrai n ed, either by exceptions' or by dispensations, they 
admit of those mitigations; and if nothing can be changed 
Without ylolating the said spirit and the said order, they do wot 
admit' either Of dispensation or exception. But even the laws 
Which do admit of these restrictions do not for th At reason cease 
to.be immutable ; for it is still* true that they cannot beabol- 
ished, and that they are always certain and irrevOCable ruleS, 
although they be less general Jbecatise of theseeKceptiohs and 
iispensations. All these truth? will better appear by some ex- 
ithpies. 0 *■' 

Thus, the laws which enjoin honesty, fidelity, sincerity, and 
which forbid deceit, fraud, and all manner of tricking, fere laws 
Which can admit of no dispensation or exception. ■ ■ -ihn 

; Thns, on the contrary, the law which forbids sweating admits 
5f a dispensation in the Case of a judicial oath, whegt it is nfe- 
seissary to give testimony to the truth ; and an oath is also made 
lse of aB a corroboration of the engagement of those who are 
admitted into office#. ' 

Thus, the law which commands the performance of cove- 
nants #uflers an exception and dispensation in the case of a 
uhtor, who engages himself rashly to. his own prejudice. :•* * . 

■' Thus; the law which ordains the seller to warrant what lie 
i ns sold against the pretensions of all others who may claim a 
ight to it, allows the parties to derogate from this warranty* by 
tn express agreement to disoharge the feller from all othfer war- 
anty besides that against his dwnfactand deed : erthrtr because 
le sells on this consideration at a lower price, or for Other mo- 
Ives, which make it just that he should be freed from the warr- 
anty. 

X.XIL Site Foundation of Exceptions and Dispensations, <f&d 
•,* -.u.v JjfotureA : * 

~ It is easy to perceive by thesS f^w instances, that* these^eX- 
ifeptions aed dispensations have thqir foundation in the spiritUf 
She lawt; and that they thsms lvas kre other laws, which ^lonfe^ 
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alter the character of the immutable laws to which they are ex- 
ceptions ; and that thus all the laws are recompiled ope with 
another and agree among themselves, by the means of that com* 
mon spirit which is the justice of every one of them. For the 
justice of every law 1 is included within its proper bounds, and 
. none of them Extends to what is otherwise regulated by another 
law. And it will appear in all sorts of exceptions and dispen- 
sations, which, ara reasonable, that they* are founded upon some 
law. ■ So that we must consider the laws which admit of excep- 
lions as general laws, which regulate every tiling that commonly 
happens ; and the laws which make the exceptions and dispen- 
sations as particular laws, which* axe peculiar to certain cases ; 
but both the one and the other are laws and rules equally just, 
according to their use and their extent. 

<*• 

XXIII. The Importance of distinguishing- the Character^ and 

the Spirit of the 'Laws. 

. All these reflections on the distinction of immutable laws and 
arbitrary laws,, on their nature, their justice;, their authority, 
show plainly of what importance it is to consider, .under all 
these views, what is the spirit and design of all these laws ; to 
discern whether they have the character of immutable laws, 
or of arbitrary laws ; to distinguish between the general rules, 
and the exceptions to them, and to make the other distinctions 
which have been remarked ; and the same may be said of 
the distinctions which shall be mentioned hereafter. Never- 
theless, it appears plainly enough by experience, that although 
there be nothing more natural and. more real than the founda- 
tions' of all these remarks, many seem either to be ignorant of 
them, or to despise them ; and do not so much as perceive the 
bare difference between .the immutable laws and the arbitrary 
laws. So that they consider them all, without distinction, as 
having the same nature, the same justice, the same authority, 
and the same effect. For seeing they compose all of them 
together an infinite medley of rules concerning all matters^ both 
natural and invented, and that they have only one common 
name off lawB, they mistake in this medley the characters which 
distinguish them, and often takq natural rules for bare arbitrary 
laws, especially when the said rules have not theevidence of the 
ftrst. principles on which they depend, and arev only remote 
Consequences of them. For* not perceiving in that "ease the 

VOL. i. . 6 . 
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connection which; the. said .roles have with -■ : thui*; ;prin$i%?b 
'they do not discover thefoundation an<^ the.ceTtamty. ofithW^ 
truth. ^ • '■ , !:■' . n i; r v-M-i' f ! /, ; 

And since, on the contrary, arbitrary laws ace always cleat 
and evident, because they are written, andoontain onlysensibiP 
dispositions, which for the most part are comprehended ' .tyjifctv: 
out reasoning, mosf men receive a much stronger impression 
from the. authority of arbitrary laws, than from . natural jule^,. 
which do not so sensibly affect the mind. And wficn.it bappeng 
that persons, whose judgment is not so exact, and whose memo-* 
riess are stalled with a great number of laws of nil kinds, $rant* 
this view, and do not make the reflections that are necessary fojr. 
a right use of the laws, and for giving to. every one of them .its 
just effect, there is great hazard of their considering them unde? 
false views, and of making wrddg applications of them; esper 
ciallyvhen they endeavour, as most people do, to find out laws, 
not for the support of rcasbn, but of the party whose cause they 
have espoused; and then they have no other view but Jo^gij 
to the rules an extent suited to the sense which may most ser® 
their interest. 

It is easy to see by experience the ways in which persons go 
istaray who thus confound the laws : and we may perceive, by 
uarely reflecting on the different sentiments of people touching 
questions of all kinds, that those who fall into an error are 
engaged in it for want of some one of these views ; and that 
those ujho reason justly discover the truth, only because they 
liscern the ways of distinguishing, of choosing, and of applying 
he rules, and that even when they do not reflect on the natural 
principles which enable them to make this judgment. 

XXIV, Example of the Consequence of distinguishing g between 
Immutable Laws and Arbitrary Laws. 

‘ ■' ‘ ' ■ 1 ’■ ‘ ■ ■ * <; j . ' 

But although it be easy to conceive, without the help pf any 
articular example, of what great importance it is, in the appli- 
ntion of the rules, to know their , nature, their spirit, and . the jr 
use ; yet since some people .may be apt to fancy, that, of aU 
the. things necessary to be considered in laws, there, is notlung 
more easy to be perceived , than the distinction of those which 
us natural and immutable, apd of those which aremjut^ry; 
rod that it m^y seem impossible to mistake for the want of thi» 
riew : it is of moment to show, by a very remarkable example^, 
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that'fhClte lif 1 Often danger of people’s erring, by" reason oftheir 
not&^6eroing these in atters, a&hdugh so easy to bn done/# v>- < 
All those who have any knowledge of the Roman law. envy 
r&htembCr that law that is taken out of one of Papinian’s-de- 
crsfotts.whlch says, that the pupillary substitution exdudes the 
. mother frbttifler legal portion of the inheritance: that 5 i*. to* 
sky; that, if a father substitutes either a relation, or a stranger, 'to 
his Sbn, to suqpeed hint in case he dies* before he arrives at the : 
a^fe’ of puberty, the person so substituted shall succeed him, 
evhh although the mother of this child had survived him ; and 
by this substitution, she will be deprived of her legal portion of 
her child’s inheritance.® ■.■-■i.iu 

’This decision is founded upon this reasoning of Papinian ; 
that it is not the son who deprives his mother of his goods; but, 
th‘at it is the father, who, by virtue of the liberty which he had tb 
dispose of them, has made them go to the substitute. 

; If we examine this decision, it wifi appear, that the ground 
of the question was the apparent opjjosition between a natural 
law and an arbitrary law ; and that the arbitrary law, which 
gave leave to the father to substitute, and by an extensionof 
that libejty even to deprive* the mother of her legal portion, 
Uiid to transmit the goods to the substitute, was preferred 
before the natural law, which calls the mother to the inheritance 
of her son. • • 

I do not here quote this example with design to lessen the 
just esteem that is due to so celebrated a lawyer. IJut it -is 
known that he gave this judgment according to the principles 
6f that ancient law of the Romans, which favored the liberty of 


disposing by testament, and which at first went to that excess, 
that, fathers could disinherit their children without cause, „ It 
was by the spirit of this.prmciple that he invented that subtUty, 


that it was not the son who did this Wrong to his mother, but 
it was the father : quia pater hoc ei fecit. ; " a teif 

" Thus, this decision being founded only on the principle*of 
this unbounded liberty of disposing of One’s estate bytestatnCnt; 
even to the depriving ciuldren of their filial portion,' Which is- a 
prinhipie that is neither natural nor in use with uSj We ought 
hot fo take for a rule a* subtilty, which, to favor thisprinciple, 
deprived the Son of hislegal portion of the goods 1 of : his father, 
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and . the mother ofher legal portion of the goods of ijier feonjnfor 
this ; decision made sail the goods of the* testator togoto, thoeub- 
statute; without allowing the son to transmit anypartof it to 
"• his heirs. • • ; - ; v ->r 

We may therefore place this subtilty among many othess el 
the Roman law which we rejeot, because that lhw is received 
With- us only as Written reason, and subtilties, being contrary to 
natural right, are contrary to reason. And although therebeno 
occasion to quote any authority, to prove that we ought to pre- 
fer natural right to those subtilties, yet we may found this truth 
on the authority of the same lawyer, who in another question, 
much of the same nature, has decided in favor of natural right. 
It was in' the case of another substitution, made by a grand- 
father to his grandson, in case he should die before he attained 
to the age of thirty years, in Which case he ordered that, the 
goodf should be restored to a son of this testator, uncle to the 
grandchild. The case happened, the grandson died before the 
age of thirty, but left children. And from this circumstance ■ 
1 Paipinian decided in favor of the children, that the substitution 
was annulled ; for the reason, that it was equitable to conjecture 
that the testator had not sufficiently explained his intention, and 
that although lie hnd made no mention of the case of his grand- 
son having any children, yet he did not intend to deprive those 
Children of their father's inheritance .* 1 Such a conjecture as 
this, in the first case of the pupillary substitution, might have 
made it to be presumed, that the father did not foresee that the 
son might die before his mother; and it was much easier for 
the grandfather in the second case to foresee that his grandson 
might, before he was thirty years old, have children, than for the 
father in the first case to foresee that the grandson might not 
survive his mother. So that it might hpve been presumed* that 
his intention was not to call the substitutes to the succession, 
but in case the mother should not be living at : the time of the 
sou's death. * > > :, 

"■ * : - i " * ■ ■ * - - - - - - - - ■ t 

XXV. The Danger of violating Natural Laic , under Pretext pf 
.. v. . preferring it to ajt : Arbitrary Laic. ^ 

* * But if it is of importance not todfestroy natural equity by 
subtilties, and false consequences drawn from arbitrary lavra. Us 

.-■V. « :• i • ■ -■* \ 

L. 103, Z>. de conda. et demonktr. 
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ap£eats-by>$hfe example, ahd os it would* bo easy to 'Show* from 
others;' Jt,j belfbof eth likewitte to take.heed, that,- under the pro- 
text > of preferring natural laws to arbitrary laws, we do not ox* 
tend a natural law beyond the just bounds which are set to it 
Ay an arbitrary law, which reconciles it with another natttral 
. few, and whidh gives to the one and to the other their just 
effect each 5 and that we do not thus violate that other natural 
law, white we .think of touching only the arbitrary law. 

XXVI. Er ample. 

Thus, for example, it is a natural law, that he who. has been 
the author of any damage ought to repair it. But if we should 
extend this law so far, as to oblige the debtor who had not paid 
at the term to make good all the damage which the creditor 
may have suffered for want of his payment ; as if an estate had 
been seized and sold, or if his house had fallen down, because 
he had not that money which he wo did have laid out in repair* 
ing it; ssnch an application of this law, which is highly just, and 
altogether natural, in obliging one to repair the damage which 
he has done, would be unjust, because it would violate an arbi« 
trary law which regulates alfdamoges, to which the debtor may 
be made liable for default of payment, to that reparation of 
damages which is called interest, and which is fixed to a certain 
portion of the sum that is due, which at present is about the 
twentieth part; and that by violating this arbitrary law, one 
would infringe two natural laws which are the foundation of it: 
one, which docs not allow that men should be made accounts* 
bte for unforeseen events, which arc rather effects of the divine 
providence, and accidents, than consequences that can reason- 
ably be imputed to them ; and the other, which will have die 
Infinite variety of the tty Horen t damages, which creditors suffer 
for want of payment of what is due to them, to be fixed to a 
certain and uniform reparation of damages, which may be com** 
mon to all ihe cases which have the same common cause of .the 
default of payment at the term, without distinguishing die events 
"^diich cause different sdrts of losses. For besides that the dif- 
ference of the losses is an effect of the difference of the acci- 
dents, which nobody is* obliged to answer for; the diversity of 
the reparations would be a source of as many lawsuits as there 
fcojjld be creditors, who should* pretend to distinguish them- 
• 6 * 
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; selves by the quality of tire loss which badbeen occasioned by 
k the 'default of j>ayment.* 

XXVII. Discernment of the Spirit of the fates necessary for-i 

deciding Questions.., , ; . 

We; see- again in this example, as we have already seen in the- - , 
others which have ticen mentioned to show the necessity of ar*i ; 
bitrary laws, that there are difficulties which make it necessary s 
tor ‘fix a general regulation by on arbitrary law. But- there - 
is an infinite number of other sorts of difficulties which arise 
every day in the application of the law’s to differences between 
particular persons, where it is neither necessary ftor possible- to 
establish precise rules : and the decision of difficulties of this 
kirid depends on those who are to judge of them ; which re- 
quires on one part an exact judgment and understanding ; and 
on the other, a knowledge of the principles, and particular rules, 
that they may be able to judge of the apparent opposition be- 
tween the rules on which the contrary opinions are founded, and 
those which give rise to the difficulty ; and to discern by the spirit 
of these rules the bounds and extent that ought to be given- to - 
them, and the consequences whiclAvill follow from the restrain- 
ing' too much cither the one or the other, or from extending it 
too far. It is by these, and the other views of the principles of the 
interpretation of laws, which have been already mentioned, and of 
those Which shall be explained in their proper places, that we are 
enabled to make a true and just application of the rules. 

...... . ■ , / 

XXVIII. The Necessity of studying the Laics of Nature. - — The 
Causes of this Necessity. . v, 

What is here remarked touching the necessity of knowing all 
the particular laws, respects chiefly the laws of nature; Boar 
although it may seem that reason teaches us the laws of nature, 
and that- it is much easier to understand them well than the- 
arbitrary daws, which are naturally unknown; yet.it is much 
more difficult, and also of greater importance, to know thor* " 
oughly the laws of nature, than to know the arbitrary laws* be*> 
cause, whereas these are within a narrower compass, and requhre 
only a memory to retain them, the natural laws, which- regulate ) 
themattexs that are of most common use, and of greatest ikja- 

■iff--'.' ' : V r' V? Jvj.V. 

: ,Mmf Js relation to, *11 this, the eightccnthartidc of the second CSj^, 

tract of tSaU; and the beginning of the title If Interest, Costs, arid Damages. 1 ' 
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portance, are. in a much greater, number ; and tha^xtpfc properly 
the object ofthe understanding. So that there aretwfte&ftse* 
which make it necessary to study these natural laws with exact; 
nesa and application. . / ; -* i 

The first of these causes is, that, these natural rules being vary 
numerous, thei**yariety and their multitude is the reason ^rhy 
they do -not all present themselves to the view of ©very oaefo 
and., reason alone is not sufficient to enable any one to find them 
out,, and to apply them to all occasions, as will appear , by .the. t 
bar© reading of all these rules in the detail of matters.. 

; .The second cause of the necessity of knowing exactly the > 
natural laws is, that these laws arc the foundations of., the whole * 
science of law : and it is always by arguments drawn from tte 
natural laws, that we examine and resolve questions of all kinds** 
whether they arise from the apparent opposition of two. natural, 
laws, or from that of a natural law to an arbitrary law, or only > 
from the opposition between two arbitrary laws ; for from thence ,■ 
arises an infinite number of all these sorts. And it is easy to 
perceive, that, as it is necessary, for deciding of questions, to ; 
reason from the nature and spirit of the rules, from their* use* 
their bounds, their extent, and* from other the like views, so ,w« 
cannot found our rcasouings, nor form om decisions, but uponn 
the natural principles of justice and equity. 

XXIX. Tico Sorts of Natural Rules : Examples both of one awl 

the other Sort. ,,, 

We must likewise observe concerning this necessity of the 
study of the natural laws, that they arc of two sorts. Oh© Is, 
of those of which the mind is convinced without any reasoning, 
by the evidence of their truth, such as these rules : that covenants 
are in the place of laws tg> those who make them; that the sell* 
er ought to warrant what ho sells; tluit the depositary ought, to^ 
restore the thing deposited. And the other is, of thoaerule* . 
which have not tliis evidence, and of which the certainty is not/ 
discovered except by some reasoning, which shows their i connee* ; 
than with the principles oft which they depend. Wei shall see by 
examples! this: second sort of rules, and the necessity ofstudy 
foctheknowing of them.* ■ •.•>••-.•»•*.:.<* v‘ 

X£ aman who has no children makes a donation.. of his goods*' 
and afterwards has children^ it is a rule that the dpqation doth 
hat any longer subsist, and the equity of thisf rule is very eyi* 
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dCttfi ! Fbt nature destines to the ; children stbe* .goods of th«ir> 
fathers ; * anjl it' Was understood,’ that he Who madethe gift 
When he hadno children would not have- gl venif hai had hdd 
aiiy,orbeett in' hopes to have any ; and thi^vnade a tabit eortdi*" 
titttt in his donation, that it should not subsist but in case he had/ 
no children. But if it so fails out, that the chddren.' bom after/ 
the donation die before the donor has done- any thing tfo revoke/ 
it, 1 there arises a donbt,*to know if the donation js confirmed by 
this death of the children, or if it remains null. And it is not 
SO’ Clear that the donation is null in this case, as it is Clear ; that 
it is null when the children live. For Becing the donation; was 
revoked only in favor of the children, it may be doubted whether, 
this motive ceasing when the children are no longer in being,' 
the law which annulled the donation ought to cease also* and- 
if the* donation ought not to reassume its force ; or Whether, on. 
the contrary, the donation, being once annulled by the birth of 
the Children, is not so for ever; so that the said birth' of- the' 
children brings back the goods into Jthe family, to remain therein, 
according to the expression of the law of the Romans Which 
hath' established the rule of the revocation of donations by the^ 
birth of children. For it is said in that law, that the # goods re* 
thrh to the donor, who remains master of them, and may dispose 
of-them at his pleasure.* Wliich seems to decide tacitly that 
the 1 donation remains null: and this rule is of the number of 
thCse whose evidence is not so clear. • 

'■'' We shall add only a second example, out of a thousand which/ 
Wtemeet with in the body of the laws. If two persons who are 
at lavir together accommodate their difference by a friendly agree- 
ment, nobody doubts of the necessity of executing -thei 1 said 
agreement. And this is a rule that is understood, without 1 arty- 
reasoning upon it. But if it happens. that, the cause- beingfipe 
for judgment, sentence is given before the parties have transact*; 
ed, and that they afterwards do transact, knowing' hothihg of 
the sentence, it does hot appear so clear asm the first’ Ctfsh} 
whether the agreement annuls the sentence, or^the Sentence* the 
agreement. : For the rule in general is, that trans&ctijbhS ought 
for bis executed ; but in the case of a transaction aboutadaWsMi 
Which was already ended by .a sentence, this hole eCsiSeft^bei 
is&tfse people transact onlyabOut dlfferen6eswMeh ore : notide* 

-*v • • 

, t viii. l7 ;—JSWi.i. 9,12. ; 

• See the fourth article of the third section of Donations. 
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cided and no man departs from = his right, except, Oqtof feaTi- 
and when - there is dangef of being unsuccessful in, .the ; event, 
Thus, bathe case where the difference does not remain any longer 
undecided, pndwhere there is no more uncertainty, nor danger,: 
the iigiiorancc under which the person lay, in whose favor . sen- 
tence was given? ought not to hinder the effect which the, an? 
thorityof a judgment gives to truth and to justice. And .tbps? 
it is that the law doth determine it in the*caBe of sentences fronri 
which there lies no appeal. And this rule is likewise , ot the. 
number of those which in themselves have not such an evidence 
as removes all manner of doubt. h . 

-These two examples show plainly enough the difference be- 
tween the rules whose equity appears at first view without any? 
reasoning, and those of which the equity is discovered only by 
some reflections. But although* it be true in these examples* 
and in an . infinite number of the like nature, that in the cases 
where .natural equity doth not form sA evidently the , decision, 
it would* seem as if one might take indifferently for the rule 
either the one or the other* of the contrary opinions, and that 
therefore the rule which is preferred ought not to be looked upon 
as a natural law, but only as bn arbitrary law; yet it is most; 
certain, that all the rules of this kind, of which there is so great 
a number in the Roman law, and which determine to one of the 
opposite opinions by some principle of natural equity, are .con- 
sidered, not as laws purely arbitrary, but as natural laws, and 
such in which the reason of equity bath prevailed, and formed 
the decision. And thus we look upon all these laws as written 
reason, that is <to say, that which, reason makes choice .of among 
the opposite sentiments. And. wo reckon only those, to be pure 
arbitrary laws, whose dispositions arc such, that it cannot, be 
said, that a; law different ^fromthem would be contrary to, the 
principles of equity. Thus, for example, it is altogether indj£- 
feresat to natural equity, whether for the entry of new vass^la 
' an y thing be , due, to the lord of the fee under the name of.jreli^ 
or any other rigfft of the like nature, or that there be. nothing 
dlieto him besides bore homage; that the fines for affenutipm 
be* due only in. sales, or that they be due for all sorts .of acquisi- 
tions; .that there be adAwry settled by custom, without nh^ 
contract, or that there be none, unless it be agreed upon.. And 

h See theseyenth article of tha second Seetion of T^amadUmt'' - 
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likewise these' softs of things, and others thclike pature, an 
differently r^ulated in divers countries, and ip. f^nnot be pre- 
tended in any one of them, that these roles ,are patpral : .lpw$; 
and they are received only upon the bare outhor jtyof usage, and 
as laws purely arbitrary ; but the rules which, are drawn froip 
the decisions collected in the body of the Bomta la, ws>sjich aa 
those which we have just now taken notice of) have. the chajapr 
fat of na tu ral laws, by season of the principles ofnatuxalftcpifty 
from whence they are deduced. • ;>l? , 

SQtX , . Natural Laws which seem sometimes as if they were 

abolished. ' ' . 

It is likewise necessary to be observed, in relation to the dis- 
tinction between natural laws, and positive, or arMtrary laws, 
that there are some rules of the natural law which seemti> be 
sometimes abolished by contrary laws, as if they were only, ar- 
bitrary laws. Thus, the c law which calls to the succession of a 
father the daughters in conjunction with the eons, is & law en- 
tirely natural, and yet it was not observed in the law which Qod 
himself gave to the Jews ; .for by it daughters did not succeed 
to their fathers, when there were -males. And it was a question) 
Worthy of being decided by God himself, whether* daughters 
who- had no brothers might succeed to the estate of their fathers. 
And God commanded, that in this case they should succeed,* , 
t . But although, it would seem by this law which thus excluded 
daughters, that it may be said, either that the law of nature 
does not require that daughters should succeed, or that the, law 
<jf nature maybe abolished, it is nevertheless true, thatit al- 
ways has been, and always will be, a natural law, that dp.pgh- 
tersj who are o the number of children, should succeed, to tjfefr 
fathers; and likewise always true, that the natural lawpapnpt 
be abolished. But another principle’of natural equity jdid ex- 
clude the daughters from succeeding with their l>rbth^s, y ,an4 
that without any injustice to the daughters. For in lieu of, th^ 
right of succession, the law gave them a , po&ion for piari-yxn^ 
them, 1 and this condition of the daughters , hud nothing in il^ij; 
what was just, and. even natural, because that with thejjj* portion 
t&ey were able to match with a family ip whieh^tilicy ; .ii^^i ftn<| 
the advantages which they left to ctheir brothers. 

Mi. ,-yjwh 

writ 1 JExod^xJsi i. SJj i?* 
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kingdom- of prance there are some customs/wherethe dangh- 
ters Wfio arte lharf ied by theirf athfcrs, even without'afnarriage 
prtrtidii}’ atedepfived of all manner dfrightto thesriccdssion} 
a!IthoiSgp‘ ttey~ dd- ridt renounce it} unless the light of Bnccesstdfi 
be expressly reserved to them; because the fathers having set* 
tl’ed 'their daughters in other families by marriage, this establish* 
merit is t'othem instead of all patrimony, and of all share in the 
successions. T^us, the laws Which excltftle the daughters when 
there are sons do not derogate from the natural law, which cabs 
the daughters to successions ; because they give them, in lieu, of 
the right of succession, another advantage which is equivalent 
to it. 

XXXL Different Effects of some Natural Laws. 

We must, in the last place, make this remark on the subject 
rtf the laws of nature, that there are some of them, which, al- 
though they be owned for such in alf governments, have not, 
however}* everywhere the saipe extent and the same use. Thud 
there is no government, wherein it is not owned to be agreeable 
to the law of nature that brothers, and other collateral relations, 
should succeed to those who leave behind them neither descend- 
ants nor ascendants ; but this right is very differently cohsid* 
Cried in divers places. For in the provinces of the kingdom of 
France which are governed by their bwn customs, the right of 
thC Heirs of blood is so much considered as a natural law, that 
the said customs do not own any other heirs, arid they appro* 
priate to them a part of the estate, greater in some places, and 
leaser in others, but which in all these customs is called the in- 
heritance which cannot be taken from them; so that only the 
fCrtiainder of the estate, which is over arid above the portion 
reserved to them by custom, can be disposed of to their preju* 
dice. \But in the other provinces, which have for their custom 
^written law, that Is, the Roman law, every one has power 
te^deprfve his cqUateifal relations, and even his brothers, of ‘rill 
hi&’ gOods, and to give them to strangers. So that the law of 
iiatrire, which calls the heirs of blood to successions/loseth its 
^e'in ; tfteke provinces, when they are excluded by atesfaiiient} 
anil hath jlte' dfltect' only In the successions of persons tvho die 

.!$eatete. ; * ^ *• 

Tt appears by the extent w^iich these customs give to the naf?» 
urkl law, Which ‘calls the collateral relations to Inheritances, and* 
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caffs dollatetafe ltt successions ; whereas people have everywhere 
^le’ Bftme ideakhtoostof all the other tules of the law of nature, 
andattribute-tcf' them the same effebt. * Aeyforinstance, all 


governments receive alike the natural; rules of; equity, /which . 
Oblige the heirs to acquit the burdens of the succession, and 


eontracthie to perform *their covenants, andothersof 

natuwft 


: This! difference between the uniform use in all placed of al- 


mosthllthe natural rules of equity, and the divere ways of ex- 
te/id^hg or liniiting that natural rule which caffscollateralsto 
successions, proceeds from this, that there is no rule which 
leads to any thing contrary to those sorts of rules which are obr 
served alike in all places ; whereas there is a. rule which leads to 
the restraining of that which calls the collaterals to successions. 
For-the laws permit people to make dispositions of their goods 
by a testament ; and the use of this liberty doth necessarily dir 
minish the right of the heirs of blood. And since mature doth 
not fix this liberty to a certain point, the written law hath: ex- 


tended it to the power of dispoSing of all one’s goods, to the 
^prejudice of his collateral relations, and the customs have re- 
strained it to a certain portion of the goods ; although jthe same 
customs allow the* depriving of the collateral relations of all 
share' iit the inheritance, by deeds of gift executed in the'liifetfnie 


of the donor ; because there is this difference between donations 
executed in the lifetime of the donor, and dispositions made in 
view of death, that in these the heir is only divested of the goods 
disposed of, and not the testator; whereas in the former, the 
donor strips himself of what lie gives away. 


■ ' # i " ■’ If . ' ; 

XXXII. Laws Divine and Human, Natural ynd Positive. 

To finish this distinction of immutable laws and of arbitrary 
or mutable laws, it remains only to be observed, that this dis- 
tinction includes that of divine and human laws, .and : likewise 
that of natural and positive .laws; dr. rather, that these thrfee 
distinctions make but one? for thefe are no * natural and imknu- 
table laws but what 1 come froip God ; and the human 
positive and arbitrary laws, because men may- enact; them, 
dhange there, and abolish- them. ■*, : ; t ; ^ ' 
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' Some' may perhaps think, that -the divine laws, or® not dl of 
them 'immutable ; (seeing Gbti< himself hath abolished many, of 
those which -her: gave to the Jews/ becau e-< they were not agree* 
.ft We to the statS of the new law. ' But it is still true, that those 
very laws were immutable by man, and that the divine laws 
which' regulftt^our present state are no*more susceptible of any 
change. Concerning which it is to be remarked, that the dig- 
nity of ‘this name of divine laws is reserved to those W&ieh* con- 
cern the duties of religion, such as the two fundamental laws, 
the Decalogue* and all the precepts contained in the HolyfJBferip* 
tores about faith and manners : and as to the derail of" the im- 
mutable rules of equity, which 1 relate to matters of contracts, 
testaments, prescriptions, and other matters treated 'of In the 
civil laws, although these rules derive their justice from the dt> 
vine law, Which is the fountain of them, yet they have only the 
name ofrnattiral laws, or of the law of nature ; because God has 
engraven them on our nature, and hath made them so insepa- 
rable from reason, that it alone is sufficient for understanding 
them, ant} that even those peAons who are ignorant of the first 
precepts, and of the spirit of the divine law, know these natural 
rules and make laws of them to themselves. 


XXXIV. Distinction of Laws of Religion, and qf Laws of 

Policy. 

After this first distinction of laws immutable, and of arbitrary 
laws, we must observe a second, which comprehends likewise 
all the laws under two other ideas : one of the laws of religion, 
and the other of the laws of civil policy : and these are two dis- 
tinctions which must nq$ be confounded ; a? if all the laws of 
religi'ori Were Immutable, and all the laws of policy were only 
afcbfor&ry lawsi For there are in religion many arbitrary laws, 
-arid in poHdy many laws that ate immutable. Thus, there are 
in religion daws which regulate certain ceremonies relating to 
tbs extemebpatt of divinfe worship, or some points of church dis- 
cipline, which s are arbitrary laws, enacted by the authority of 
'the spiritual powers i an*d there .are in policy immutable laws, 
.MSetea* those which enjoinf obedience to the supreme powers ; 
tHbs$ which command to * give to* every one hiadoev and to do 
Mhrt to no man’; those which eommand honesty, sincerity, fideb 

VOL. i. . 7 
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ty, and whfch condemn deceit and'cheating ; and an infinite 
ttmtaiber of fwtioulatt rules, which depend on> the first jfnada- 
mental laws.* *>£01 that it is Common both tctflifcfigion and to 
poli^ to hay#, beto toe we of immutable tyws h apd that of arbi- 
trary laws ; and we must therefore digtingB^jh, ^ ftti^yiewa 

the laws of Religion, and those of policy. „ 

The lawn of religion are those which regulaty the conduqt #f 
m*n by tote spirit of the, two primary laws, and by the inward 
dispositions which incline him to all bis duties* tpwardf Gpd, 
and, tyfyfards himself, and towards others* either in private 
affairs, or 'in what concerns the public order. And this tykes 
in all the roles of faith and manners* and also all those relat- 
ing to the external part of divine worship and to chprch disci- 
pline. 

The laws of policy are those which regulate the external 
order of society among all men, whether they know or are 
ignorant of religion ; whether they observe the lews thereof or 
have them in contempt. 

XXXV. Religion and Policy have Laws in Common , and each 
of them hath its proper Laws. — Examples of these Three rfs . 

We may be able to judge by these first remarks abont laws 
of religion, and laws of policy, that they have rules which. are 
common to them bpth, and that both the one and the other 
have some nodes that are peculiar to each of them. 

Thus, the laws which command obedience to the natural 
power of parents, and to the authority of the spiritual and tem- 
poral powers, according to the extent of their ministry, those 
which enjoin sincerity and fidelity in commerce, tho.se which 
forbid murder, theft, usury, fi;aud, and other laws of the J|ihe 
nature, are laws of religion, because they aje assented to tye 
two primary laws ; and they are also *laws of policy, because 
they are essential to the order of society ; so that they me com- 
mon. both to religion and to policy. But the laws, which <H$p~ 
cern faith, and the inward disposition pf tye iqind, and typfe 
which regulate the ceremonies of divine worship, and tyf disci- 
pline of the church, are laws peculiar to religion : and the laws 
which regulate the formalities of testasnfetits, the time of pre- 
scriptions, tye value of the ptd>Ue money, and Pthejrs of tyq like 
nature, ase tyws proper to policy. 
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XXXVL Tfee Itfwr «wf Policy have their 

different Ends m tke> One and i/m tke Other*. < 

But it is tb be mmaTketi, in relation to the iawswhie&i ara 
eorttmo^ to Religion hhd to 'J>$iey, that they have la every arte 
of these states h, different tisd fi*orn| what they have in the other. 
Bor la religion these laws oblige to an upright intention in the 
heart,' which fyay not only fulfil tine letter of the law outwardly, 
but Which may observe the spirit and design of it inwrtafiy* wad 
in policy, one satisfies the laws by observing them cfaAWardly, 
aild attempting nothing against their prohibitions.' "Bo that 
although religion and policy have their common princJfftelh the 
divine appointment, and their common end of regulating and 
governing men, yet they are distinguished by the means Which 
they use for accomplishing their end, in that religion regulates 
the inward disposition of the mind, and the manners of men, in 
order to move them to their duties f and policy exerciseth its 
ministry only over the external actions of men, without meddling 
with the internal disposition of the mind. 


XXXVIL Difference between the Arbitrary Laws of Religion, 
f and. the Arbitrary Laws of Human Policy. 

"We must also observe this difference between the arbitrary 
laws of religion, and the arbitrary laws of civil policy, that these 
are commonly called human laws, because they are laws Which 
men have established, and because it is human reason that is 
the principle of them. But although the arbitrary laws of relig- 
ion be also established by men, yet they are not called human 
laws, but canons and ecclesiastical constitutions, or laws of the 
church, because they are grounded on the direction of the holy 
Spirit Which governs thij church. 

if 'is not necessary to enlarge further here on this distinction 
of the laws of religion and of the laws of civil policy. It te- 
^ain^ bnly that we consider the general order of the laws of 
ietbpothl policy, that we may see wheft rank the civil' laws have 
therein. !l 5 • 


. • XXXVIIh Laws of Temporal Polity^ .g > 

‘ A dtfie lews of temporal ^policy are of many sorts; according to 
fhe^different parts of the order of Society, of Whifsl^they are*the 
Yules. 
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XXX IX. TOe.Xavf o/ Wqtiont. 

* 8eeing all' mankind make one universal society, which is 
divided into divers nations which have their separate govern* 
ments, and seeing nations have with one another different inter- 
courses dhd communications, it was necossaiy tHht there should . 
be laws to regulate*t!ie order of these communications, both for- 
the princes among themselves, and for their subjects,; which 
takes in the use of embassies, negotiations, treaties of ^pegee, 
and all the ways in which princes and their subjects, carry pn 
their intercourse, and keep up their engagements with their 
neighbours. And even in wars, there are laws which regulate, 
thi manner of&jdecluriug war, which moderate acts of hostility, 
which maintain the use of mediations, of truces, of suspensions 
of arms, of capitulations, of the safety of hostages^ and other the 
like matters. 

All these things could *not be regulated hut by some laws: 
and seeing nations have no authority to impose laws one upon 
another, there are two sorts of laws which serve as rules to 
them. Ouc is of the natural laws of humanity, hospitality, 
fidelity, and ull those which depend on these first Jaws, and 
which regulate the manner of behaviour which the people of dif- 
ferent nations are to use towards one another in times of peace 
and of war. And tjie other is that of the. regulations which 
nations agree on by treaties, or by usages which they establish, 
and which they mutually observe. And the infractions of these 
natural laws, of these treaties, and of these usages, are re- 
strained by open wars, by reprissils, and by other ways suited 
to the ruptures uud to the attempts. 

These ace the laws that are common between nations, which 
may be called, and to which we c.oiumunly give the name of, 
the law of natious; although this word is tuken iu another sense, 
in die Roman law, in which under the law of nations are also 
comprehended contracts, such as sales, letting to bin;, partner* 
ship, a deposit, and others ; and that for this reason, because they 
are in use in all nations . 10 

. The universal policy. of society, which regulates the tics and 
epgugemeuis between nations by the lAvv of nations, r egulates 
every nation by two sorts of laws. • 

<N * ‘ 
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Thtffltstii^df inmikm #te4aate w 
the goverfimdht, such as the laws denominated law* df 
whicll rtgttfate the manner In whifch sovereign princesrare wilted 5 
•C6 £ the gdvemtnent, Whether it be by succession or eleedbtt'y 
those •Which ' regulate the distinctions and th*c fnnetions of thfcs 
public offices for the administration of ^justice, for the govern- 
m'eht of the army, for the management of the public, revenue, 
arid Ufthosc offices which are called municipal offices f' thbdfe' 
which concern the rights of the prince, his demesnes, his rev^ 
etiues j the government of cities, and all the other public regula- 
tions. ' 


XIjTa Private Law , or that which rrgnltUes the Affaire between 

Private Persons. ■■’■> ■ 

The second is, of those laws which concern the. private prop- 
erty of persons, arid to whifh we give the name of private law; 
which comprehends the laws regulating covenants, contracts Of 
all kinds, guardianships, prescriptions, mortgages, successions, 
testaments, and other inatters*of the like nature between private 
persons. 

XL1I. The Civil Late.. 

It is to these laws which regulate matters between private 
persons, and the differences which may arise from them, that 
most people appropriate the name of the civil law. Brit Uiiij 
idea would take in also under the name of the civil law many 
matters belonging to the. public law, to the law of nations, and 
even to the cahou law; since it often happens that them arise 
differences hud disputes between private persons in matters ‘of 
the public law ; as, for example, in the execution of offices, fti 
thfe'IeVjrihg of the public taxes, and in other the like matters;" 
arid 1 that stieh disputes between private persons happen also Jiii j 
rUattersbelonglng to the law of nations, by the corfseqtfceiiees ‘bf 
Wars, reprisals, treaties of peace ; and even in ecclesiastical mat- 
ters, as tobehing chareh' benefices, and others. And, lit fine, (he 
d ist ribu ti on of justice to private persons itnpHes^ the use of 
many laws, which are general regulations ofthe pUfetiiSoiy er, 
s3ch» as those which establish punishments for crimes, thofee 
which regulate' tfieorder Ofjttdicial proceedings, the duties of 
7 .* 



**78. TfiSxffss op ww*. ■' |cfcA». xf 

'3- r 

judges, -Sind their different jurisdictions. ■ So ibaf >itjis at different 
matter td frajnea jnst idea; which maydistmgttith nieely and 
{precisely the civil law from the public law, andtrom the other . 
Umhoflfttn, 

XL1IL tHvers War/s of conceiving the Laws which comppse the . 
,i * Civil Lata. 

It is this mixture of all these several sorts # ©f laws < which 
diversifies the ways of distinguishing them, and which renders 
it difficult to reconcile the sense which is given in 1 the Roman 
law to these words civil lav % with the meaning which ufe ascribe 
to them : as it is also difficult to reconcile the ideas which we 

a 7 • 

commonly have of the law of nature and of the law of nations* 
with those ideas which the distinctions in the Roman law give 
us of them. 

XLIV. Division of Laws in the Roman Law. 

The Roman law distinguished laws into the public law, which 
concerned tin; state of the republic, and private law, which re- 
lated to the rights of private persons.® This private law they 
divided into throe parts; the first \vas of the law of nature, the 
second of the law of nat ions, and the third of the civil law.® 
The law of nature they reduced to that: which is common to men 
and to beasts.? They extended the law of nations to all the 
law* that are common to all people, and nndcr it they compre- 
hended the contracts which are in use in alt nations :•> and they 
restrained the civil law to the laws which are peculiar to one 
people/ which must exclude from the civil law contracts, ond the 
other matters which arc common to all people, aiulwhich were 
comprised in the law of nations. 

XL V. Divers litres of dividing the Raws under Divers Fte*«. 

It appears that this distinction, in the manner it is explained 
in the Roman law, seems different from our usage, which does 
not place in the number of the laws to which we 'give the 
name of the law of nations those which regulate the matters of 

iV 1 ft 1, | S, ft. A Jut. <t jut, ;-»• I 4, Aat. eod. 
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covenants ; fJtid which dow aot Mrirton the lawofnatureto 
that idea which *18 given «f Rtothe Roman law. } But sinoe 
there is nothing; more arbitrary than the ways of dividing end do* 
tinguishing things which may be considered underdivemvfewa, 
arid since the different distinctions may have their several uses, 
provided We dd not conceive false ideas of that whieft is essfett- 
tial to the nature of the things, it is of no great moment to 
take up time in making the reflections which might be made on 
these different ways of distinguishing the laws ; and it suJ&eetfc 
.to hate made the remarks which are most material on 'their use * 


tare, and their characters, and to have given these general ideas 
of them, by which every one may lx: able to form unto himself 
the distinctions which shall appear to him to lie most just and 
most natural. And as to the idea which we ought to form of 
the civil law, it suiiiceth to observe, that we never restrain * the 
meaning of the word civil to the laws peculiar to one city, or to 
one people ; neither do we extend it tohllOhe laws which regulate 
the matters from which there may arise differences betwoen pri- 
vnte persons. As, for instance, we distinguish the civil law from 
the canon law, and even from the customs and ordinances : and 
the signification of the term Hvil seems to bo. fixed to the laws 
which are collected in the body of the Roman law, to distinguish 
them from our other laws. And wu likewise give simply the 
name of civil laws to the books of the Roman law ; and it is by 
this name that they are entitled, although this word is restrained 
in the same books to another sense, as has been just now re- 
marked. Thus, the civil law in this^cnac will comprehend many 
matters of the public law, and even matters ecclesiastical, which 
are collected tit the books of the Roman law : and it will likewise 
include everything contained in those books which is notin use 
with us, and which nevertheless is a subject proper to be studied 
by those who apply themselves to the study of the Roman law, 
because of the application that may be made of such matters 
to thbne which are in use with us. 


XLVL Written Law. — Customs. 

It remains only that we take notice of one more distinction of 
laws, which is that whifch is commonly made into written laws 
and customs. By the written law is meant the laws that are set 
dewy in writing; and in ’France this name is gi^cn particu- 
larly to the laws that are written in the body of the Roman law. 
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Customs are thujas#, y^hieh were not mriginaHys/writtenj; bwt? 
which have been established, either by the consent of- a people 
and by a sort of agreement to observe them, or by an insensible 
tfsagfcwhieh hsfr given them the authority df laiWfc''* ' * * 1 ^ * 


We shall see in the thirteenth chapter ’ Whkt are the subject* 
matters of all the kinds of Jaws, in what manner soeyefc they are 
distinguished, and what are the matters which we have chostm. 
out from among them to explain in this book :apd we shall lay 
down apian of them in the fourteenth chapter. , "u. •*-. 


XlMt Tiro Sorts of Principles: One, of those which may be 
reduced into Rules ; and the other, of those which cannot .be 
fixed into Rules. , 

Before we mnke an end of t his subject of the nature arid spirit 
of laws, we must observe one difference which distinguishes the 
use of some of the principles that have been explained from 
that of others, and whteh "consists in this, that there are many of 
these principles which are of such ^ nature, that it is Cosy and 
necessary to reduce them into fixed rules, which may be easily 
applied; whereas the others cannot be reduced into such rules. 

<<These principles, for instance, flint arbitrary laws age as facts 
which people are naturally ignorant of, and that it is not permit* 
ted. to any ono to bo ignorant of the natural laws, are two 
truths which may be reduced into two fixed rules, which .may be 
easily applied. Otic, that arbitrary laws arc not binding, and 
have not their effect, till after they Ituve been promulgedc and 
the other, that natural laws have their effect without any pro- 
mulgation. 

But there are other principles, which cannot be reduced in the 
same manner into fixed rules, that may be easy of application. 
Thus, for example, these principles, — that we must observe in 
questions what Qrc the causes from whence the difficulties arise ; 
that we ought to discern the rnlcs by which the decisions are to 
be formed, to weigh and consider in every one of them its use, 
and the bounds or extent which it ought to have,— -cannot be 
reduced into certain rules, which may fix and determine the de- 
cisions that are to be given. And there are many other principles, 
of several sorts, which it is not.easy toVeduce into rules, and to 
fix the use of them, as it will be ec$y to perceive, by the bare 
tdkding of Jthsse principles iir the pjaces where they have .been 
mentioned. But they have nevertheless their use, by the diffeN 
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entvierwswhich they may give In the particular 
allt^e rules. • *- 

XLVilt Remark on these Two Sorts of Pri ncip les.-— Transition 
to t)ie following Chapter. * - '>/' 

. This difference between the principles firoi^P whence we may 
gather certain rules, and tho^whieh cannot be fixed in the same 
manner* hath m#de it necelMry to add Ifere some reflections on 
a part of the principles which have been established, in prder to 
discover in them truths, from which may be formed many rules 
necessary for the right understanding of the Roman laws, and 
for making a just application of them. And because these rates 
are an important part of the civil law, and are placed in the first 
title of the preliminary book, where they ought to be free from 
these reflections which show their connection with the principled 
on which they depend, these reflections^ slmll be made the sub* 
ject of the following chapter. 

And a# to what concerns tjiat other kind of principles, which 
cannot be reduced into rules, it sufliceth to remark in general, 
that the right use of these sorts of truths ought tx> depend on 
good senst^and understanding, and on the several views which 
may bo had from study, from experience, and from the different 
reflections on the facts and circumstances from whence the diffi* 
cutties that arc to be regulated do arisk And it is in this use of 
the judgment, and in the clearness of the understanding, enlight- 
ened by all these views, that the most essential part of the sci- 
ence of law doth consist; which science is nothing else but the 
art of discerning justice and equity." • 
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' CHAPTER XII. \* 

REFLECTIONS ON *^>MK REMARKS IN THE PRECEDING SHAPTEH, 
WHICH ARE A FOUNDATION OF SEVERAL Rt*LE8 TOUCHING THE. 

USB AND INTERPRETATION OF LAWS. 

* ' 

f. Natural Laws regulate both the Time past and theTwie to 
come," although never promutged , anti the Arbitrary Laws 
regulaie only the Time to come, ajler Publication. 

, Wc lmvc seen tliilt the natural laws are truths ’which nature 
and reason teach men, that they have of themselves the justice 
and authority which oblige people to obey them, and that iic* 
body can prctffhd ignorance of them : that, on the contrary, the 
arbitrary laws are as (acts naturally unknown to men; and 
which are not binding till after they have been promutged. 
From wlienee it follows, that natural laws regulate 'both the 
time to come and the time past.* But arbitrary laws' do not 
meddle with the time past, which is regulated by the preceding 
laws, and have their effect only for the time to come : b and it is 
to give them this effect that they arc put down in writing, that 
they are promulged, that they ure recorded, to the end that no- 
body may pretend ‘ignorance of them.® And because it is not 
possible to make them known to every one in particular, it suf- 
ficeth to give them the force of laws, that they be made known 
to the public. For then they become public rules which every 
body is bound to observe. Anti the inconveniences which may 
happen to some particular persons by reason of their not know'- 
ihg them, do not balance their usefulness. 

IT. IVTten New Laws have a relation to Old ones , they are to be 
interpreted one by another. 

But although arbitrary laws have not their effect except for 
the time to come, yet if what they command appears to bb con- 
formable to the law of nature, or to some arbitrary law that is 
in force, they have, with respect to the time pasty the- affect 
which their conformity and agreement with tire taw of natiire, 

w 

* • Sen the£«tlfth article of the firstscctfon €& the Bute ef Lot r. 
h See Use thirteenth and fourteenth artitjes hf the same section. 

* See the ninth article of the same section. 
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• 

and the ancient arbitrary laws, can give them . 4 And they serve 
likewise to interpret them, in the some manner as ancient rules 
are useful in the interpretation pf such as are newly establishetL 
And it is after this manner that the laws mutually support and 
explain one another.* 

IIL Presumption for the Usefulness of a Lmc % notwithstanding- 

the Inconveniences of it . 

> We have seen that arbitrary laws, whether they bo estab- 
lished by those who have the right to make laws, pr by some 
usage and custom, are always founded upon some i&efubiess, 
either to prevent or put a stop to inconveniences, or upon some 
other view of the public good : from whence it follows, thht 
although the said laws may cause other inconveniences, in the 
place of those which they have removed, and that sometimes we 
are ignorant what were the motives of enacting these, sorts of 
la\va, and wherein their usefulness consists, yet nvc ought still . to 
presume J hat the law which is in force, is useful and just/ until 
it be repealed by another hut', or abolished by disuse. 

IV. Customs and Usages fire the Interpreters of Laws, 

We have seen that customs and usages serve as laws :* from 
whence it follow's, that if customs and usages have the force of 
law’s, with much more reason are they to be .used as rules in the 
interpretation of other law's. And there is no better rule for ex- 
plaining obscure and ambiguous law’s, than the manner in 
which they have been interpreted by custom and usage.* 

V. Disuse abolishes Lairk and Customs. 

We have shown that the authority of customs and usages is 
founded on this reason, that it ought to be presumed that what 
has l>cen observed for a long time is useful and just } 1 from 
w’henee it follows, that. if any law, or custom, hath been a long 
time in disuse, it is # abolished . 1 And as its authority was 

founded, upon the long usage, so the same cause can talcc it 

• 

* See tike Ibniteenth article of the Ant section of the Tfcfc* of Law, 

r See the ninth end eighteenth articles of the accond ecctioo of tkthanttla 

* See th* thirteenth article of tlSe fame section* 

$ See the tenth and eleventh article* of the tint section. 

* Sec the eighteenth article of the Second section. 

1 Scathe tenth article of the fim station. * 

* See the seventeenth article of the ftrrtVctkm. 
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a^ay. For it BhoWs that what line ceased to be observed i» no 
longer useful. :■<* 

VI. The Laws and Qt&ms of the Neighbouring Places serve as 

- > . Examples and Rules. 

It follows also from the same presumption, ^hich makes us . 
judge that what has been long observed is useful and just, that 
if in some provinces, or* other places, they want rules for certain 
difficulties in matters which are there in use, but which,, are 
not so minutely regulated there as to determine these sorts of 
difficulties, and it appear that the said difficulties are regulated 
in # other ptoces, Where the same matters are likewise in use ; it 
is natural^) follow the example of those places, aud especially 
that of ffie chief towns. Thus, we see in the Roman law, that 
the proyinces conformed themselves to the usage of Rome.® 

VII. We must judge of the Meaning and Intent of a Law by/ 

its whole Tenor. 9 

We have seen that it is by the spirit and intendment of the 
laws that we are to understand and apply them; that^m order 
to judge aright of the meaning tJf a law, we ought to consider 
what its motive is, what are the iuconvetticnces against which 
it provides, and what is the usefulness which may redound from 
it; the relation it hath to ancient laws, the changes it makes in 
them ; and to make the other reflections, whereby we may be 
aide to apprehend rightly its meaning: from whence it follows, 
in the first place, thut, in order to find out by all these views the 
intention and spirit of the jaws, we must examine in them what 
it is they set forth, and what it is they decree, and always judge 
of the sense and meaning of the law by the whole senes end 
tenor of all its parts, without curtailing any thing in it** 

VIII. We must adhere rather to the Setose of the Late, than to 
what Me Terms of it may seem to carry contrary to iL . ■ 

It follows also from this remark on the design and motive of 
the law, that, if it happens that some terms or some expressions 
of a law appear to have a different sense from what is other- 
wise evidently marked by the tenor of the whole Iaw, we must 

# ■ T , 

■ Sm Dn f-'re.Ktetfc article of the cctand Mcgtoa of the Mi y ham. 

* Set the tenth article of the mute second eectioo. 
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adhere to this true sense, and reject the other, which appears 
from tho termk, afid which is found to be contrary ty> the intent 
of the law.® , 

IX. To supply the Defect of Expression, by the Intendment of the 

Law. 

■ It follows likewise from, the same remark, that, when tho ex- 
pressions of la^s arc defective, we muSt supply them, so as to 
make' -up' the sense of the law according to its spirit and intend- 
mertf 

X. Laws which are interpreted favorably. 

This is likewise another consequence of the same remark ori 
the spirit of laws, that some of them are to be interpreted ih 
such a manner, os to give them the whole extent they ore capa- 
ble of, .without violating justice and equity ; and others, on the 
contrary, arc to be restrained to a more limited sense. Thus, 
the laws? which relate in geperal to what is of natural liberty, 
thosf? which permit, all sorts of covenants, and all those which 
favor equity, are to bo interpreted with all the extent that can 
be given /hem, without encroaching upon other laws, or upon 
good manners.* For which reason, the causes which the law* 

favor in this manner are called favorable causes. 

• • 

XI. Laics which are strictly interpreted. 

But the laws which derogate from this liberty, those whieh 
prohibit what of itself is not. unlawful, those which derogate 
from common Tight, those which make exceptions, which grant 
dispensations, and others of the like nature, ought to be re- 
strained to the particular cases which they regulate, and to what 
is expressly included in their dispositions.' 

XIL Equity. — Rigor of the Law. 

We may place among these different interpretations, whieh 

give some extent to laws, or which restrain them, the rales which 

• 

'*■ See the Hfird aad twelfth article* of the second soction of 0 tt B*de*of £aw. See 
4a that twelfth artideth* cuts w&ro it k oecettary to have recourse to the prince for 
the interpretation of the law. t * 

P See the eleventh article of the t&ond section. 

the foarteenth article of the pcood teetkm ; — S$ eployna, 

w See the fifteenth lartide of the aecotaPaectien. * 
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concern the temperaments of equity, which iq*y, be, used, qn 
some occasions, and the rigor of the lau% wifitf* mu at, be fpb 
lowed on others. ♦ 

But we shall not stop here to give examfdefi of these several 
interpretations, nos to explain the difference befcfeen j eqt4ty and 
the rigor of the law, and that which concerns tttft use of the<one 
and the other. Tins detail shall be explained in its prqjj$r,p}ace/ 
We shall only observe touching these sorts of -^hiph,are 

commonly called favorable causes, such as those pf, ,widow*» 
orphans^ churches, marriage portions, testaments, and others of 
the like nature, that this favor* ought always so to be under- 
stood, as not in the least to prejudice the interest of third per- 
sons, and that the favor of these sorts of causes is not to be 
extended beyond the bounds of justice and equity. 

XIIL Interpretation of the Benefits of Princes, 

Upon the same principle of the favorable interpretation of 
some laws, and the strict interpretation of others, doth depend 
the rule of two different interpretations of the will of princes, 
in the gifts and privileges which they grant to some persons. 
For when the said gifts are suclf, as that we may give to them 
a full and entire extent, without any prejudice to other persons ; 
they axe always interpreted in favor of the person whom the 
prince had a mind to honor with this benefit, ami an extent is 
given to it suitable to what the liberality that is natural to princes 
does demand. But if it be such a gift and privilege as cannot 
be -interpreted in this manner without prejudice to other per- 
sons, it must be restrained to what may be granted them with- 
out prejudice to others.* 

« 

XdV'. tftvefs Effects , or Uses, of Laws, to ordain, to prohibit, to 

permit, to punifh. 

We have seen what are the foundations of the justice and 
authority of laws, and that, seeing they are the rules of the older 
of society, they ought to diversify the effects of that authority, 
according to the several uses that are necessary for forming that 
order, and for maintaining it. This is the reason why many 
laws ordain, some prohibit ; why others permit, and why aH 

•* Bee tiiefcmih, fifth, sixth, m/rooUM Of Us imalsnWisaf fee 

Rvka of 'Lamp * , - “ 

1 See the sereatee a tf article of tbeVieeedkeeeSea. 
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pUn&U And restrain those whei transgress their different disposi- 
tions whetheflthe thatthey do not accOntpMsh v^tdhe laws 
prescribe, orthat they do what the laws forbid; e* that* they 
iyart^gioiaithte bounds of Wfta$ they permit; And aroOsrd58lg«to 
thU wayidUwHlch their dispositions* and theirdesiga* 
.JHte^ 31 raey deprive those Of their' effects who do not fchUwhat 
thOy ieh/diti ; they puhish those who do what they forbid, u* who 
doript‘that w^|ieh they command ; thdy annul that which u 
donebontrary tothe order which they prescribe ; they repair the 
consequence^ of their infractions ; they take vengeanceforevery 
thing that violates their dispositions ; and, in fine, they maintain 
their authority by ail the ways that are necessary for preserving 
order* i; ; ' ' : h-*-*' - 

XV. Lams restrain not only what is directly contrary to their 
Dispositions , tint also what is indirectly against their Intention. 
ft follows' likewise from the same remark on the Justiceand 
authority of laws, that they # restrain not only what is directly 
opposite to their express dispositions, but also what is indteectiy 
contrary td their intention. And whether it appear that both 
the spirit qnd letter of the lawlbe violated, or that only the quit 
of the law be transgressed, and the letter of it seemingly ob- 
served,' the transgressor does, nevertheless, incur thereby the pun- 
ishment* * . 


XVL Laws are made for what happen* commonly f and motfor 


f one single Case . ... 

It is also another consequence of laws being the rules of the 
universal order of society, that no law is made- to serve otiiy for 


one . ppfgoji, or for, one case, or for one singular and particular 
fact ; but they provide its general for what rtiay happen, ahd 


their dispositions respect all the persons, and all the eases, to 
wfUcK Hjiey extend.* ' ASUd therefore the Wills Of prinOOS, which 
are itn^ifea td parti cubUpcfsons, and to singular faet$‘ stiebas a 
pardOUj* a aU exemption, and others of the MkO' nktUU^ are 
favors, Opncekrion&j 1 privileges, but not laws. And although’ Very 
often the^'Oe ringularcases Which are the motives ri' MivkUts; 


* S A the nineteenth article of the first section. * 

t See the twenty-fiAt and twenty toosn d nrticles of thfc first fr ae ti o n. v 
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yefcthey donot regulate even those v<ay ^es v^bit^ have given 
ocq^aioo to the said laws, and which were pther^a-e regulated 
by. preceding laws ; but they only take care to regrolate, fort^ 
future; cases like unto those which gave rise, to them. Thus, in 
Fiance, the edict about mothers, and that abgut second m^r? 
riages, have provided against the inconveniences to cqmsy 
the preceding cases have been regulated according to tlie dispo? ' 
sitions of the laws thakwere in force before that.* .. 

XVII. Extent of the Lazes, according- to their Design. ‘ 

Lastly,* it is another consequence of the preceding remark, 
that, since^laws are general rules, they cannot regulate the time 
to come, so as to make express provision against all inconven- 
iences, which are infinite in number, and that their dispositions 
should express all the cases that may possibly happen } but it is 
only the prudence and duty of a lawgiver to foresee the most 
natural and most ordinary events, and to form his dispositions in 
such a manner as that, without entering into the detail of the 
singular cases, he may establish rules common to them all, by 
discerning that which may deserve either exceptions or particular 
dispositions.* And next it is thte duty of the judges to apply 
the laws, not only to what appears to be regulated by their ex- 
press dispositions, but to all the cases where a just application 
of them may be made, and which appear to be comprehended 
either within the express sense of the law, or within the conse- 
quences that may be gathered from it. 

X VIII. There are Rules which are general and ctfmmon to all 
Matters , others common lo several Matters, and others peculiar 
to one. 

We have seen that all the laws derive their source froth the 
two primary laws, that many depend on others of which they 
are consequences, and that all of them regulate, either in general 
pr in particular, the different parts of the order of society, arid 
matters of all kinds. From whence it follows, that the laws ags 
the more general the nearer ‘they approach to the first two funda- 
mental laws, and the more they descend to particulars, they are 
the less general. Thus, some laws ale common to all sorts of 

Bee the thirteenth and fourteenth Articles of the first section of the Rate* oJLOttm. 

Bee tho twenty-first end twenty-seeottd«rtfcl<» of the first section. 
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thole’ wKfch ^^jaln honesfyand mncerUy, and 
irfA&! ; &i &$ *teeft &nd &tu$ hii& pthtbshf thfe Jike itAtiii'e. 
dtheis,j|lli'Mtinbn n^ijr matters, but not vntb’iti. ' fhn?, 
l^kUT ‘irijittS. thiit ’ covenants 'irf&iA fl&tbe of a law to thosethat make 
^ikm/'^e'ea to j^es, dcchahgesj letting and hiring, transactions, 
vaM to all the other 5 ki lids i>f covenants, but Jias no relation to 
tii^^'attkr of guardlanships, nor to that of prescriptions. Thus, 
the rule of rescission, Upon account of fhe party’s' being dam- 
aged in more than the half of the just price, which take? place 
in the alienation of lands by a sale, doth not take place in an 
alienation' made by a transaction. b 

‘XfXi'-' The Importance of distinguishing these Three Sorts of 

' 1 " '•'••' * Laws. 

It follows' 'From this remark, that it is of importance, Ito 'the 
study and application of the laws, to qjjserve and to distinguish 
the rules which are common to all matters without distinction ; 
those which extend to several matters, but not unto all; and 
those which are peculiar only to one ; that we may avoid fatting 
into the error, to which many persons are liable, of extending a 
rule’ that is peculiar to one matter to another, where it has no 
use, and even where it would bh false. Thus, for example, we 
find thii ’ rule in the Roman law, that in ambiguous expres- 
sions we must chiefly consider the indention of the person who 
speaks ;* this indefinite rule being found in a title of several 
rules concerning all matters, and not pointing out what matter it 
properly belongs to; it seems to bo general and common to'all : 
and if we apply, it indifferently to •all matters, we shall draw 
the same inference from it in contracts as in testaments,, wjiere 
we are to interpret, the ambiguous expression by the intention of 
iKe person whose will it fe intended to explain. However, this 
Application, \yhieh will be always just in testaments,* will life 
ipftcu/ found .false in contracts, for in testaments itisohly oriife 
person alone who speaks, and his will' ought to seirve 1 ^ h 'law. 
Bui ip covenapts, it isthe^ intention both of the one an&thebther 
party ^yyhi^hs. is f the law common to both. Thus, thil /^^iitfbh 

" See that distinction in the fifth article of the first section of the Bidet of Lam. 

9 In embigqia oradonibas, maxime aententia speotanda eat ejus, qei oaa protnlittet 
LWstP-hirt^t .-t <;■ •- 

* It is remarkaMeihat (hie 96th law,Z*.<fe iwy. above 6feed»JI sekonoutof tb« 

treatise of Medan about devises in trust 
8 * 
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ofthb One party ought to answer to that iof 
nebbssarythajb they understand orife anotherjaindtliht they agtoe 
together. And according to this principle, it often 'happens tjjflto 
itienot by the intention of the person who speaks that the eaXKi 
bigttbuB clause is to be interpreted ; but rather bv the ittuwntW^ j 
intenti on of the Other party. Thus, in a sale, ii the : seller hsth.’ 
made use of an ambiguous expression concerning the quaUtieSi 
of the- thing sold ; as if,\n selling a house, he, said that -he. sold,; 
it -with its services, without distinguishing whether they bo set*, 
vibes which the house owes, or which are due to it; and the 
house is found to be subject to a service which was not known;; 
such as a right of passage, a service of not raising a building 
higher, or other of the like nature, the great inconveniency of 
which would have either prevented ^he buyer from buying at 
all; or from giving so great a price for it, if he had known of*the 
service ; this ambiguity cdf the expression of the seller will npt 
be interpreted by his intention, but by the intention of the 
buyer, who had no reason to imagine that the house Was sub* 
jebt to any such service. And this seller shall be bound for all 
the effects of warranty, pursuant to the rules of this matter. 0 

XX. Discernment t of the Exceptions. 

■ *We have seen that some laws are so general, and so certain 
everywhere, that they do 'not admit of any exception ; and, 
on the contrary, that there are many laws to which there are 
exceptions. It follows from this rule, that we must not indif- 
ferently apply the genera] rules to all the eases that seem to be 
comprehended within their dispositions, for fear we should ex- 
tend ‘theta to cases which are excepted from the rule. An d. t his 
makes it necessary to know the exceptions. 

XXI. Two Sorts of Deceptions , Natural and Arbitrary, —— Ec- 

amples. 

It is material to observe, in reference to exceptions, that there 
eto two sorts- of them : those which are made by arbitrary, laws, 
arid those which are made by natural laws. 1 Thus, it is ap 
arbitrary law in Ihe Roman latv which excepts military tester 

’ " *•> 
f 'fiw finarteenth article of the second section of Covenants! the fonrteeath 

article of the #lef enth section of the Contract qf /Salc; the tenth article of 
eection of LtUinfand Hiring. • v ' ™ “'ft 

1 See the sixth, seventh, and eighth articles of the first section of the Rules of Law. 
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menfcfj’piid it?JB**akio anotherfaxbitarary rule, acco^iing to the 
uft&gfe of'Frauoe, that the rescission of a sale, on account of land# ■ 
being 'Sold <for less, than half of the true value, does- not, tafceh 
plde*‘in salesrnade publicly by: order of a court of justice. 

✓Thus, itls a naltiral law, that We cannot enter into covenants 
that are > contrary to the laws and to good manners; and tide 
ldw makeS an exception to the general fule, that we may make, . 
alTsorte of covenants. And it is by another natural law, that 
aftexeeption is made to the rule of the restitution, of minors, in 
the case of such engagements as were reasonable fix them to 
enter into, and where any prudent, discreet man would haye 
done the same. 

ay ltis easy to perceive, that the exceptions which are made. by 
arbitrary laws are observed and learned by bare reading,- and 


by memory, and that it is by study that we must learn them. 
But the discerning the exceptions which are of the natural Jaw f 
does nofalways depend on }>are reading, and it requires reason - 1 
ing. For there are natural exceptions which we do not find 
written down in laws; and even those which are written are 
not always joined to the rules which they restrain. So that 
the knowledge of exceptions, which is so necessary, demands 
equally both study in general, and a particular attention to the 
spirit and design of the laws which* are to* be applied.; to the 
end we may not encroach upon the exceptions, by giving too 
large an extent to the general rules. 


. XXII. Advice concerning- the t Use of the Rules. , 

We may add, as a last remark, and as a consequence , of 
all the others, that all the different views which are. so neces- 


sary in the application of laws demand a knowledge of their 
principles, arid 6f their detail ; and this implies the light of good 
sense, accompanied with study 1 and experience. For without 
this ‘ foundation one is in danger of making false applications, Of 
the laws J either by misapplying them to other ma^buf,,thaq. 
those to which they have* a relation; or by not djapenuis^the 
bdtttotU which are set to^them by exceptions ; or by.gpying, too 
large an extent to equity against, the rigor of the law, or to the 
rigor agabist equity $ or fotf the want of the other views which 
jUreWregdl&te the use of taws.* * ’ 


‘4 'Vi> 


8 See the last article of the se&md section of the 
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CHAPTER XIII. 

A^OENERAL IDEA OP THE SUBJECT-MATTERS ,011,^1^ ^F*V 

REASONS FOR MAKING CHOICE OF TUQ8S>, , 

TREATED OF KJ *THI3 BOOK. 


I. 


AU the Subject-Matters of Laics are 
of Temporal Policy* 



1 As we have already seen that all the different sorta of .IfWS 
R^e reduced to tivo kinds, which comprehend them all, one ■ of 
the laws of religion, and the other of the laws of temporal 
policy ; and that, of these last, some are common both to t|m, 
one and the other kind ; so we ought likewise to distinguish^# 
the matters of laws into two kinds; one of the matters of the law? 
of religion, and the other of the matters of the laws of policy, 
supposing that, among all these matters, there are some of /the#} 
that are common to both the kinds. 


It Matters peculiar to Religion. 

Thus, the matters which concern the mysteries of faith, the 
sacraments, the inward disposition of the mind, the discipline, of 
the church, are spiritual matters, which are proper to religion*, 

; . III. Matters peculiar to Civil Policy. 

0 T ' .. ' - 

And the matters which relate to the formalities of test ame nt?, 
to the distinctions of goods into paternal and maternal, estates 
of inheritance and by purchase, to prescriptions, to the right of 
redemption, to fees, to the community of. goods* between, hus- 
band and wife, and others of the like nature, are temporal mat* 
fere propesr to civil policy. 

IV. Matters common to Religion and to Policy. 

_ * •••••.*!>» U.H 

But the matters which respect obedience to prince^,. £Lc^Xi^y 
in all sorts of engagements, honesty 'and fair-dealing in cove- 
nants and in commerce, are matters common to religion a n d? Ip 
policy; in which both the onegand thd other establish lawaac- 
cprding to their ends ; as has been already observed. ; : 

- I shaU not here enter upoif a fuller explanatipn offhe xngfren 
^Which belong properly to the laWs of religion; tyd shall proceed 
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to conaidef those of the laws of temporal policy, and - 
out those that'aref*to he treated* of in this book. 

. ' ■ - • * * ■ i t /- * X 

l ‘i’.} V. Three Sorts of Matter* of Temporal Policy. 



“ *'] The Mutters of temporal policy areof three sorts, according 
•tb thethree kinds of laws of this policy which have been already 
mentioned ; viz. the law of nations, the public law, and the 

’ . ,*■ 

VL Those of the Law of Nations. 

* 'The matters of the law of nations, in the sense which this 
term has with us, as has been already remarked, are the ways 
by Which the different intercourses and correspondences are 
tarried on between one nation and another, such as treaties, pf 
peaice, truces, suspensions of arms, sincerity in negotiations, tte 
safety of ambassadors, the engagements of hostages, the manner 
of declaring and making war, the liberty of trade, and other 
m&tters Of the like nature. 


VII. Those of the Public Law. 

The matters of the public *law are those which concern the 
order of the government of every state, the ways of calling to 
the sovereign power kings, princes, and other potentates, by suc- 
cession, by election ; the rights of the sovereign, the administra- 
tion of justice, the militia, the treasury, the different functions 
of magistrates and other officers, the government of towns, and 
othete of the like nature. 


VIII. Those of Private Law. 

The matters of private law axe the engagements between 
pkittate persons, their commerces, and whatever may be neces- 
sary to be regulated among them, cither for preventing pi di#. 
putes, or for ending them; such as contracts and covenants, of 
all kinds, mortgages, prescriptions, guardianships, Successions* 
teatetheft ts, and other matters. 

• li&'Remark on the Ordinances, the Ckutoats t 
and the Canon Law'; to show what are the, 
within the .Design qf this? Book. 

ordsw td taplain what are allthe m^ttem ^hatsbait be 
treated of ffds book, and thS reasons of the choice which has 
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been made of them* it is necessary to make first of ad a< remark 
omthe several law* that axe in.mse.ia the kingd ostef Bwi^ / 
In France there are four different kinds of laws, — the ordi- 
nances, and the customs, which are the la^ys peculiar, tp, that 
kingdom; and such parts of the Roman Ipyr, end «f $h# esj^ 
law, aa are there observed, u , , , ^ . 

•These four sorts of laws regulate in France ad matter%<?$ 
what nature soever ; but their authority is very <ji|fe£eab> , > 
The ordinances have a universal authority over all the kip&v 
dom, and are all of them observed in all parts of the kingdom* 
except some of them whose dispositions respect only some^ofj 
me provinces. 

The customs have their particular authority ; and each OjUfy 
tom is confined to the limits of the province or place where it 
is observed. , j 

The Roman law hath in the kingdom of France two different 
uses ; and hath for each &f them its proper authority. , 

One of these uses is, that it is observed as a custom in muny r 
provinces, and is there in the place of laws in several matters. 
These are the provinces of which it is said, that they axe gov- 
erned by the written law ; and fol the usage of those provinces, 
the Roman law has the same authority aa in the other provinces 
their peculiar customs have. > 

other use of the Roman law in France extends to all thp, 
provinces, and comprehends all matters ; and it consists in this* 
that those rules of justice and equity which arc termed the. wrifo 
ten law, because they are written in the Raman law, are ohv 
sqryjed over all the kingdom. Thus, for the second use, it has 
the same authority as justice and equity have over ourceapoq. ( 
The canon law contains a great number qf rules which are 
observed iu France, but it has likewise some which we reject, 
Tjpn^we observe all the canons winch concern, faith qndqaanp, 
neqs, and which axe taken from Scripture, from the councils,, ,*nd 
from the fathers; and we receive of it likewise a great, jnfORIl 
constitutions which respect the discipline of the church* 
by usage we haye received likewise some rules of jtwbiqb 
4ajc omy to temporal policy, Rut other djspoa^tipjcp QfjR.w&i 
reject, either because they are not reefeiyed in use* p? 

ftf, them are contrary to^tfie rights qnd gf $£.,$1;,* 
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X M Mtitets or**-* ttemcrn for the Choice that hki 
1 ‘ ‘ been fhade of them* 

¥la*Wtf ‘ihadfe these tdmafks, It is now easy to dhow wWtj 
t*feW thcWflio^propoised to hftnself in the choice of the Oa^ 
tens which he thought proper to comprehend in this hook, ahd 
^6 V disfht^hish them from those which he thought fit to exclude. 

Among all the matters which am regulated by these fottr sorts 
Of latws Which are in use in France, viz. the ordinances, the cus- 
toms, the canon law, and the Roman law, there is a grfeat num> 
lifer of them which are distinguished from all the others, in a’ 
manner which has been the reason of the choice that has been* 
made of them. v 

The matters which are thus distinguished from the others are 
those of contracts, such as sales, exchanges, letting and hiring, 
lhan, partnership, a deposit, and all otfyer covenants ; of guardi- 
anships, prescriptions, mortgages ; of successions, testaments^' 
legacies, hubstrtUtions ; Of prpofs and presumptions ; of the state 
of persons ; of the distinctions of things ; of the manner of 
interpreting laws ; and many other matters, which have all of 
thOth tins belonging to them in common, that the use of them is 
more frequent and more necessary than that of other matters. 

The author considered that these matters are distinguished 
from all the Others, not only in that ttie use Of them is more fre- 
quent, hut particularly in that their principles and their rules are 
almost all of them natural rules of equity, which are the founda- 
tidhs of the rules of the matters regulated by the ordinance^ and 
etMottis, and 'even of such matters as* are not known in the Ro- 
man lttW. For all the matters regulated by the ordinanfees and 
Cttftrtomshave therein no other laws besides some arbitrary rules ; 
SO that it is ttpon the natural rules of equity that the principal 
laW and decision of such matters depend. Thus, for ex&mpha 
hit the matter of fiefs, the customs have only regulated tfcdr 
different Conditions of them in divers places ; but it is the 
nhtural rules of covenants, and by other rules of equity, that 
qh^sHdOs tdhdbinfg these matters are decided. Thns^hr thetnat- 
tei Of *t^&athfent», the cuSJoms regulate the formHities of them, 
tmd’WKtft disposMoirS testatora may or may not makfe^ but it is 
by the mlfes of e^hity that iSKe questions are decided touching 
the^rgagemonts of heirs or.exeeutors, the tel eq w e t alafli of the 
'Wills of testators, and all the other matters in ’which there may 
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be any difficulty. For, as has been already observed in ano^ier 
jpce, it is always by these rules that questiobh of all kinds.^rp.: 
discussed and decided. 

Since, therefore, it is in the Roman law that. these natnral rules 
4i equity have been collected together, and that they are tfy$pa 
collected in the manner which has been observed in the preface,' 
aha which renders the study of them so difficult and perjdoxecf; 

■ this that engaged the author in the design of this book^.^nd 
<0 make choice of these matters, of which the plan may bc seen 
lit the following chapter. 


CHAPTER XIV. 

r 

APLAN OP THE MATTERS CONTAINED IN THIS BOOK OP TUB 
* CIVIL LAW IN ITS NATURAL ORDER. 


L All Matters of Law have a Natural Order. 

is All the matters of the civil law have among themselves a sim- 
ple and a natural order, which forms them into one body, in 
Which it is easy to see them all, and to perceive witlygyre view 
ia what part every bne hath its rank. And this order I l|i|n nded 
bathe plan of society which has been already explained* 


II. The Foundation of this Order. 


We have seen in that plan, that the ordei of society is pre- 
served in all places by the engagements with which God links 
men together, and that it is perpetuated in all times by . succes- 
sions, which call certain persons to succeed, in the place of those 
who die, to every thing that may pass to successors. And this 
first idea makes a first general distinction of all matters jiiim 
two kinds: one is of Engagements, and the other ofSucyei* 


sums. 




. • AH the matters of these two kinds ought to be _ 

Jhiee sorts of 'general matters, which are common to all 
others, and necessary for understanding the whole detaijof 


The fiwt comprehends certain general rides w] 

use,«uid interpretation *o£ laws; such as those 
beOn mentioned in the twelfth chapter. 
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’t'h^'second coricems the ways in which the civil laws con- 
Mder arid disl5ngfush persons by' 1 Certain qualities .which have 
relation to engagements or successions ; as, for example; the 
qualities' of a father Of a fdmily, or of a son living tmder the 
father’s jurisdictjon, of a major Or a miner, the qualities of a 
^ child lawfully begotten, or of a bastard, add. others of the like 
nature^ which constitute what is called the state of persons. 

1 'the third comprehends the' ways in \$Mch the civil laws dis- 
tinguish the things which are for the use of men, with respect to 
engagements and successions. Thus, with respect to engage- 
ments, the laws distinguish the things which enter into com- 
merce from those which do not enter into it; such as things 
public and things sacred ; and with respect to successions, a dis- 
tinction is made of goods paternal and maternal, of estates of 
inheritance and those of purchase. 

lit The General Division of the Matters of this Design into 
Two Parts : the First of Engagements, and the Second of Suc- 
cessions. 

According to this order, we shall divide all the matters of this- 
work into, two parts. The first shall be of engagements, and 
the second of successions. And both the one and the other 
shall be preceded by a preliminary book ; the first title of which 
shall contain the general rules concerning th*e nature and inter- 
pretation of laws the second shall be of persons; and the third 
of things. 

IV. These two Parts are preceded by a Preliminary Book of the 
v Rules Of Law in general , of Persons , and of Things. 

As to the distinction of the matters of the first part, which is 
Of engagements, it is to* be remarked, as has already been 
fiibown in the plan of society, that engagements are of tlfro 

kindsl ' ' ; ; •' • . „• ' 

^isfiist is 6f those which are formed mutually between two 
or. more persons, by their will and consent; and this is done hy 
^dWhante, ’when men engage themselves mutually and volun- 
larily in saldsj exchanges,, hi letting and hiring, in transactions, 
Compromises, jfcttd other contracts .and covenants ofaHsorfij.': 

.The second is of such engagements as are formed otherwise 
thaif^y mutttal cOhSent ; such are all thoge wMcV the made 
, either by the will of one person alone; or without the will of * 
VOL. I. ‘9 
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either of the parties. Thus, he who undertakes to manage the 
affair .of his absent friend engages himself by* hi^ will, without 
the consent of the absent person.. Thus, the tutor is engaged to 
his pupil, independently of the will of the one or the other. 
And there are divers other engagements which are formed with- 
out the mutual will of those who are bound by them. 

All these sorts of engagements, whethfer they be voluntary or 
involuntary, have divers consequences, which are reduced to 
two kinds. The first is of those sorts of consequences which 
Add to engagements, or which strengthen them ; such as mort- 
gages, the privileges of creditors, obligations in which several 
persons are bound each for the whole, suretyships, and others 
which have this character of adding to engagements, or of 
strengthening them. 

The second kind of the consequences of engagements is of 
those which annul them, or which change them, or diminish 
them ; such are payment's, compensations, novations, rescissions, 
restitutions of matters to the first state they were in. « 

V. Division of the Matters of the First Part into Four Books. 

It is to these two kinds of engagements, and to these two 
kinds of their consequences, that all the matters of this first 
part are reduced : and they shall be ranked there into- four 
books. 


VI. First Book , of Engagements by Covenant. 

The first shall be of covenants, which are voluntary and mu- 
tual engagements. 

VIL Second Book, of Engagements without a Covenant. 

The second, of engagements which are formed without a 
covenant. 

VIII. Third Book, of the Consequences of Engagements which 

add to or corroborate them. 

The third, of the consequences whieh add to engagements, ox 
which strengthen and corroborate them. 

’ t 

IX. Fourth Book , of the Consequences of Engagements which 

* ■ k diminish or annul them. 

*■' i. " ■ 

• The fourth, of the consequences which annul, diminish, »or 
change the engagements. 
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« X. Mailers pf the First Book, 

This fast book, of covenants, shall 1 have in the beginning there- 
of a title of covenants in general. ’ For, seeing there are many 
principles ’ and many rales which are common to all the kinds 
r of covenants, &der requires that we should not repeat those 
common rales in every covenant to which. they belong, but that 
we should gather them all together ill on? place. We shall 
afterwards rank under particular titles the different kinds of 
covenants, and we shall add, at the end of the first book, a last 
title, of the vices of covenants, such as fraud, stellionate, and 
others ; in which we shall treat of the effect which error and 
ignorance, whether it be of fact or of law, force and fear, and 
other vices, have in the covenants wherein they happen- to be. • 

We have inserted in this first book of covenants the matter 
of usufruct, and that of services, because usufruct and services 
are often required by covenants, as by donations, by sales, by 
exchangee, by transactions^ and by other contracts. Thus, 
although a usufruct and a service may be acquired by testa- 
ment, yet it is natural that these matters, which ought to be 
only in one place, should be piJt down in the first place to which 
they have relation. 

XL Matters of the Second JSgok. 

The second book, which shall be of engagements without a 
covenant, shall take in those which arc formed without a mutual 
consent ; such as the engagements of tutors, those of curators, 
who arc named either to persons, such as minors, prodigals, 
madmen, and others, or to goods, as to a vacant succession ; 
the engagement of persons who manage the affairs of others in 
their absence, and without their knowledge, and that of the per- 
sons whose affairs have been managed; the engagements >of 
persons who chance to have something in common together 
Without a covenant ; and there are divers other sorta of invol- 
untary engagements, and some which are even formed by ac- 
cidents. 

XII. Matters of the Third Book. 

The third book shall treat of the consequences of engage- 
ment?, whether they be voluntary or involuntary, whjph add to 
them, or corroborate them, and shall contain the several matters- 
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which have this character ; such as mortgages, the privileges of 
creditors, the obligations of persons bound jointly* together each 
for the whole sum, suretyships, costs, and damages. This book 
shall likewise take in the matter of proofs and presumptions, 
and of an oath, which are consequences of all sorts of engage- 
ments, and which corroborate them. And although proofs and . 
an oath serve likewise to dissolve engagements, yet this matter, 
which ought not to. be put in several places, ought to be inserted 
In the first place where it comes in naturally. We shall like- 
wise place among the consequences which strengthen and 
fortify engagements, possessions and prescriptions, which con- 
firm the rights which people acquire by covenants, and by Other 
titles. And although prescriptions have also the effect to annul 
engagements, yet it is natural to place them in this book, for the 
same reason that proofs are taken into it. 

. XIII. Ma&tcrs of the Fourth Book. 

The fourth and last book of this first part shall be of the con- 
sequences which diminish, change, or annul engagements, and 
which shall contain the matters which have this character; such 
as payments, compensations, notations, delegations, rescissions, 
and restitutions. 

XIV. The JSccond Part, which is of Successions. 

The second part, which is to be of successions, comprehends 
a great number, of matters, and different enough to make a di- 
vision of them into five books. 

XV. Division of the Matters of the Second Part into Five Books. 

To conceive aright the order of these five books, we must 
consider that there are two ways of succeeding ; the one of suc- 
cessions which are called legal, that is to say, regulated by the 
laws which make the goods to pass from those who die to the 
persons whom they call to succeed them ; and the other of tes* 
tamentary successions, which make the goods to pass to those 
who axe instituted heirs or executors, *by a testament. 

XVI. First Book, of Matters common to Legal and Testamentary 

Suclessiofis. 

And bpcause there are some matters common to lega^gno- 
cessions and to lestamentary successions, it being proper that 
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these matters should go before, they shall be contained in a first 
book. 

’ i ■ . . \ 

, XVII. Second Book, of Legal Successions. 

Which shall be followed by a second, in which legal sucees* 
sions shall be explained. 

< XVIIL Third Book , of Testamentary Successions. 

’ And by a third, which shall contain testamentary succes- 
sions. 

XIX. Fourth Book , of Legacies, and Donations in Prospect of 

Death. * 

Seeing it often happens that persons who name heirs, or ex- 
ecutors, in their testaments, and those also who will have no 
other heirs besides the heirs of blood, do not leave all their 
goods to their heirs, or executors, but make particular donations 
to other*persons by testaments, or codicils, or other dispositions 
made in prospect of death ; these . sorts of dispositions shall be 
the subject-matter of a fourth book. 

XX. Fifth Book, of Substitutions, and Legacies in Trust. 

And lastly, seeing the law has added to the liberty of making 
* heirs, or executors, and legatees, that of substitutions, and of 
devises in trust, which call a second successor in the place of 
the first heir, or executor, or of the first legatee ; this matter of 
substitutions, and of devises in trust, shall be the subject-matter 
of a fifth book. 

■ XXI. Matters of the First Book. 

The first of these five J>ooks, which shall be of successions in 
general, shall contain the matters that arc common to the two 
kinds of successions ; such as the engagements of the quality of 
heir, or executor, the benefit of an inventory, the manner of ac- 
cepting. an inheritance, or succession, or of renouncing it, and 
the partitions among co-heirs, or co-executors. 

s' - 

XXIL Matters of the Second Book. 

• The second book, which shall be of legal successions, shall 
explain the order of these successions, and the maSmgr in which 
‘Children and other descendahts are called *to them; a* also 
9 ? 
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fathers, mothers, and other ascendants ; brothers, sisters, and 
other collaterals. These legal successions are* alsb called suc- 
cessions of intestates : and this word is particularly made use of 
in the Roman law, because the heirs at law, who are the heirs 
of blood, do not succeed except when there is no testament ; 
but this is not to be understood of persons. te wlfom a legitime, 
or child’s part, is due by law. 

XXIII. Matters of the Third Booki 

The third book, which shall be of testamentary successions, 
shall contain the matters which concern testaments, their formal- 
ities, disherison, undutifnl testaments, the legitime, or filial 
portion, and the dispositions of those who have contracted a 
second marriage. 

XXIV. Matters of the Fourth Book. 

The fourth book shall be concerning legacies, and other dispo- 
sitions made in prospect of death : and in that we shall treat of 
codicils, of donations in prospect of 'death, and of rflfpkdes. 

XXV. Matters of Hie Fifth Book. 

The fifth book shall contain the matters relating to tfie several 
.kinds of substitutions, and of legacies and institutions of heirs, 
or executors, in trust for others. 

XX VL The Conclusion of this Plan of the Matters. — Reasons 
for the Order observed in it. 

All these several matters, of which this is the plan, are the 
matters which shall be treated of in this book of The Civil Law 
in its Natural Order. We have not explained here particularly 
the nature of these matters ; because ^vc shall explain in every 
one, at the head of each title, that which shall be necessary for 
knowledge of it before reading the particular rules. 

Neither have we taken up time to. give a reason for the order 
that is particularly observed in the matters of each book. We 
have endeavoured by several views to fange them either accord- 
ing as their nature makes them subsequent to one another, or 
according as it appeared necessary to us that the one Bhould go* 
before . the others, in order to tliefr being better understood* 
Thus, for example, in the fir#fc book of the first parti-in w&feh 
are explained the several sorts 6f covenants, after the title Af 
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Covenants in general, we have placed that of the Contract of Sale., 
because that,V>f all the covenants, there is . not any one which 
contains so many particular matters as the contract of sale, and 
because the rules of that contract agree to many , other cove* 
nants, and give a great deal of light to other matters. Thus, 
for other the likS considerations, all the other matters have been 
ranged in the order which they have ; but it* would be too te- 
dious, and to no manner of purpose, to* give a reason in each 
particular matter for the situation in which it is placed. We 
shall only observe, that, although the matter touching mortgages 
might have been placed in the number of covenants, because it 
is usually by covenant that the right of mortgage is acquired, 
yet it was proper to put this matter in another place, because the 
mortgage is never a primary covenant and a principal engager 
ment, it being always an accessory to some other engagement, 
and often to engagements which ate contracted without any 
formal covenant, such as those of tutors and guardians, and oth- 
ers also, in which the mortgage is acquired by law. Thus, this 
matter hath naturally its ortfer in the third book : and the same 
reasons have obliged us to place the matter of suretyships, and 
those of obligations, wherein several persons are bound jointly 
for the whole debt, in the same rank. 

XXVII. Remark on the Matters which, belong to the Public Raw. 

We must observe, in the last place, that, besides the matters 
which are to be treated of in this book according to the plan 
which has been just now drawn of them, there are others which 
are contained in the body of the Hot rum law, and which are also 
in use in France, and for which reason it would seem as if they 
ought to have been comprehended in this book ; such as the 
matters relating to the exchequer, to cities and corporations', 
criminal matters, the order of judicial proceedings, and the duties 
of judges. But these matters being regulated by the ordinances, 
and being a part of the public law, it was not proper to insert 
them here. And because there are in the Roman law many es- 
sential rules concerning “these matters, which, being natural 
rules, are in use with us, the topics to which they relate will 
make the subject* of a separate §.nd distinct work. It will be 
proper, however, to indicate Jhere the order of these matters, and 
alstMof those of our ci|ptom^ which arc unknown t<3 the Roman 
law. ■ . . • • • 

All these matters of the public law ought to be preeeded by 
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those which shall be explained in this book. For, besides that 
they presuppose many rules which shall be there Explained, it is 
natural, since the public law has a relation to private persons, 
that the matters which concern private persons should go be- 
fore those which are of the public law ; and it is probably for 
these reasons that, in the Roman law, the mcStters concerning 
the exchequer, and those relating to cities or corporations, ‘and 
criminal matters, haye been placed after the others. Thus, after 
the matters treated of in the present work, we may place those 
fiscal and municipal matters ‘ which concern the rights of the 
prince and the police of cities, those matters which regard cor- 
porations, and other bodies and communities, and those which* 
relate to crimes and * punishments. The order of judicial pro- 
ceedings, comprehending the practice both in civil and criminal 
cases, and the functions and duties of judges, as it is a matter 
which lias relation to all the others, seems properly to belong at 
the end of the whole. 

As to those matters which arc peculiar to the customs of 
France, such as fiefs, the right of redemption belonging to fami- 
lies, wardships, the community of goods between husband and 
wife, the institutions of heirs Ry contract, the prohibition ■ of 
bequeathing a part of the goods to the prejudice of Ihe heirs of 
1 blood, the .renunciations by daughters of their right to succes- 
sions, and every tiling which the customs have -in particular 
relating to successions, donations, and other matters, it is not 
necessary to mention their rank here ; it being easy to judge that 
these matters relate either to engagements, or to successions. 
Thus, fiefs were in their fi/st origin covenants between the lord 
and the vassal. Thus, the right of redemption belonging to 
the family of the seller is a consequence of the contract of 
sale. Thus,* the matter of wardships, whether of noblemen’s 
children or citizens, is a kind of usufruct" joined with a guardi- 
anship. Thus, the community of goods between husband and 
wife, and the wife’s jointure, are covenants either express or tacit, 
which have a connection with the matter of dowries. Thus, 
the institution of heirs by contract is a matter which is made 
up partly of the nature of testaments, and partly of that of cov- 
enants, and hath its rules from these two sources. Thus, 
every one of all the other matters of the customs hath its rank 
fixed : a«d it is easy to perceive thp order which they have jm the 
• plan that has been explained. “ 



TIIE 


CIVIL LAW IN ITS NATURAL ORDER. 


PRELIMINARY BX)OK. 




THE CIVIL. LAW 


PRELIMINARY ROOK. 

OF THE RULES OF LAW IN GENERAL, PERSONS, AND 

THINGS. . 

1 .The Subject-Matter' oj* this Book . — Wo have given the 
name of Preliminary to this book, because it contains three 
kinds of matters, which, bcing^common to all the others treated 
of in this. work, and necessary for understanding them aright, 
ought to be placed first in order. And, indeed, the matters con- 
tained in this book are, as it were, the. first elements of the law; 
for, before we descend to a particular inquiry into tile rules of 
the law, it is. necessary, in the first place, to know, in general, 1 he 
nature and several kinds of these laws, and the ways of under- 
standing and applying them justly. And this shall be the sub- 
ject-matter of the first title of this book. 

2. And because in the examination rtf the several matters 
treated of in the body of the law, and in particular laws, we 
must always consider tins persons whom the said matters and 
laws relate, to ; and because there are in all persons certain 
qualities, with respect to which they are considered and distin- 
guished by the laws, and which have a particular relation to all 
the matters treated of in the body of the law ; these qualities, 
and these distinctions of persons, shall be considered in the 
second tide of this book. 

3. And the third title shall contain the ways in which the 
laws consider and distinguish the several kinds of things, by the 
qualities which fit them for the use and commerce of' persons ; 

' and according as these uses amf this commerce of things enter* 
into the order established by the laws. 
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TITLE I. 

OX* THE RULES OF LAW IN GENERAL. 

4. The Matters treated of in this Title.-— The rales which shall 
be explained under this title concern in general the nature, use, 
and interpretation of Ia\< r s. And seeing these rulfs are common 
to all the matters contained in the body of the law, and are of 
constant use, the reader is advised not to content himself with 
a bare and simple reading them over, but to peruse them dil- 
i gently from time to time, and to have recourse to them al- 
ways upon occasion. It will not be improper for him to read 
likewise, at the same time, the eleventh and twelfth chapters of 
the Treatise of Laws. 


SECTION 1. ' 

OF THE SEVERAL SORTS OF RULES, AND OF THEIR NATURE. 

6. Of the Ideas formed by the Words “ Laics ” and “Rules” — 
Wo understand commonly by these words laics and rules, that 
which is just, that Which is commanded, that which js regulated. 
But whereas the laws ought to be written, to the end that the 
writing may fix the sense of the law, and determine the mind to 
conceive a just idea of that which is established by the law, and 
that it be not left free for every one to frame the law as he him- 
self is pleased to understand it ; we may therefore distinguish 
two ideas which the words law and rule form- in our minds. 
One is the idea of what we conceive to be just, without making 
any reflection on the terms of the law : the other is the idea of 
the terms of the law; and according to this second -idea, we 
give the name of rale, or law, to the expression of the law- 
giver. 

6. We shall always use the word laws , and that of rules f . 
without any distinction, both in the one and the other of the 
two senses above mentioned, not only in this pre limin ary book, 
but likewise in the following part of the work, as we shall have 
occasion, to mention them. For there are many written. tow% 
‘such as are all arbitrary, or positive laws ; and 'there are mafty 
natural rtdes of equity, which are not set down in writing, 
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7. It is not ^necessary, after what has been said of laws and 
rules in the Treatise of Laws, to define anew in this, title what a 
law is, and what a rule : it will be sufficient here to give an idea 
of the rules of law, in the sense which comprehends the written 
rules ; because jjfc is in the knowledge of all the written rules, 
that the whole science and study of the law consist. 

Article I. • 

• 

8. Definition of Rules. — The rules of law are short and clear 
expressions of that which justice requires, in the Respective 
cases. And each rule hath its peculiar use for those whom its 
provision may concern. Thus, for example, it may happen, 
through several ‘accidents, that the buyer is dispossessed of what 
he has bought, or molested in his possession, by those who pre- 
tend to be owners of it, or to have some right to it; and the 
justice that is common to all these lynds of accidents, which 
requires the seller to put a stop to all evictions, and other 
troubles, Us contained in thg expression of this rule, that every 
seller ought to warrant that thing tchich he has sold.* 


I. 

• 

9. Two Sorts of Rules , Natural and Arbitrary. — Laws, or 
rules, are of two sorts ; one is of those which flow from the law 
of nature and equity; and the other *is of Such as derive their 
origin from the positive law, which are otherwise called human 
and arbitrary laws, because they have been established by meii. b 
Thus, it is a rule of the law of nature, that a donation may be 
revoked, because of the ingratitude of the donee ; and it is a 
rule of the positive law, that donations which are to have their 
effect in the lifetime of the donor and donee ought to be 
enrolled. 

IIL 

10. Which are the Natural Rules. — The rules of the law of 
nature are those which God himself hath established, and which 
he communicates to mankind by the light of reason. These are 
the laws Which have in tpem a justice that cannot be changed; 
which is the same at all times and in all places; and whether 

• 

D< dt r l. S3, D. tU^vtrb. 

®< t). de jw . ; — L 1), D. dt just, et jur. Seethe eleventh chapter of. 

the Treatiseof laws. 

. vol. i. , : *" ■ * 10 ' 
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they are set down in writing or not, no human authority can 
abolish therr^ or make any alteration in them#, Thus, the rule 
which obliges the depositary to preserve and to restore the 
thing committed to his keeping, that which obliges one to take 
care of the thing he has borrowed, and other rules of this kind, 
are all of them natural and immutable rules* whfch are observed 
in all places.* 

iv. ■' 

11. Which are the Arbitrary Rules. — Arbitrary rules are all 
those that* have been established by men, and which are such, 
tb^tj without offending natural equity, they may either prescribe 
one thing, or a thing quite different. Thus, for instance, it was 
frets for men to establish or not to establish the use of fiefs r 
Thus, a longer or shorter term of years might have been fixed 
for prescriptions ; and a greater or lesser number of witnesses to 
a testament. And this diversity, which is not fixed by nature, 
makes these laws to derive their authority from the Arbitrary, 
regulation made by the lawgiver who has established them ; 
and consequently renders them liable to changes.* 1 

V. 

12. Another Division of Rules. — The rules of law, whether 
natural or arbitrary ere. ef three kinds. Some of them are 
general, which agree to all matters ; others are common to 
several matters, but not to ail; and many are peculiar only 
to one matter, and have no relation to others. For example* 
these rules of natural equity, that we must do icrong to no man y 
that toe might to render to every one ichat is his due , are general, 
and belong to all sorts of matters. This rule, that agreements 
made between parties are to them in th^ place of laws y is common 
td several matters; for it agrees to all kinds of contracts, cover 
nants, or pacts; but it has no relation to testaments, nor tp 
several other matters. And the rule for making void e . sale,, ip 
which any one of the parties is damaged more than half of the 
just price, is a rule peculiar only to the contract ofsale.® So 

.<* ■ •■•....%■ .?;>V 

• . .... .-v. 

I* * ll f lnst.de jur. not. gent. etciv.; — l 4 9 f D. de just, ei jur.;—l. II, cod.f-w t>% 

Rdhwp ***- t .v, 

* 4 11, Ik$t. dejwr. nat. gent, ct civ. • V.^ 

• • Ex&mpl^of general roles -.—Juris prscceptjf sunt hoec, honeste vi vere, altert$i 
Irederonuum cinque tribuere. L. 10, § 1 , # Z>. de just . et jur . § 4, Ink eotf. ' jbt~ 
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tMt, in the use and application of the rules of law, it is neces- 
sary to discern in'every one its limits and its extent^ 

VL, . 

13. Two Wans of abasing the Rules.-— All these rales cease 
to have their effect, not only when they are drawn beyond their 
limits, and applied to matters to which they have no manner of 
relation, but ljjtewise when, in the application of them to the 
matters to which they belong, they are either falsely or wrong- 
fully applied, contrary to the true intent of them. Thus,; the 
rule for making void all sales, in which any one of the par- 
ties is damaged above the half of the just price, would be jU 
applied to a sale made by way of accommodation in a trans- 
action/ 

VII. 

14. Exceptions are Rules. — Exceptions are rules which limit 
the exteftt of other rules ; and they prescribe contrary to the 
general rule, ont of a particular view, which renders either just 
or unjust that which the general rule, being understood without 
any manner of exception, woifLd on the contrary have rendered 
either unjust or just. Thus, for example, the general rule, that 
we may make all manner of contracts, is limited by the rule 
which forbids those that are contrary to equity and good man- 
ners. Thus, the prohibition to alienate things that are sacred 
is limited by the rule which allows them to be sold for neces- 
sary causes, certain formalities being observed in the sale/ 


VIII. 


' 15. Two Sorts of Exceptions. — Exceptions, as well as rules, 
iire bf two kinds. Some /if them are of the law of nature, and 
Others of the positive law ; as appears by the examples in -the 
foregoing article, and by all the other exceptions, every one s of 
Which may be reduced to one or other of these two. kinds** < 


fctifple of ritles common to many iftatters : — » Contractu* legem ex conventions accipf- 4 
nut. L. 1, $ 6, D. depot . As to particular rules, each title hath its own. V. 1. 2, Cod. 
de me. vend. 

* L. l,*n f. D. de reg. jut. • 


* L. 
tod. u c- 



1,D. de pact.; — l. 4, C. de, inut. stip ./ — /. 7, § 7, D. de pact.; 1. 6, Cod. 

( 21, C. de sacrosanct. ecd. ; — v. L 14, Vt auct. hoc jus eod. • 

i/is & consequence of the preceding and second articles of this section. 
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. > IX. . • .. 

16. Lawsjought to be known . — All laws ought either to be 
known, or at least laid open to the knowledge of all the world, 
in such a mariner, that no one may with impunity offend against 
them, under pretence of ignorance. Thus, the natural rules 
being truths that are unchangeable, the knowledge of which, is., 
essential to reason, nobody can pretend ignorance of them, since 
they cannot say that they arc destitute of common reason, 
which makes these rules known. But arbitrary laws have not 
their effect, till the lawgiver has done all that is possible to 
make them known; and this is done by the ways that arc com* 
rryjnly practised for the publication of these kinds of laws; anti 
after they are promulgcd in due form, it is presumed that they 
are known to every body, and they oblige as well those who 
pretend ignorance of them, as those who know them. 1 


X. 

17. Two Sorts of Arbitrary Laws . Written Laws and'Cusloms. 
— Arbitrary rules are of two sorts. The one re of those that 
have been originally enacted, written, and promulged, by those, 
that had the legislative authority ; and such are, in France, the 
edicts and ordinances of the kings. The other is of such laws, 
of whose origin and first establishment there is nothing appears, 
but which are received by universal approbation, and by the . 
Constant use that the people have made of them time out of : 
mind; and these are the laws or rules to which we give the 
name of customs.* 


xi. . . 

18. The Foundation of the Authority of Customs. — Customs 
derive their authority from the universal consent of the people 
who have received them, when it is the people that have the ! 
power of making laws, as in commonwealths. But iu kingdoms 
that are subject to a sovereign prince; no customs received - by 
the people come to have the force of laws, but by the authority- 
of the prinee. Thus, in France, the ‘kings have caused, to*. be.; 
fixed, and reduced into writing, and established into laws, all th<& 
customs, reserving to the respective provinces the lawsr whibli 


* £. 0 , Cal. <h Jtyih. ;—l. 12 , Cod.'dt jur. et fact, ign. 
Inst, ; — l S, V. de in jus vac. , * 

* k $ 3, Inst, de jur. nat. gait, ct civ. ; — \ 9, cod. 


| 1, in jin. "in' 
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they have, either by the ancient consent of the inhabitants of the 
said provinces, or 6f the princes who governed them. 1 . 

XIL 

19. Natural Lgtcs regulate what is Past , and what is to come. 
— The laws of nature being highly just, ajid their authority 
always the same, they <jjg^prminc equally all that is to come, and - 
all that is past, jvhich remains undecided.™ 

XIIL 

20. Arbitrary Laics regulate only what is to come. — Although 
the justice of arbitrary laws is founded upon the public good, 
and upon the equity of the motives which give rise to them } 
yet seeing they derive their authority only from the power Of 
the lawgiver, who determines us to what he prescribes, and 
since they have not their effect till after they have been made 
known to the people by publication, they regulate only what is 
to come, and have nothing ty do with what is past.® 

XIV. 

21. Tht Effect of New Laws with respect to what is Past. — 
The affairs which happen to be depending, and undecided, at the 
time when new laws are enacted, are judged by the tenor of the 
preceding laws; unless, for some part.iculal’ reasons, the new 
laws mark expressly that they shall take place even in things 
that are past. Or that, without any such expression, the new 
laws be such as ought to serve for a rule to what is past; aaif 
the new laws serve only to revive a former law, or a rule of nat- 
ural equity, which had been altered by some abuse ; or that they 

Vld custodiri oportet, quod rooribus ct consuctudine inductum cst. L. 32, £>. d« 
legib • Inveterate consuctudo pro lege non iinmerito custoditur. Nam cum ipsa 
leges nulla alia ex causa nos tcncant, quam qnort jndicio populi recepta sunt, merfto 
et ea, qua sine ullo scrip to popnlus probavit, tencbnnt omnes. Nam quid Interest: 
enffVagio popnlus volantatom suam declaret, an rebus ipsis et factis 1 . D. 

D, de legib. Tam conditor quam interpres legum solus Impcrator juste existimabi 
tnr: nihil hoc lege dcrogantc veterjp juris conditoribus, quia et cis hoc ihajestafc ith* 
perialis permisit. L. nU. in Jim. cod. de leg. el const, prin. Communis rcipitbliece gpdririfc 
X. t et L 2, D. de legib. 

Although these last words be spoken of laws, and not of customs, yet they agree jp 
customs as much, or rather more, thap to laVs. Sec the ordinance of Charles VII., 
of the year 1453, Art. 125, and of Iritis XII., pf the year 1510, Art. 49, for reducing 
the ctdtoms into writing. • * _ ' ‘ 

■ 411 , Inst de jar. "not. gent, et civ.; — l. ^ 1 , D. de justit et jhr. 

■ L. 7, C. de leg A. 


10 • 
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reflate questions, for the deciding of which there was no law 
nor any custom in ’ being. Thus, for instance, wlien the king 
ordained that the price of offices should J>e distributed according; 
to ithe order of mortgages, that law served as a rule for the ; 
causes that were undecided in the provinces, where -they bad 
no Custom to the contrary, to serve them as a rule . 0 

XV. 

c 

? 22. Another Effect of New Laics , as to v>hat is Past.. — ■ As new 
laws regulate what is to come, so they may, as occasion requires, 
change the consequences that former laws would have had. But 
this is always without prejudice to the right that any persons 
had already acquired. Thus, for example, before the ordinance 
of Orleans, one might have made substitutions in several de- 
grees, without any bounds, and that ordinance did limit the sub-; 
stitutions that should be made thereafter to two degrees besides 
the institution. But whereas that ordinance did not for the 
future hinder the effect of the substitutions which had been 
made before, the ordinance of Moulins did reduce to the fourth 
degree, besides the institution, the substitutions which had been 
made before the ordinance of Orleans. And at the same time, 
it excepted the substitutions of which the right was already 
fallen and acquired, although it was beyond the fourth degreed 

XVI. 

23. Of the Time when New Laics begin to be in Force. — 
Arbitrary laws begin to have their effect for the time to come, 
either from the day of their publication, or only after the delay 
which they appoint. Thus, some laws that make changes which 
would be attended with great inconveniences, were they sud- 
denly put in execution, -— such as t.he 0 prohibition of some com- 
merce, the augmentation or diminution of the value of the cur- 
rent coin, and the like, — - leave for some time things in the same 
condition in which they were, and fix the time at which they 

shall begin to be put in execution.** ;.; su 

% 

# L. 7, C. de legib . et const . princ . ; — /. 7, C tie not . liber. ; — /. 21, C. de sacrosanct. 
sod . ; — /. 23, in f. sod-; — /. un. C. de contr. jud . ; — /. nit. C. de pact. pign. si df legs 
com. inpr. * ‘ * 

9 7, C. de hgib. So© the ordinance of Orleans, Art. 59, and that of ifMins, 

« V-. .. ■ v f. ' .? 

. H This is a consequence of the foregoing rules, and a natural effect of the anthoptjr 
and prudence of the lawgiver. J 
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£ 84U Two Ways by which Laws are repealed . — Arbitrary laws, 
Whetherihey are established by the authority of a lawgiver, or 
by custom, may be abolished or changed two ways ; either' by 
an express law, which repeals them, or makes some alteration; in 
them ; or by a long disuse, which changes or jaboliBhes them/ 

XVIII. 

25. Several Effects of Laws. — - The use and authority of all 
laws, whether natural or arbitrary, consists in commanding, for* 
bidding, permitting, and punishing/ 

XIX. 

26. Laws restrain whatever is done in Fraud of them. *— Laws 
restrain and punish, not only what is evidently contrary to the 
sense of their words, but likewise every thing that is directly or 
indirectly against their intent, although it seem to have nothing 
contrary fo the terms of the lsyw, and also every thing that is done 
in fraud of the law, and to elude it.* Thus, the laws which forbid 
the giving or bequeathing an^ thing to certain persons annul 
the donations or bequests made to other persons interposed, that 
they may transmit the bounty to those who are capable of re- 
ceiving it in their own names. 


XX. 

27. Laws annul or restrain what is done contrary to their 
Prohibition. — If a law forbids, either in general to all persons, 
or in particular to some sort of persons, certain contracts, or a 
certain commerce, or contains other prohibitions, of what kind 
soever; whatever shall be done contrary to these prohibitions, 
with all its consequences, ohall either be annulled or restrained} 
according to the quality of the prohibition and that of the con- 
travention ; and that even although the law make no men-: 
tionof the nullity, and that it leave the other penalties undeter- 
mined.’ 1 ■ 

r } il, hat. de/Ur. not. gent, et civ.; — 32, inf. D. «fc legib. 

* L. 7, D.de legib. 

* L. b, C. de legib.; — 1.39, D. eod.fi — l. 3&, eod. 

* L. 5, C. de legib. The law woultf be very imperfect, if it sbonlg not ant what 

isdonft contrary to its prohibitions, and if it should let the contravention of them go 
wnpijjnished. X7lp. t. T, $ 2-,— v. 1. 63, D. cte rit. nvp. ' . 
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■ 28. Laws are General , and not made for. One Case, or One 
Person. Laws are never made for one particular person* a^t,; 
limited to one single case; but they are made for the common. 
good , and prescribe, in general, what is most useful in the ordi- 
nary occurrences of human life.* 

XXII. 

JO, Sequel of the foregoing Rule . — Seeing the laws embrace, 
infgeneral, all the cases to which their intention may be applied, • 
they do not express in particular the several cases to which they 
ipay have relation. For this particular enumeration, as it is im- 
possible, so it would be to no purpose. But they comprehend 
in general all the cases to which their intention may serve as a 
rule.* 

• XXIII. 

30. Equity is the Universal Laio. - — If any case could happen 
that were not regulated l>y»some express and written law, it 
would have for a law the natural principles of equity, which is 
the universal law that extends td every thing.* 


SECTION II. 

I 

OP THE USE AND INTERPRETATION OP RULES. 

31. Reasons why it is necessary to interpret Laws. — By the 
use of rule^is meant here the manner of applying them to the 
questions that are to be decided ; and the application of the rules, 
does often require their interpretation,, 

It happens in two sorts of cases, that it is necessary to inter- 
pret the laws. One is, when we find in a law some obscurity, 
ambiguity, or other defect of expression ; for in this case it ,ia. 
necessary to interpret the law, in order to discover its true mean- 

J i 

* L. 1, D. de Uyib. ; — 7. 8, D. tod. ;-~l. 3 et seq. D. tod; — Novel. 39, cap, 1. Boo 
the following article. 

T L. 10, />. de ltgib.i — L 12, eod * ; — t. 27, tpd. ; — v. 1. 12, C. tod. ; — l. 3 2, D. ad 
hgtm AquiUam. % * 

M L* I, injint) D, de aqua et aqum plav. arc .;— L 7, D. de bon. dammot. l. 13, 
*§ deejpcus.iut. * • 
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ing. And this kind of interpretation is limited to the expression, 
that it may b# known what the law says. The other is, when it 
happen# that the sense of a law, hew clear soever it may appear 
in the words, would lead us to false consequences, and to decis* 
iohs that would be unjust, if the laws were indifferently applied: 
to every thing that is contained within the expression. For, in. - 
this case, the palpable injustice that would follow from this ap- 
parent sense obliges us tojdiseovcr by some kind of interpreta- 
tion, not what the law safjj ht, but what it means ; and to judge 
by its meaning how far it ought to be extended, and what are 
the bounds that ought to be set to its sense. And this kind of 
interpretation depends always on the temperament that soitte u 
other rule gives to the law, which we should be in danger of mis- 
applying, if we did not explain it. For it is this temperament 
that gives to the said law its use and its verity. But this mat- 
ter will be better understood by examples. And in order to 
make them the more useful for such as have least knowledge 
attd experience, we shall set down one example so clear, that 
it will convince every body, at first sight, that wo ought not 
always to take the law in the literal sense ; and we shall sub- 
join another, in which it will not be so very easy to discern this 
truth. 

3d. Examples. — There is no rhlc in law more evident and 
certain than this, that a depositary ought to restore the thing de- 
posited to the person who intrusted him with it, whenever he 
shall please to call for it; but if the owner of money* deposited 
lias lost the use of his reason when he calls for his mouey, every 
body must own that it would be a great injustice in the deposi- 
tary to give it him back. For who does not see, tjiat there is 
another rule which forbids the giving to a mad man a thing that 
may perish in his hands, cxr which he may make a bad use-of^ 
arid that to restore it to hitn would be to do him prejudice? 
Thus, it is by this second rule that we interpret and limit ) the 
sense of the other. 

-83. -This is another most certain rule, that the heir succeeds 
to the rights of the deceased ; but this rule would be ill applied 
to- the heir of a partner, who should pretend to succeed to the 
deceased in his quality of partner„for that does not descend to 
the heir. And this is founded upon^another raid, which requires 
that partners should choose . one another reciprocally : and by 
thii rule it would be unjust that {he heir of a partner should be 
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partner, unless he were approved oi by the other partners, and 
they likewise approved of by him. Thus, this second We 
obliges us*to interpret the sense of the other, and to restrain it. 
And we see in this second example, that it is not so easy in it 
as in the first to discover the principle upon which this interpre- 
tation is grounded, and which gives to each %£ these rules its 
just effect, by limiting the sense of the first 

34. It appears by these examples, and will appear likewise in 
all the others, where it is necessary to interpret "the sense of a 
law, that this interpretation, which gives to the law its just effect, 
is always founded upon some other rule, which requires another 
ftiitig than what appeared to be regulated by the sense of the 
law not rightly understood. 

35. The View of Equity is the First , Way to interpret the Laics. 

It follows from this remark, that, for the right understanding 

of a rule, it is not enough to apprehend the apparent sense of 
‘ the words, and to view it by itself ; but it is necessary likewise 
to consider if there are not other rules that limit it. « For. it is 
certain that, every rule having its proper justice, which cannot be 
contrary to that of any other rule, each rule hath its own justice 
within its proper bounds. And it is only the connection of all 
the rules together that constitutes their justice, and* limits their 
use. Or rather, it is natural equity, which, being the universal 
spirit of justice, makes all the rules, and assigns to every one its 
proper use. From whence we must infer, that it is the knowl- 
edge of this equity, and the gcnefiil view of this spirit of the 
laws, that is the first foundation of the use and particular inter- 
pretation of all rules. 

36. The Intention of the Lawgiver , in Arbitrary Laws, fixes the 
Temperament of Equity. — This principle of interpreting the 
laws by equity does not only respect the laws of nature, but 
reaches likewise to the arbitrary laws, they being aU of them 
founded upon the. laws of nature, as lias been observed in the 
eleventh chapter of the Treatise of Laws. But to this principle 
of equity we must add, in so far as concerns the interpretation of 
arbitrary laws, another principle, which is peculiar to them, and 
that is, the intention of the lawgiver, which determines how far 
the arbitrary laws regulate the use and interpretation of this 
equity. For, in this kind of laws, ^the temperament of equity is 
restrained to what is agreeable to the intention of the. lawgiver, 
and is not extended to whatever might have appeared to be equi- 
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table, before tbe arbitrary law was' enacted. Thus, for instance, 
it is" jttst and equitable, that he who has courteously Sent his 
money, Without taking a note for it, should be admitted toprove 
the loan, if he has other proofs than 1 a note which he omitted 
to take, and the debtor denies that he borrowed the moneys 
And the same equity requires also the same usage in the other 
kinds of covenants. But because it is for the public good, and 
agreeable to eqryty, not to leave room fot too great a facility of 
bringing false proofs, and because it is sufficient to advertise 
those wild lend,' or who make other agreements, to take a note 
in writing, the ordinance of Moulins, and that of 1667, which 
have forbid the proofs of covenants without writing, when tfiejfc- 
exceed the sum of one hundred livres, have by that regulation 
set just bounds to the liberty of receiving proofs of covenants. 
And if some proofs are received contrary to the letter of 'that 
ordinance, as in the ease of a necessary deposit, such as that 
which is made in the case of fire, it is because the intention of 
the ordinaftce doth not extent^ to this case, where it has been 
necessary to make the deposit, and Impossible to take a receipt 
in writing. 

37. Another Example. — Thus, for another instance of the 
effect, of the will of the lawgiver, in wliat relates to the interpre* 
tation of arbitrary laws by natural equity, the same equity re- 
quires, that a buyer should not take any advantage of the neces- 
sity of a seller, to purchase a thing at too low a price. And 
upon this principle, it would seem to be just to annul all sales 
in which the price falls short of the true value of the thing, either 
a third or fourth part, or even less, according to the circum- 
stances. But the inconveniences that would attend the making 
void all sales in which the parties should be found to sustain 
such damages, gave occasion to a law, which restrains the liber- 
ty of annulling sales on account of the lowness of the price to 
the sales of immovables, in which the damage sustained should 
exceed the half of the just value of the thing sold. And tbia 
law puts a stop to all other use and all other application of 

’ equity, as to any damage sustained in the price of any thing 
sold. * 

38. Several Views necessary for* the Interpretation of Laws. — 
In order to make a right use of this fundamental principle for 
the interpretation of laws, whiclj is equity, it is not enough to 
observe in each role what the light of reason finds to be equita- 
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ble in its expression, and in the extent which it ^eems to hq,Ve } 
but we nujst join to this a general view of urtiversal equity, that 
we may discern in the cases which are to be regulated; whether 
there are not other rules that demand a justice altogether differ- 
ent, to the end we may not pervert any ruledrom its true use, 
and that We may apply to the matters of fact, and to their cir- 
cumstances, the rules that agree to them. And if they are nat- 
ural laws, we are to reconcile them by the extept and limits of 
their truth ; or if they are arbitrary laws, we are to fix their 
equity by . tlie intention of the lawgiver. 

39. The reader must take heed that he do not confound these 
kinds of interpreting laws, which we have been just now speak- 
ing of, with those interpretations that are reserved to the sover- 
eigri, of which mention shall be made in the twelfth article of 
this section. And it will be easy to perceive the difference be- 
tween these two kinds^of interpretations, by the rules which 
shall be explained in this section. 

Art. 

40. The Spirit of Laws. — All rules, whether natural or arbi- 
trary, have their use, such as it is assigned to every pne of them 
by universal justice, which is the spirit of them all. Thus, the 
application of the laws is to be made, by discerning what it is 
that this spirit demands*; which in natural laws is equity ; and 
in arbitrary laws is the intention of the lawgiver. And it is in 
this discerning faculty that the science of the law does chiefly 
consist.* 


II. 

41. Natural Laws are misapplied, when Consequences are 
drawn from them contrary to Equity. — If it happens, that a 
natural rule being applied to some case which it seems to in- 
clude, there follows from such application a decision contrary to 
equity, we must from thence conclude, that the rule is not rightly 
applied, and that it is by some other rule that this case ought to 
be judged. Thus, for instance, the rule which directs that the 
person who has lent anything to another* for some use may 
take it back again whenever -he pleases, would produce a con- 

• Z. 90, />. de reg. jur — l. 4, § 4 ,.D. cfe to quod certo loco ; — l 18, Z). de legib. ; — 
7. 13, § 2, D* de ejeciis.*tutor.;—L 17, D . legib* ; — 7. 7, D, debon* damnat . ; -*•/.!, D . 
cfe just* et jtir. 
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sequence contrary to* equity, if the lender were allowed to take 
back the thing lent ‘during the time that the borrower is actu- 
ally employing it to the use for which he borrowed it, and from 
whence it cannot be taken without some damage to the borrower. 
For this rule ceasqp to take place in this case, because of another 
.tide, which requires that the lender should sufl'or the borrower to 
reap v the advantage of the favor he bestows on him, and that he 
ought not to turnjiis kindness into an injury.* 

III. 

42. Arbitrary Laws are misapplied , when Consequences are drqwn 
from them contrary to the Intention of the Lawgiver. — If an nrbi* 
trary law being applied to a case which it seems to include', there 
follows a consequence contrary to the intention of the lawgiver, 
the rule ought not to be extended to that case. Thus, for ex- 
ample, the ordinance of Moulins, which, annuls indifferently all 
substitutions for the want of publication, without specifying the 
persons with respect to whom tiiey are to be null, does not render 
them such with respect to the executor who is buYdcncd with the 
substitution; because the executoj was obliged by another rule to 
cause publication of it to be made, as being charged with the exe- 
cution of the dispositions of the testator; and he oughff not to 
reap any benefit by his own negligence, or his dishonesty.® 

IV. 

43. Of the Rigor of the Law. — We must not take for injus* 
tiees contrary to equity, or to the intention of the lawgiver, those 
decisions which seem tar have some hardship in them, which is 
called the rigor of the law, when it is evident that that rigor is 
essential to the law from which ib flows, and that no temperament 
can be applied to the said law without annulling it. Thus, for ex- 
ample, if a testator, having indited his testament, and having read 
it over in the presence of witnesses, takes the pen in his hand to 
sign it, and dies in the- very instant; or if after the testator has 
signed it, he forgets to get it signed by one of the witnesses ; 01 
if there is wanting to the testament any one of the formalities 

• 

b L. 183, D. de reg. jur. ; — l . 90, tod. 17, $ 3, D. de commod. Sec art 1 of sect 

3, of the Loan of Things to be restored in Specie. 9 • 

c L. 13, $ 2, D. de excus. tut . See the. ordinance of Moulinsj art. 57, and that of 
Henry A m the year 1553* art 4 ; — v. 1. 12, § 3, C. de cedf priv. 

ir 
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required by law or by custom ; this testament will be .absolutely 
null, whatgver certainty we may have of the*wilf of the testator, 
and however favorable the contents of his testament may be; be- 
cause these formalities are the only way which the law allows of 
for proving the will of a testator. Thus the rigjor which annuls all 
testaments, in which the formalities required by law are wanting,* 
is essential to those very laws ; and to mitigate t,hc rigor of them 
would be to annul then! quite/ 1 

V. 

44. The Mitigation of the Rigor of the Law. — If the hardship 
v>r rigor of a law be not a necessary consequence of the law, and 
inseparable from it, but the law may have its effect by an ‘in- 
terpretation which mitigates the said rigor, and by some tempera- 
ment, which equity, that is, the spirit of the law, requires ; we 
must in this case prefer^equity to the rigor which the letter of the 
law seems to demand, and follow rather the spirit and intendment 
of the law, than the strict and rigid way of interpreting it. e Thus, 
in the ease of a testator, who devises his estate in this manner, 
that if his wife, whom he leaves big with child, be brought to bed 
of a son, he shall have two thirds of his estate, an<J hi§ wife one 
third; and if the child in the mother’s womb happen to be a 
daughter, the mother and the daughter shall divide the estate 
equally between them ; if the mother happens to bring forth both 
a son and a daughter, the rigor of the law seems to exclude the 
mother, because she is not called to any part of the succession, in 
the case that has happened. However, the father having declared 
his will that the mother should have a share of his estate, whether 
she were brought to bed of a son or a daughter, and having given 
her the half of what he left to his son, and as much as he left to 
his daughter, it is equitable that the "will of the testator should be 
executed in the best manner it can ; and therefore the son ought 
to have the half of the estate, and the mother and daughter each 
of them a fourth part/ Thus, for another instance, if a father and 

11 12, $ 1, D. qui ft a ijuib. man. 

• 8, C. de judic. ; — Z. 18, D. delegib.; — /. 13, $ 2, D. do sreus. tut. ; — l- 2, l 3, 
in f. D. de aqua ft aqua pluv. arc.; — l. }1, D. de xnterrog . ; — 1. 1, § 1, D. ti is qui test, 
lib.; — 1. 192, \ 1, D. de reg. jur.; — Z. 56 ,eod.q — 1. 168, eod. 

f L. 13, D. de lib. tt post. Wo have altered the cose of this law, with respect to the 
daughter, because this law, which is part^of the old. law, did not give her her legitime, 
or chili’s part. * 
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a son die at the game time, as in a fight, so that it is not possible 
to know ■which of them survives the other; and if t|je widow, 
m'other to the son, claims against the heirs of the father that part 
of the father’s estate which would have fallen to the son if it were 
certain that he hadyautlived his father; the rigor of the law would, 
in this case, exclude the mother, because, the father and the son 
havipg died at the same time, and there being no evidence that 
the son was the longest liver, he cannot be* said to have succeeded 
as heir to his father. Arid so the estate of the father would go to 
his own heirs, and not to tlfe heirs of the son. But equity re- 
quires, that in this doubt it should be presumed, in favor of^the 
mother, that it was the father who died first. And this is likewise 
the natural order.* 


VI. 

45. When we ought to follow either Equity or the Rigor ofUhe 
Law. — It fallows from the foregoing rules, that we cannot lay it 
down as a general rule, either that the rigor of the law ought to be 
always followed, contrary to the temperament of equity, or that it 
ought always to yield to equity. ,But this rigor becomes an in- 
justice, in the? cases in which the law will admit of an equitable 
interpretation; and it is, on the contrary, a just rule, in the' cases 
where such an interpretation would destroy the law. h Thus, the 
word rigor of the law is taken either for a hardship that is unjust 
and odious, and no ways conformable to the spirit of the laws, or 
for a rule that is inflexible, but which has nevertheless its justice. 
A 14 I we must be careful never to confound the use of these two 
ideas ; but we ought to make a right discernment, and to apply 
either the just severity, or the temperament of equity, according 
to the preceding rules, and those which follow. 

VII. 

46. We are not at Liberty to follow indifferently either the Rigor 
of the Law , or Equity. — It is never free and indifferent for us to 
choose cither the rigor of the*law, or equity, so as to be at liberty 
in one and the same case to apply either the one or the other in- 

8 L* 9, f 1 , D. de reb. dub. It is to be remarked, as to this second instance, that it 
is to be understood only of 6 uch cstatos # as mothers have a right to •succeed to, pur- 
suant \ 0 jJic ordinance of • Charles IX., commonly called the Edict*of Mothers. 

• This article is a consequence of the foregoing rules. 
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differently, and without injustice. But in every Ijict we must de- 
termine oyrselves either to the one or to the other, according to 
the circumstances, and to what the spirit of the law requires. 
Thus, wc must judge according to the rigor of the law, if the law 
admits of no mitigntion; or according to the temperament of 
equity, if the law .will bear it. 1 

VIII. 

r 

47. The Rigor of the Law , when it is necessary to be followed, 
hath its Equity. — Although the rigor of the law seems to he dis- 
tinct from equity, ami to be even opposite to it, it is nevertheless 
(rue, that, in the eases in which this rigor ought to be followed, 
another view of equity makes it just. And as it never happens 
that what is equitable is contrary to justice, so likewise it never 
happens that what is just is contrary to equity. Thus, in the cx- 
airfplu of the fourth article, it is just to annul the testament in 
which the formalities required by law are wanting ; because an act 
of such consequence ought to be. accompanied with serious cir- 
cumstances, and snre proofs of its truth. And this justice hath its 
equity in the public good, and ip the interest which even testators 
themselves have, especially such as are sick, that that may not be 
easily taken for their will which it is not very certain that they 
have declared bo to be. 1 . 

IX. 

48. Interpretation of Obscurities and Ambiguities in a Law. — 
The obscurities, ambiguit ies, and other defects of expression which 
may render the sense of a law dubious, anti all the other difficul- 
ties of understanding aright and applying justly the laws, ought to 
be resolved by the sense that is most natural, that, has the greatest 
relation to the subject, that is most conformable to the intention of 
the lawgiver, and most agreeable to equity. And this is discov- 
ered by the several views of the nature of the law, of its motive, 
of the relation it has to other laws, of the exceptions.that may 
limit it, and by other reflections of this kind, which may discover 
the spirit and sense of the law."* 

* This article U also ft consequence of the preceding rales. 

* This article Is likewise a consequence of tljc foregoing rules. 

01 h. 19, l). dr Iryib . ; — l. 67, I), dr. rvjj. jt/r. : — I. T. in D. dc svjtprtt. — l. IS, 
£>. dr Uijib . ; — /. 17, rod. See art. I, 2, and 3. of this section, and those which follow. ' 
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X. 

49. A Law to be interpreted by its Motives , and the Tenor of it. 
-—■Pot understanding aright the sense of a law, we ought to con* * * § 
aider well all the words of it and its preamble, if there be any, that 
we may judge of jhe meaning of the law by its motives, and by 
the whole tenor of what it prescribes ; and not to limit its scusc to 
what may appear different from its intention, either in one part of 
the law taken separately, or by a defect fn the expression. .But. 
we must prefer to this foreign sense of a defective expression, that 
which appears otherwise to be evident by the spirit of the whole 
law. Thus, it is to transgress against the rules and. spirit, of 
laws, to make use, cither in giving of judgment or counsel, 

> any one part of a law taken separately from the rest, and wrest- 
ed to another sense than what it has when it is united to the 
whole.® 


50. IIow *an Omission in a Law may be supplied . — If there hap- 
pens to be omitted in a law any thing that is essential to it, or 
that is a necessary consequence of its disposition, and that tends 
to give to the law its entire efiect, according to its motive ; we 
may in this case supply what is wanting in the expression, and 
extend the disposition of the law to what is included within its 
intention, although not expressed in the words.* 

XII. 

51. In what Cases we must have Recourse to the Prince for the 
Interpretation of a Law . — If the words bf a law express clearly the 
sense and intention of the law, wc must hold to that. But if the 
true sense of the law cannot be sufficiently understood 'by the in- 
terpretations that may be iftadc of it, according to the rules that 
have been just now explained, or, the sense of the law being 
dear, there arise from it inconveniences to the public good; we 
must in this case have recourse to the prince, to learn of him his 
intention, as to what is liable to interpretation, explanation , or miti- 

* L. 24, D.deltgib.; — l. 6, § D. de verb. *ign.; — 1. 13, \ 2, D. de excut. tut. See the 

preceding articles. See, upon the word preamble, the 134th law, f 1 ,D.de verb: obi. 

• L. 13, D. de teetib. ; — l. ll, D. dc Jprcuer. verb.; — l. 17, C. de efcue. tut.; — l. 7, 

§ 2, D. de juried. See in. this section the 21st, 22d, and 23d articlei, which serve as ex- 
ampltatk* this. * 

11 * . 
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potion; whether it be for understanding the law, or mitigating its 
severity.* 

xm. - 

< 52 . Wo must follow the Law , although its Motive he unknown 
If, the true meaning of a law being well knowK, although we are 
ignorant of its motive, there seems to arise, from it some inconven* 
ience that cannot be avoided by a reasonable interpretation, wo 
must presume that the law has nevertheless its usefulness, and 'its 
equity, founded upon some view of the public good, which ought 
to make us prefer the sense and authority of the law to the reason* 
iSigs that may bo brought against it. For, otherwise, many laws 
very useful and well established would be overthrown, either by 
some other views of equity, or by subtilty of reasoning.* 1 

XIV. 

53. Laws which are favorably extended. — The laws which are 
in favor of that which the publi^ good, humanity, religion, the 
liberty of making contracts and testaments, and other such like 
motives render favorable, and those which are made in favor of 
any persons, are to be interpreted in us large an extent as the 
favor of these motives, joined with equity, is able to give them ; 
and they ought not to be interpreted strictly, nor applied in such 
a manner as to be' turned to the prejudice of those persons in 
whose favor they were made/ 

P L. 9, <7. de leg,; — U l. «*/. ; — l. ulL end. • — Xov. 143; — /. 11, D, cod. Thus 
the made remoustmuctw to Charles the Seventh, touching the declarations, 

interpretations, modifications, which were to he made to the ancient ordinances, upon 
which followed that of 1446. Thus the ordinance of Moutins, art. 1, and tlmt of 
1667, tit. 1, art* 3 and art. 7, enjoin the parliaments, and the other courts, to make 
their remonstrances to the king, touching what a^jjcarcd in the ordinances to lie con- 
trary to the advantage or conveuicney of the public, or to want interpretation, declara- 
tion, or mitigation. Sec the 33d article of the ordinance of Philip VI., in the year 1349, 
empowering the council, and the chatnlicr of acrompts, to make the declarations and 
interpretations that should to wanted on the said ordinance. l)e interpretations ca- 
non um ecdcsiasticorutn, si quid dubictatis emcrscrit. T. /. 6, C. de sacrosanct . eccl. De 
dubiatiUc, qaas in canonibus cmerscrit. P. L 6, C. itc sacrosanct, ecd * 

** L. 20, D, do Injib . ; — /. 21, cod, ; — l. 3, C, tie crim . sacril ; — L 51, § 2, D, ad l, 
A i* u ' 

' I.. 25, D. ite legib. ; — 1. 19, D. de tib?«t post t ; — L 43, D. de rdij/. et rnrnpt. fmenm ; 
t. 6, C. dr. Injib.; — l. 64, $ D- de apdit. < t den l See an example of the last part of 
this rule in the 'ninth article of the third section of the Contract •/ Sales and another 
in the third law, §5 , D. de cart, td The Vest needs no example. ^ , 



TIT. I. SEC * II.] RILES OF LAW IN GENERAL. 12^: 

, . ; XV. 

54. Laws which ane restrained. — The laws which restrain our 
natural liberty, such as those that forbid any thing that* is not in 
itself unlawful, or ■wfliich derogate in any other manner from the 
general law; the laws which inflict punishments for crimes and 
offences, or penalties in civil matters ; those which prescribe cer- 
tain formalities ; the laws which appear to have any hardship in 
them ; those which permit disinheriting, and others the like, are to 
be interpreted in such a manner as not to be applied, beyond what 
is clearly expressed in the law, to any consequences to which the 
laws do not extend. And, on the contrary, we ought to give to 
such laws all the temperament of equity and Immunity that tliSj* 
are capable of.* 

XVI. 

55. Laws which are not to he extended beyond what tlu ir Words 
expressly mention. — If any law or custom hnppena to lie estab- 
lished upon particular considerations, contrary to other rules, or to 
the general law, it ought not to be drawn to any consequence be- 
yond the cases which the words of the law mark expressly. Thus, 
the ordinance which forbids the receiving proof of contracts ex- 
ceeding the value of one hundred livres, and the proof of facts dif- 
ferent from what appears to have been agreed on, does not extend 
to facts of another nature, where a contract dAcs not come into 
question.* 


XVII. 

5G. The Grants of Princes are favorably interpreted. — The 
favors and grants of princes are to be favorably interpreted, and 
ought to have all the reasonable extent that the presumption of 
the liberality that is natural to prinees can give them ; provided 
that they are not extended in such a manner as to cause prejudice 
to other persons. 0 

• This is a consequence of the preceding rules. X- 42, D. de pan.;— I 195, f ult 
D. de rtg. jur. ; — L 11, Z>. de pun.; — v id. 1. 32, tod.; — l. 19, D. de lib. tt pott . ; - 
1. 10, § l, D.dereb dub.; — 1. 14, D. dt ltgib.; — l. 24, D. de pign. Although the ex- 
ample of this slave be qnoted in. this law 10, |.l, D. de reb. dub., upon the subject of 
testaments, yet ( lt may be also applied her^. 

* X. 141,Z>. deng.jw .; — f. 14, D. de legib.; — V. 1. 39, eod. i 

■ X. 3, D. de edntt.piineip.;—L 2, i 16* D. Jut quid in loco puti, fat ; — v. 1. 2, C. de 
bon. oadT* 
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XVIII. ... 

. 57 , Laws arc interpreted one by another. —• If the laws in which 
there is some doubt, or other difficulty, have any relationto other 
laws which may help to clear up their sense, /We must prefer to. ail 
other interpretations that which they ,may have from the other 
laws. Thus, when new laws have reference to old ones, or tp. 
ancient customs, or ancient laws to modern ones, they are inter- 
preted one by the other, according to their coipmon intention, in 
so far as the latter law's have not abrogated the former.* . 

XIX. 

•" ’58. Laws are interpreted by the Practice If the difficulties 

which may happen in the interpretation of a law, or custom, are. 
explained by an ancient usage, which has fixed the sense of the 
law, and which is confirmed by a constant series of uniform de- 
crees, we must stick to ( the sense declared by the constant practice, 
which is the best interpreter of laws/ 

i. 

x£. 

59. In what Cases the Customs of Neighbouring Places , and of the 
Chief Towns, serve as Rules to the other Places. — If any provinces 
or other places want certain rules for solving difficulties in matters 
that arc there in use, and the said difficulties are not regulated by 
the law of nature! or by any written law, but depend on custom 
and use, they ought in this ease to regulate themselves by the prin- 
ciples that follow from the customs of those very places. And if 
that does not determine the difficulty, they ought to follow what 
is regulated in such matters by the customs of the neighbouring * 
places, and especially by those of the principal towns . 1 

XXI.. 

60. Laws are extended to whatever is essential to their Intention. 
— All laws extend to every thing that is essential to their intention. 
Thus, the laws allowing males to marry at the age of fourteen 
years complete, and females at the age of twelve, it is a conse- 
quence of these laws, that those who marry can bind themselves, 
although minors, to the performance of the articles agreed oq in 
marriage, which relate to the* wife's portion, her jointure, the eom- 

w • ' 

* L. 26, D. deleft:;— •!. S3, cod. 1 L. 37, D. <?« Itgib. l. 38, eod. 

•Z.S S.D.delyib. -.'"I'-'* 
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munity of goods, and other matters of the like nature. Thus, 
judges being established to administer justice, their authority ex- 
tfefrde tb everything that is necessary for the exercise of their func- 
tfoitd ; such as the nght of inflicting penalties on those who con- 
travene the orders of justice ; and it Is the same thing as to all the 
dthdr consequences of their ministry.* . 

# XXI L 

61. The Laws which permit any Thing' are extended from 'More 
to Less. — In the laws which permit any thing, we draw the 
consequence from the greater to the lesser. Thus, those \yho 
have a right to give away their goods for nothing, have mucJ?*' 
more a right to sell them. And, in like manner, those who have a 
right to appoint executors by a testament, have with much greater 
reason a right to bequeathe particular legacies. 1 * 

XXIII. 

62. The Laics which forbid extend from the Lesser to the Greater. 

* — Inthe laws which forbid any thing, we draw the consequence 
from the lesser to the greater. Tghus, prodigals, who arc not al- 
lowed to have^hc management of their own estate, are with much 
greater reason rendered incapable of alienating if. Thus, those 
who are declared to be unworthy of sonje office, or some honor, 
are much more unworthy of a greater office, and of a moro con- 
siderable honor.® 


XXIV. 

I 

63. An Exception to the two preceding Rides. — This extension 
of laws from the lesser to the greater, and from the greater to the 
lesser, is limited to the things which are. of the same kind with 
those that are mentioned in the law, or which are such that its 
. motive, ought to be extended to them, as in the examples of the 
fOregbiWg articles. 11 But we must not draw the consequence either 
from ' the greater to the lesser, or from the lesser to the greater, 
when they are things of a different kind , or sucli as the spirit of 

i- ; ;■ ....... 

£. J; H i# / 2). de aqua & aqua pfuvia^arcmd. f — l. 7 , f 2, D* de juried*;— * 
k% tad . • . 

b L. 21, D. de rtg. jur. ; — /. 163, cod. ; — l. 26 ^cod. See the two (blowing articles. 
€ L . 4j. 2X de eenaiatUk ; — Z, 7, § ult D.*dc interd. et rely.; — l 5, D. de eerv. export 
See the Mowing article. ' * # 

d •£. 110, D. de reg.jur.; — Z. 1£5, eod . ; — Z. 4, D . de /undo dot. 
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the law is not applicable to.* Thus, the law w^nch permits per* 
flbns whq, have attained to the years of marriage, although minors, 
to bind themselves *by contracts of marriage, and to engage their 
estates for the performance of the covenants that are consequences 
of ' the marriage, would be wrongfully applied to other sorts of 
contracts, although of less importance. Thus, the liberty which 
an adult person has in his minority, to divide his whole estate by 
will, would not be rightly extended to the liberty of making over 
any jfart of it by a deed of gift that should take effect in his life- 
time. Thus, the power which belongs to a lord of a manor, who 
hi^ a royalty, or ample jurisdiction for the administration of justice 
within his own lordship, by a special grant of the sovereign, would 
be wrongfully applied to such as have grants only of an inferior 
jurisdiction, and in causes of lesser moment. Thus, it would be 
improper to extend the power of the highest judicial tribunal to a 
court of subordinate or uiferior jurisdiction. Thus, the laws which 
brand persons with infamy would not be rightly extended to the 
confiscation of goods, although he nor is much more valuable than 
any goods. 

txv. 

G4. Tacit Prohibitions. — If any law should put a stop to the 
Inquiry into any .abuse, by pardoning it for the time past, this 
would be in effect to forbid it for the time to come. f 

XXVI. 

G5. JIow Persons acquire Rights by the Effect of Laws. — When * 


• Thtts, in the ancient Roman law, the license which fathers hail to take away the lives 
of their children did not extend to the license of depriving them of their liberty, and 
making them slaves- Libertnti a majorihus taiftum itupensum cat, ut patribus, t|uibus 
jus vitae in liheros necisque. potestas ollm crat pcmiissa, lil>crtatem cripere non lice ret. 
fj. ult. V. depot?, jwtof. Thus, in the same Roman law, it was lawful for a man fo give ‘ 
to his concubine, but not to his wife* V /. 59, ft tot . tit. D. de donat. inter vir. et uxor. 
Thus, hy the same law, u husband was allowed to sell the lands which he gOt witk hls 
wife in marriage, if she consented to it; hat he could not mortgage them, not even with 
her consent. Lex Julia fundi dotalis Italiei nltenmionom prohibebat fieri a marito non 
Consentient© mulicre : hypotbccam autem, ncc si mutier consentiebat L: un. § 15, C A 
mi uap. act. 

f Cum lex iii pmteritum quid Indnlgct, in fgtumm vetat. L. 22, Z>. A The krtr 
would be very imperfect, if, when it forgives tfhat is past, it should not prohibit it forth*' 
time to come. Thus^ the edict of 1606, which put a stop to the inquiry after those who 
had taken Interest for money lent, and converted it Into rents, did not fa0 ft^6puhkl tha 
taking of all such interest for th© future. V. Nov. 154. ‘ ^ ^ - , j 
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a right comes to $ny pewon by the disposition of a law, this right 
is acquired by the effact ^"fche law, whether the person l^pows or 
does not know the law; and< likewise whether he knows or is ig- 
norant of the fact on which, depends the right which the law gives 
him. Thus, the creditor whose debtor happens to die acquires a 
right against the heir, or executor, although he knows nothing of 
the death of his debtor, and even although he is ignorant that the 
law binds the heirs, or executors, or administrators, for the payment 
of the debts of the persons to whom they succeed. Thus, the son 
is heir to his father, although he is ignorant of his right to succeed, 
and knows nothing of the death of his father. And it is a conse- 
quence of this rule, that the • rights of this nature, which personS*” 
acquire by the effect of the law, pass to their heirs, executors, or 
administrators, if they themselves happen to die before they have 
used or known their rights 

XXVII. 

6G. How One may renounce a* Right acquired by a Law. — It is 
free for persons that are capable of using their rights, to renounce 
what the laws have established in # t heir favor. Thus, one that is 
of age, and under no incapacity, such as madness, or interdiction, 
may renounce a succession which falls to him by law. Thus, per- 
sons who have privileges granted them, either by law or by par- 
ticular favor, are at liberty not to make use of them. 1 * But this 
liberty of renouncing one’s right does not extend to the cases in 
which third persons have an interest, nor to those where the rc- 

• 

6 L. nit. C. de hared, act, ; — § 3, inst. per quas pers. not), acq. ; — /. 18, C. de jur. deliUr. / 

— • v* l • 5* D. si jxirs hceretl. pet , ; — 30, § G, IJ . de acq, vcl oin. htcr, ; — d, l. $ 1, ct tit, de 
vettfr. in pass , mit ; — l, G, C % de intpub. ct al, $u1*st, ; — l. 5, />. si pars htcr, pet . ; — d, L 

1 j — l, 30 t $ 6, D, de acq, vcl om. h<cr. ; l . 3, § 10, D, de suts et kg. ; — v. 1. un. C. de 
hie qui ante ap.tab. Wo arc to understand this rule in tlio manner that it is expressed, 
if rights acquired by the disposition of a law, and not in general of wliat is acquired by 
rtber.ways, which the laws authorize j as when a legacy is acquired by the will of ft 
testator. .On this rule depends that other which is received in the customs of Franco, 
that death pats the living into possession ; which signifies, that the heirs of blood acquire, 
their right to the succession, although they bo ignorant of the death of him to whom 
they succeed ; because it is the law that calls them to the succession. But legatees, and 
executors of testaments, being called only l>y the will of the testator, and not by the law, 
tfcm r right is not the same ; .which difference shnll-be explained in its proper place, when 
w* come to treat of successions. V. I 1 , C# de his qui ante ap . tab . 

51, C. de episc. d der.; — L 29, C. ffe pact . ; — Z. 46, D. depart.* — v.l. 4, §4, 

P . $i,qwscaut . ; — /. de transact. ; — l, 13, Ik comm. prtetL See* the next article, and 

the seoosNUuticlc of the fourth section of the Vices of Covenants. 
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nouncing of one’s right would be contfpry to c equity, or good 
manners.,^)! prohibited by some law. * 

XXVIII. 

87. The Dispositions of particular Person £ cannot hinder the 
Effect of the Lauj . — The laws have their effect independently 
of the will of jrartieular persons. And no person' can hinder, 
either by contracts, or by testament, or otherwise, the laws from 
regulating what concerns such things. Thus, a testator cannot 
hinder, by any precaution whatever, the laws from having their 
effect against any disposition lie may make in his testament con- 
trary to law. Thus, contracts that are made against law have no 
manner of effect. 1 


XXIX. 

68. Discernment necessary for the Right Use of the Rules . — 
From all the rules which have been explained under this title, we 
may infer this as a last rule ; tlsat there is great danger of mis- 
applying the rules of law, if we have not a’ very ample knowledge 
of all the particular rules, and qf the several views that are neces- 
sary for interpreting and applying them aright. 1 • 


TITLE II. 


* 

OF PERSONS. 

69. In t chat Manner the Civil Law distinguishes Persons.-^— 
Although the Roman laws own a sort of equality which the low 

1 £..38, D. depart.; — l. 20 , D. de religions ;—l. 45, § 1 , D. de reg. jur.;—l. 15, § 1, 
D. ad leg. Fate. ; — l. 5, C. de legib . The first Novel, chap. 2, towards the dose, permits 
testators to deprive their executors of the Fnlcidian portion; hut this very permission 
implies that, without it, snch a disposition wonlddiave been of no force, as being contrary 
to the law, which requires that the executor should have at. least the Falcidian portion, 
which is the fourth part of the estate. We mast not give to the rale explained in this 
article an extent which may have any thing Is it contrary to the preceding article. 

1 Omnia definitio in jnre civiii periculosa eat. Parnm cst enim, at non snbverti posset. 
laOiyD.deng.jar. Thus, wo oug&t to takp rare never to apply a rule beyond its just 
extent, nor <b matte fs to which it ham no manner of rcla^on Thus, we ought to ho 
apprised of the exceptions which limit fhe,rnles. Thus, we ought either to faep to the 
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of nature establishes among all men,* yet they distinguish per- 
sona by certain qualities, which have a particular relatidh to the 
matters of the civil law, and which make that which is called the 
state of persons. These are the qualities which are treated of in 
the Roman law, wider the title De Statu Hominum. But we do 
noUfind either in this title, or in any other, what it is that prop* 
, crly makes the state of persons. We see only that there are dif- 
ferent qualities, such as those of being a freeman, and a slave, a 
father, and a son ; and other qualities, which are said to make the 
state of persons. But we do not there find any thing that '.points 
out to us wlia** common to all these qualities, which might Uel|>. 
us to conceive .. ^ust and precise idea of the character necettstujMfi 
a quality, so as to be able to say that it concerns, or doth not dis- 
cern, the state of a person. ’ 0 '- 

70. Tk7m/ is ti jfjj& Statc of Persons. — It is this that has engaged 
us to consider, iH*hll these qualities, what it is they have in com- 
mon anting them, and what, it is that distinguishes them from 
the other qualities, which haver not the same effect. And it ap- 
pears that the distinction of these qualities which make up the state 
of persons, from those which ha*e no manner of relation to it, is 
a natural consequence of the order of society, nnd of the order of 
the matters treated of in the Roman laws. For as we have seen, 
in the plan of these matters, that tin* Ionian Jaws have for their 
object engagements and successions ; we shall likewise see that 
the qualities which these laws consider, in order to distinguish the 
state of persons, have also a particular relation to engagements 
and successions; ami that they have all of them this in common, 
that they render persons capable, or incapable, of all maimer of 
engagements, or of some only, or of successions. Thus, as to en- 
gagements, persons that are of full age are capable of all engage- 
ments, voluntary and others, of contracts, guardianships, and pub- 
lic employments ; and minors are incapable of several sorts of 
engagements, and particularly of those which do not turn to their 
advantage. Thus, for successions, children lawfully begotten are 
capable of inheriting, and bastards are incapable of it; and ; it 
will appear in all the other qualities that, make up the state of 

persons, that they give some capacity, or incapacity. So that it 

* • 

• • 

letter of the law, or interpret it accordingtto the rales explained under this tide, and to 
obsenguhe other remarks that have been mad! in it 
* Quod ad jus natuifcle attinet, omnes homines equates sunt L. 32, D. de ng jut. 
VOL. I. 1 S 
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may be said, that tlie state of persons consists in tins capacity, or 
incapacity^ which it is easy to discern by these* qualities ; for they 
are of such a nature, that .every one of them is,, as it were, in a 
parallel line to another that is its opposite ; and there is always 
one of the two opposites to be met with in every person. Thus 
there is nobody bu$ who is a major or a minor ; legitimate, or il- 
legitimate. And it is the same thing with respect to all the other 
qualities, as will appear in the sequel of this title fc 

71. Two Sorts of Qualities which make the State of Persons.— 
The distinctions made among persons by the qualities which regu- 
late their state are of two sorts. The first is of such as are natu- 
ftf^ancl regulated by the qualities which nature itself marks, and 
distinguishes in every person. Thus, it is nature that distin- 
guishes the two sexes and those who are called hermaphrodites. 
The second sort is of such distinctions as are established by hu- 
man laws. Thus, slavery is a state that is not natural, b but which 
men have established. And, according to the different distinctions 
of these two kinds, every person lliis his state regulated by the. 
order of nature, and that of the law. 

72. A Remark on the State of Persons, with Respect to the Ro- 
man Law , and our Practice. — The reader must observe that we 
have inserted in this title some distinctions of persons, that are 
not mentioned in the Roman law, among those which make up 
the state of persons.* For example, it is said in the Roman law, 
that madness does not change the state of the person c ; and we 
see likewise there, that in the title of the State of Persons , no 
mention is made of majority and minority. But, nevertheless, 
madness and minority arc ’qualities that belong to the state , of 
persons, even according to the principles of the Roman law it- 
self. For in the first book of the Institutes, where distinctions 
are made between freemen and slaves,* between fathers and sons, 
minors are there likewise considered, 11 as also those who are in a 
state of madness." And in effect, these persons are under an in- 
capacity, which makes it necessary for them to be placed under 
the guardianship of a tutor, or curatyr. Thus, that rule among 
the Romans, that raadnegs docs not change the state of the. per- 
son, signifies that it does not change the state which is inade.up 

« 

■ Servitua est donstitutio juris gentiiim, qua quis dominio olieno contra naturam sub* 
iicitur* 4, § 1, D. stat. hom. • 

* L.20,D.de*tat. horn. * jhx.dk iiif. ♦ § 
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by the other qualities, and that it does not hinder, fear example, a 
madman from being a freeman and a father. And, ig*iine, ac- 
cording to the usage amon^ us, if it were made a question, with 
respect to our practice, whether a person were mad or not, we, 
should call that question a case relating to the state of the per- 
son ; as we give this name to all the lawsuits 4 in which the chief 
matter in debate is concerning the state of persons. 


SECTION I. 

OF THE STATE OF PERSONS BY NATURE. 

73. Distinctions of Persons by Nature. — The distinctions which 
make the state of persons by nature arc founded upon the sex, 
the birth, and tlie age of every person ; ■including under the dis- 
tinctions njade by the birth those which depend on certain de- 
fects and imperfections in the conformation of the parts of the 
body, which some persons have from t heir birth ; such as that of 
both sexes in hermaphrodites, Ihg incapacity of begetting children, 
and some others. And although some of these defects may hap- 
pen by accident, after the birth, yet, in what manner soever we 
consider them, the distinctions which tjiese defects make of per- 
sons do still belong to the order of distinctions made by nature, 
and they have their place in this section. 

> 

Art. I. t 

74. Distinction of Persons by the. Se‘e. — The sex, which distin- 
guishes the man from the woman, makes this difference between 
them, with respect to their state, that, men are capable of all man- 
ner of engagements and functions, unless it happen that any one 
is excluded from them by particular obstacles; and women arc in- 
capable, upon the bare account of their sex, of several sorts of 
engagements ahd functions. Thus, women cannot exercise*the 
officc bf a magistrate, nor be. witnesses to a testament, nor plead' at 
the bar, nor be guardians, except to their own children. And this 
makes their condition in many things less advantageous and like- 
wise in others less burdensome, than that of men> 

■ r«mins tb omnibus officii* civilibus vel public!* remote sunt, tt Idco nee jo- 
dices esse possnnt, nee magistratum gerere, ncc postulate, nee pro aKo Intervenire, nec 
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: 75. Distinctions bp Birth , and of the Paternal • Authority. 
puts children tinder the power of those of whoin tiiey die. horn. 

procurators existere. L. 2, D. de reg. jur . Mulier testimonium diccce in testamento 
aon potent- L. 20, § fi, D. qui text, facere pass. FoeiAinae tn tores dari riori possunt, 
quia oil menus musculorum cst, nisi a principc flltorum tntclblh spSUtlitor po^tulcot. 

£. h I t. D. de tut. In multi* juris nostri articulisdoterior rot conditio foeminarum, qn«m 

m fiscal oru m. L. 9, D. de slat. horn. 

By the ancient Roman law, in the law of the Twelve Taffies, women were under 
perpetual guardianship, which was afterwards abolished. V. in fragm. 12 toft., fif. 18, 
§ 6; — l//p., tit. 1 1, § 18. .And by the same law, women did not inherit, not even to their 
owti children, nor their children to them; which was likewise abrogated. ln$t. de 
Tert. And by the decree of the senate called the Velleian Decree , women 
, could not be sureties for other persons. Tit. D. et Cod. ad Senat. Veil . Which has 
been abolished in the greatest part of the provinces of this kingdom, by the 'edict of 
the month of August, 1606, which has forbidden the usage of expressing in the obli- 
gations of women their renouncing the Velleian privilege, and which has declared 
their obligations to be valid, without the said renunciation. 

By our custom married woiru^i arc under the power of their husbands. Arid this 
is agreeable both to the natural and divine law. “ Thy desire shall be to thy husband, 
and he shall rule over 11100.” Gen. iii. 16. “Wives, submit yourselves \tn to your own 
husbands, as unto the Lord. For the husband fs the head of the wife.” Eph. v. 22, 23; 
— 1 Cor. xi. 3 ; — 1 Pet. iii. 1 . It is because of this power that the husband hath, over 
Jus wife, that, by our custom, she cannot^bind herself without the authority of her 
husband, except in certain eases. Thus, a wife who is a public merchant, and drives 
a trade separate from that of her husband, may oblige herself without his express 
authority. Tor it is with the consent of the liushnnd that she carries oh that trade. 
Thus, in so mo provinces in Fnincg, wives may oblige themselves without the authority 
of their husbands os to file goods which they have, besides those which are part of 
their marriage portion. See the fourth section of the title of Dowries. 

It is likewise because of this power which the husband has over the wifb, that ltj 
6omo provinces married women cannot oblige themselves in any respect, not even 
with the consent and authority of the husband, for fear lest he should use his authority 
to force his wife to part with all her dower, or at least with some share of it. 

The husband had not. this authority over his wife by the Roman law, wheto the 
wife remained still in the power of her father, unless he emancipated her when hie gave 
her in marriage. L. 5, CW. decond. insert, tam leg. qmrn fid.; — /. 7, Cod. de nupt. ; — 
/. 1, Cod de bon. quee lib. ; — 1 . 1, § 1, D. de agn. lilt.; — l. 1, § u!t. D* de lib. exhib. Arid 
instead of this power of the husband over the wife, atid the effects which we givej^ 
the Roman law enjoined only a dutiful respect, and such services ns are inseparable 
• from this duty. Cujus ipatrimonio conscnsit, in officio mariti esse dehet. L. 48, t). 
de op. lib . Reccpta reverentia qua) mantis exhibenda est. L. 14, in Jin. D.sd.itiiir. 
For wc must not consider as a usage of the Roman law, which is to be appUe^ to 
’purs, that ancient way of celebrating marriage among the Romans, which by; their 
.ancient law placed the wife under the power of the husband, in the sairie bnanrieip T|is 
children are in the power of the father, and which made tier even succeed ris heiiess.to 
.her, husband. V . tit. 22, Dip. 4 14, et tit. 9 . 5 ut as to our custom, which, make the 
consent of the husband necessary to validate fbe obligation of his wife, in the pieces 
and in dip cases where, she can be bound, iu was not the same in the'. Roman l^w. 
For, on the contrary, wc see in the sixth lhV, Cod. de revoc. doncU. y tbatmihe ca«p of a 
deed of gift made by a wife to her son, in the absence of her husband, she, being da- 
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And the natural effects of this power are settled by nature, and 
the divine law, which mark out the duties of children to their 
parents. 1 * .But there are some effects which the civil law gives to 
the power of parents over their lawful children. And these effects 
make a particular character of the paternal power , 0 which const!* 
tutes the state of sons that are subject to the father’s author* 
ity; the distinction of which shall be explained in the second 

section. 


III. 

76. Lawful Issue, and Bastards. — Children lawfully begotten 
are those who are bom of a marriage lawfully contracted. 4 Aa«i 
bastards are such as axe bom out of lawful wedlock. 0 

IV. 

77. Stillborn Children. — Children that are bom dead are consid- 
ered as if they had never been born, or conceived/ 

a 

siroug afterwards to revoke the donation, alleged that it was done in her husband's 
absence ; but it is there said, that the husband's absence did not hinder the effect of 
the donation, and that the wife had powdlr to dispose of her own estate without the 
husband’s consent. Desinc postularc, ut donatio, quam perfeccros, rcvocetur prcctcxtu 
mariti efc liberorum absentia*, cum hujus firmitas ipsorum praesentia non indigent. 

z>.z. 

We shall not here enlarge any further on the pcfwer and* authority of tho husband, 
cither by the Roman law or by our custom, lint we have been obliged to make 
these remarks on the differences between our custom and the Homan Law, .with, re- 
spect to the state of woman ; because they are the foundation of the rules which we 
observe for the capacity or incapacity of women, as to engagements. 

Exod . xx* 12 *, — Ecdus. vii. 28 ; iii. 7. 

c Inst, depatr. potest; — l. 3, D, de his qui sui vel al. jur. sunt ; — § 2, Inst, depatr . potest. 

d 6, D. de his qui sui v d al . jur . sunt . 

• L. , 23, -P. de stat. liom. ; — Dcut. xxiii. 2. Marriage being tho only lawful way ap- 
pointed for the propagation of mankind, it is but just to distinguish the condition of 
bastards from that of children lawfully begotten. And it is because of this distinction, 
that the laws declare bastards incapable of succeeding to persons who die intestate ; and 
as they cannot inherit to any person, they being reckoned to be of no family, so nobody 
succeeds to them, but their own lawful issue ; as shall he explained in its proper place. 
See the Ordinance of Charles VI. of 1386. < ' 

, * ts. \ 49, D. de verb. sign. ; — l. 2, .Cod. de post, hered . inst. Stillborn children are to 

touch considered tp be in the same condition os if they had never been conceived, that 
tl;e inhei^tances which fell to them while they were alive in their mothers womb go to 
the persona to whom they would have belonged, if these children had never been Coti- 
ceiyed And they do not transmit speh inheritances to their heirs, because the right 
which they had to them was only an expectation, which implied a condition that they 
should ooige aliyc into the world, to be Capable of them. See hcreCftcr/art 6. 

1 • - ' J team ' ' 
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It&^Abotfm Children.— Abortive children are such as byanun- 
timely birth are born either dead, or incapable of living.* 

VI. 

■:,i a 

79 * Children Unborn . — Children who are still *in their mother’s 
wotnb have not their state determined ; neither ought it to be, but 
by the birth. And till they arc born they cannot be reckoned in 
the number of children ; not even for the benefit of their fathers, 
in order to procure to them tin; rights and advantages which accrue 
to parents by the number of their children. 11 But the hopes that 
thfiy will be born alive make them to be considered, in whatever 
concerns themselves, as if they were already born. Thus, the in- 
heritances which fell to them before their birth, and which belong 
to, them, are kept for them ; and curators are assigned to them, to 
take care of these inheritances for their behoof. 1 Thus, the mother 
who procures her own abortion is punished as a murderer. 1 

ft 

VII. ‘ 

4 80. Posthumous Children. — Posthumous children are those that 
are born after the death of their father, and who by this birth are 
distinguished from those who are born during the father’s lifetime, 
in that posthumous children are never under the power of their 

8 The stele of abortive children may bo considered under two views. One is to know 
if, when tliey are lawfully begotten, and born alive, they arc capable of inheriting, and 
troiupnitting an inheritance to their heirs, which shall be explained in its place. Thci 
other is to know how long a woman must l>e pregnant, before the child comes to that 
maturity as that it may lie able to live* ; and this serves to determine, whether children 
who live, although horn before the ordinary time, reckoning from the day of the marriage, 
ought to be reputed lawfully begotten, or not. tVo reckon those to be lawfully begotten, 
who live, although they bo born in the beginning of the seventh month after the marriage* 
Be co qut centesimo octogcsimo secundo die natus est, Hippocrates scripsit, et divns Pius 
Pontiftcibus nescripsit, justo tempore videri n&tum. L. 3, § tilt. D. de unit et topit. hettd. 
Septnno inonsa noeci porfectum pactum jam recep turn est, propter anetoritatem docti#- 
simi viri Hippocratis ; et idoo crcdcndum est, cum, qui ex justis nuptiis septimo mense 
natus est, justum filium esse. L . 12, D . de slat. ham. 

h Z,. 1, n. * intptet. vent. ; — 1. 9, inf. D. ad ifg. Fate . ; —l. 2, D. da infer.;!- 

#. 7, D . de stat. horn . ; — /. 2, § 6, D . de excus. ; — v. /. 26, 2X de slot. ham. 

‘ devmL mptm. mit . ; — /. 8, 2>. <fc« irat./ur. at a l.;—U 2 Q r D.d«m. et eulr. 

(m abhitq. : v 

1 A *9, D. da pan. What is said in this article, in relation to successions, irtdb. 
understood ender <?ondition that the children come to be bora alive. See the fonrth 
'Mrtfals of this section. §o that this state render# their capacity or ineaMtekr ofinhterit- * 
ingtthCemin,till they are bora. • ■ . ... . 
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father, and are iujt of the number 6f sons subject to the fathers 
authority; of whom mention will be made in the fifth article Of 
the second section** 1 

vm. 

81. Children born after their Mother 3 s Death. — Children that 
are born after the death of their mothers, and who are taken out 
of the mother’s womb after she is dead, are of the same condition 
with other children. 0 

/' , .. . IX. 

82. Hermaphrodites. — Hermaphrodites are those who have the - 
marks of both sexes; and they arc reputed to be of that sex ill* 
which nature most prevails in them. 0 

I; X. 

83. Eunuchs. Eunuchs are those whom a defect of conforma* 
tion of their fnembers, whether it proceed from their birth, or any 
other cause, renders incapable of begetting children.* 1 

XI.* 

84. Madmen. — Madmen are those who are deprived of the use 
of reason, after they have attained the age in which they ought to 
have it; whether it be that this defect is natural to them from 
their birth, or has happened by some accident. And seeing this 
condition renders them incapable of all manner of engagements, 
and of the management of their estate, they are put under the 
tuition of a guardian. 1 * 

XII. 

85. ‘Persons that are Deaf and Dumb , and others laboring voider 
the like Infirmities. — Persons that are both deaf and dumb, or 
those who by other infirmities are rendered incapable of managing- 

“ X. 3, § 1, IX.de inj, rapt. ^ 

" L. 12, T>. de lib. et post.; — l. 6, D. deinoff. test. t 

° J* 10, D-de eat. hem. ; —l. 15, § l,D.de testib. ; — v. 1. 6, inf.D.de lib. efpost. 

P § 9, Inst, de adopt.; — 1. 128, D. de verb, sign.;— Deut. xxiii. 1. It appears bylines 
text%.who aro those that aae to be reckoned-in the number of etutnehs, and. why U> it that 
flicy.ue incapable of marriage. * . 

9 L-AO.IXde jvr.; — Lb, eod . ; — § 8 , Inst, decarat.; — l. 8 ^ et L 7 , D.de curat, 
far. Set; the first article of -the first section of Guardians, and. th» thirteen th article of 
fins |ection. 
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fkcit 8c0 %ur $i are in such a condition that guardiqns axe appointed 
tortbem, as well as to madmen, to take care, of their affairs, and of 
$heix persons, as occasion requires.* •• 

XIII. 

,86. Soto Madness, or Imbecility, does not change the State of Per - 
sons . — Those who labor under madness, or under any of the other 
infirmities above mentioned, do not lose the state which their other 
qualities give them. And they retain their dignities, their privi- 
leges, the capacity of inheriting, their right to their estates, and 
likewise such effects of the paternal power as are consistent with 
that condition.* 


XIV. 

87. Monsters. — Monsters, who have not human shape, are not 
reputed in the number^of persons, and are not reckoned as chil- 
dren to their parents. 1 But such as have what is essential to, 
human shape, and have only soipe excess, or some ‘defect, in thdj 
conformation of their members, are ranked with the other chil- 
dren. 11 

XV. 

88. A Case in which Monsters are reckoned among the other 
Children.' — Althdugh monsters who have not human shape are 
not placed in the number of persons, and are not considered as 
children, yet they are reckoned as such, when it is for the behoof 
of -the parents, and are allowed to fill up the number of chil- 
dren, to entitle their parents to any privilege or exemption which 
belongs to fathers or mothers having a certain number of chil- 
dren.* 

XVL 

- . ►-.If 

89 . Distinction made by Age . — Age distinguishes among persona 
those who have not reason or experience enough to govern jfcherp- 
selves, from those to whom age has given such a maturity of-rea- 

* § 4 , Imt.de curat.; — l. 2, D. de enrat. Jitr. ; — 1. 19, in/., 1. 20, /. 21, D.de reb.ditd. . 

Jud.pOSS. - V/ < ; 

v * X. SO, D. de slat. /tom. ; — t. 8, 2X de his qui out vd al.jur . sunt. 

1 L. 14, D . de stat . hom. • * 

•• ■ Z>. I 14. # v ^5 

* L. 135, D. de verb, signif. Wo msfy add «s another reason of this rule* tfytt these 

monsters are more chargeable to tho parents than their other children. # 
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lb’4', 1 ks*td; enable 'them to be masters of their own conducts Brit 
i&c&tise nattire dries not mark in every fine the time of thismatu* 
rity, the civil law has regulated the times in which persons ; are 
judged capable both of marriage and other engagements. And 
we shall see, in the # following section, the distinctions which the 
law Ms made of minors and of majors; of thpse who have at* 
taitted to'the years of maturity, and those who have not.* 


SECTION II. 

OP THE STATE OF TEIISONS BY THE CIVIL LAW. 

90. Distinction of Persons by the Civil Late. — The distinctions 
which the civil law makes of the state of persons are those that 

' hie established by arbitrary laws ; whether it be that these dis* 
tirictions have no foundation is nature, as that of freeVnen and 
slaves J or that some natural qualities have given rise to the said 
distinctions, such as majority and piinority of age. 

91. The Principal Distinctions of Persons in the Roman Law. 
The Roman law considered chiefly three things in every person ; 
that' is, liberty, country, and family ; and under these three Views 
it made three distinctions of persons. The first, of freemen and 
slaves ; the second, of citizens of Rome, and strangers, or of such 
as had lost the right of citizen by a civil death; and the third, of 
fathers ‘of a family, arid of sons subject to the father’s authority.* 
These last two distinctions are in use wfth us, although the rules 
i we observe in them are different from those of the Roman law. 
And as to the state of slavery, although there are no slaves in 
France, yet it is necessary to know the nature of that state. For 
this reason, we shall set down under this title these three distinc- 

'"tfOfi^’fc^ether with the others which we have in common 'With 
the Roman law. 

92V ; Sohie ' Distinctions in Use with us. — The Nobility. — We 
hay<? }n France a. distinction of persons, which is not in the ,Ro* 
man law, or which is very different from any thing that is to fie 

found there. And since for this reason it is not to be set down iri 

• ■.■■ ■ ■■ 

7 L . 1 , D. de min. • 

«th fttid ^th utricles of the 2d section. ' 

* JP. 1. 7 , § ull. Dyde Scnator. ; 
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the articles of this section, and yet it being considered as belong- 
ing tothe state of persons, this distinction, shall be explained Mete 
in n few words. It is that which nobility makes between gentle i-- 
men, and" those who are not, whom the . French call Rotvrxers. 
Nobility gives to those who are of that order divers privileges and 
exemptions, and ^ capacity of holding certain offices and benefices 
appropriated to gentlemen, and of which those who are not of 
noble extraction are incapable. Nobility make^ likewise in some 
customs a difference as to successions. This nobility is acquired 
either by birth, which ennobles all the children of those who are 
noble ; or by certain offices, which ennoble the descendants of 
those who have enjoyed them; b or lastly, by letters of nobility, 
which are obtained from the king, as a recompense for some sig- 
nal services. 

93. Burgesses .— We distinguish in France between the inhab- 

itants of towns, who jiave certain rights, exemptions, and privi- 
leges annexed to the right of citizenship of those towns, with a 
capacity of bearing offices in them,; and the people who live in tire 
country, and in little villages, who have not the same privileges 
nor the same rights. , : , 

94. Vassal , Subjection to the Court of a Lord of a Manor or 
Perpetual Lessee. — To these distinctions we must add those; 
which are made by some customs, of persons of a servile condi- 
tion, which distinguishes them from those who are of a free con- 
dition, in that they are bound by the said customs to some person- 
al servitudes, which relate to marriages, testaments, and success 
sions. But these servitudes being differently regulated. iby the 
said customs, and being Unknown in the other provinces, it is not 
necessary to say any more of them here, and it is enough that We 
have made this bare remark. To which we must add, that this 
distinction of these persons of servile .condition is-not foundedon 
any personal qualities, but barely upon the domicile of the said 
persons, and the quality of their estates, which arc subjectito 
these servile conditions; in the same manner as the qualities 
of vassal, subjection to the courts, of a lord of a manor, a per- 
petual lessee, who is styled in the Roman law Emphyteuta, are 
act, properly speaking, personal qualities, but consequences either 
of one’s domicile, or of . the* nature of the lauds which he^ poc- 
bewes.. 


b V. 1. 7, 5 D. de Senator 
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Dtstitsctunuof Persona in Britain. -— Nobility. — . Copmonersi 
-“ It may not be improper to add one word here touching the die* 
tinction of persons in Great Britain. The nobility, strictly taken, 
is what makes tip the peerage of Great Britain, and consists of 
lords spiritual and temporal, who have a scat and vote in pallia* 
mentj' and are divided into five ranks, or degree^, viz. duke, mar* 
quia, early viscount, and baron. All. who are not peers of the 
kingdom come uujjler the general name of commoners, who may 
be distinguished into two classes. The first takes in all the gen* 
tty, of what denomination soever they be ; whether baronets, 
knights, esquires, or gentlemen. Baronets and knights arc made 
by ‘creation. The honor of baronet is hereditary, and descends to 
the male issue. That of a knight-batchelor is only personal, and 
dies with the person on whom the said honor is conferred. The 
titles of esquire and gentleman are acquired either by birth, by 
profession, or by certain offices, which enjioble those who have 
served in them, and their descendants. Under the other class may 
he comprehended the yeomanry, or freeholders, who have lands 
and 'tenements of their own, to the value of at least forty shil* 
lings a year, all citizens, tradesmen and day-laborers. 

96.Persons % of a Servile Condition. — To these distinctions we 
must add another, which is mentioned in our books of the com- 
mon law, and that is of persons of a servile condition, who are 
called villains, from the Latin word villa, a country farm, where 
they were appointed to do service. Of these bondmen, or villainB, 
there wore two sorts in England, one termed a villain in gross, 
who was immediately bound to' the person of his lord and his 
heirs ; the other was a villain belonging to a manor, who in the 
'Roman law is called glebce adscriptitius, being bound to his lord 
as a member belonging and annexed to a manor, whereof the lord 
was owner. There are not, properly speaking, any villains now 
in 1 England; and therefore it is not necessary to say any more 
concerning the state of villainage, it being enough barely to have 
mentioned it* 

: Art. L 

* Slaves. -*- A slave is one who is in the power of a master, 
and who belongs to him in such a manner, that the master may 
sell him, dispose of his person, fiis industry, and his labor.; and 

• 

t This and the preceding paragraph were added by the translator- 
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whocaa do nothing, have nothing, or-’; acquire any thing^^mt 
whatmustbeiongtohis master.* 

* II. 

88. Freemen. — Freemen are all those who^ire not slaves, and 
whd'have preserved their natural liberty ; < which consists in ft'rlght 
to do whatever we please, except in so far as we are restrained 
Jtty* law, pr hindered by some outward violence. \ 

hi. ... 

99. Causes of Slavery. — Men become slaves by captivity in 

time of war, among nations where it is the custom that the con- 
queror, by saving the life of the person conquered, becomes his 
master, and makes him his slave. And it is a consequence '’of 
the slavery of women, that their children are slaves by their 
birth.® . 

■: ’ ", IX- ... 

100. Mcmimiscd Persons. — Manumised persons are those who, 
having been slaves, ore made frfe. d 

V. 

101. Who are Fathers, of a Family , and who Sons of a Family. 
— - The sons and daughters of a family are persons who are sub- 
ject to the father’s authority; and the fathers or mothers of a 
family, whom we call likewise heads of a family, are the persons 
who' are not subject to the father’s authority ;® whether they haVe 
children of their own, or*not, and whether they have been freed 
from the father’s authority by emancipation, f or by the natpral*;or 
civil death of the father. 11 And however young these persons 

c ... 

* L. 4,* § I, D. tfc stat. § 2, Inst. de jut*: pen. y — § Inst, per tpbets pert, cutque 

OCq. ; —7.1, § 1, D.de his qui sui vel at. jur. sunt. . ^ 

* £. 4, D. de stat. hom. ; — § 1, Inst. de jur. pers. ' U 

* L. 5, § 1, D. de stat . Itom . ; — § 4, Inst, de jur. pers. If one who vrhspustt^kky 
yeatt of age suffered himself to be sold, that he. might have the price of hislihef^he 
becaipe a slave by the Roman law, although that law did not allow him at tKtft'ag*' to 
Itftve the power of selling his estate. Jure civil!, si quis sc major vigititi annis, tM preli- 
^ l^rtl^pnndum, venire passns est (s^tvus sit). L . 5, § 1, D. de stat. KmP f ’ : 

' K d, D. de stat. hom . ; — Inst, de tibert . ■ ■ * 

* 2. 4, £>. d& his qiri sui vd at. jur. Surtt. 

’ * § 6, Inst. quib. mod* jus pair, pot . solv 4 1 

- * Inst. sod. • ■; ^v-. 

h | 1, eodCf*- $ S, sod. Concerning the dvil deathmen art. 4 
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may happea-to%«, yet they Icre oottsxdered as heads of * family ; 
so that the several dhildren of onh father are so many heacls of a 
family after the father’s death. 1 

.. YL , 

102, Emancipation does not alter the NaluralJRight of the Pater* 
ntil Power* — Emancipation, and the otfier ways which sell: the 
son or daughter free from under the father’s authority, regard only 
the effects which the civil laws give to the paternal power, hut 
change nothing in those that are of natural right 1 

VIL 

103. Who are those that arc said to be Masters of their own 
Rights.-*- According to these two distinctions of freemen pad 
Slaves, of fathers and sons, there is no person who is not either 
under the power of another, or in his own ; that is to say, master 
of his own # rights. m And this does no ways hinder the son that is 
emancipated from being subject to the authority which the law of 
nature gives his father over him ; nor a minor, who happens to be 
father of a family, from being under the conduct and authority of 
a tutor or guardian. 


1 L. 195, § 2,D.de verb, signif. The paternal power is the foundation of several inca- 
pacities in sons ; but which are different in the Homan law and in our customs. Thus, 
in the Homan law, sons who lived in subjection to the father's authority were first of all 
incapable of acquiring any thing. But all that they did acquire by any way whatsoever 
belonged to their fathers, excepting the peculium , if the father thought fit to let them 
have it. And afterwards they had the power of acquiring, and the fathers had the usu- 
fruct of all that their sons acquired. And then sbmo exceptions were made, and the 
fathers had not any longer the usufruct of certain goods. But it is not necessary to 
explain here all these changes, nor the different kinds of usufruct which fathers have of 
the goods of their children in the provinces of this kingdom, whether it be under the 
name of usufruct, or under the name of wardship. 

Thus, likewise, in the Homan law, sons who were still under the father's jurisdiction, 
could not oblige themselves by borrowing money* Toto tit . ad senatusc. Maced, Tjiu*, 
in France, sons subject to the paternal authority cannot marry, without the consent of 
their fathers and mothers, unless they are upwards of thirty years of age, and daughters 
after they are past twenty-five years, according to the ordinances of 1556 of JBUe, and 
of i5$9* 

.Thus, in France, marriage emancipates children from the paternal juriadiptipn* 
Whereas under the Homan law the son and daughter that were married remained, nev- 
ertheless, under the power of the father, unless *he emancipated them when he married 
them. L. 5, Cod. de cond. insert, tarn in Vtg. quam in Julti com , ; — 17, Qpd. de nupt. ; — 1. 
1, Cod.de bon. qua lib. • 

1 £ ( 8,2). de cap. minut. * 

# m List, de his qui nu vet <d jur, *wt,‘—l. I, D. eod. ; — /. 3 f D. destat.hom.' 

vm.. u 13 
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, VIII. ,♦ , 

104. Who are of Ripe Age , and teho of Vkrijfe Age, *— Males.who 
have not attaiiied the age of fourteen years complete, and female* 
who are under twelve, arc said to be of an unripe age, and are 
called in the Roman law Jmpttberes. Apd son who have attained 
the age of fourteen yeqrs complete, and daughters who ami of 
the age of twelve, are reckoned to be of ripe age, and are distip- 
guished in the Roman law by the name of Adulti.* 

ix. . 

105. Majors and Minors. — Minors are those of both sexes whi> 
are not as yet five-and-twenty years complete; and they are 
under tutelage till that age. When they have completed the last 
moment of the five-and-fcwentieth year, they are then said to be 
of full age, or majors. 0 

X. 

106. Prodigals. — -We ought to* place in the rank of minors, 
those persons who are forbid the management of their own af- 
fairs, as being prodigals, although they be of full age ; because 
their bad conduct renders them incapable of managing their own 
estate, and of entering into engagements, which is the conse- 
quence of the former. And therefore the care of all their con- 
cerns is committed to a guardian.** 

XL ' '' . 

107. Natural-born Subjects, and Strangers. — W e call natural- 
born subjects those that are bom within the king’s dominions, and 
we reckon those to be strangers who are subjects of another 
prince, or another state. And strangers of this kind, who, have 

* ■ i 

° List. qutb. mod. tut. Jin . ; — l. ult . Cod . quand . tut. vel cur. esse des. It is the pubertate , 
pr ripeness of age, that removes the incapacity for marriage, which proceeded frpovwant 
of years. But the Romans distinguished between tins puberty, that is sufficient ipmokjo 
the marriage lawful, and full puberty, which renders it more decent. This full .puberty 
hi males is. eighteen years- complete, and in fomales fourteen. L. 40, § l, Z>. de 
iA Jnst. cod. As to the other effects of full puberty, vid. 1 14, § 1, D. de 
l. 57, D. de re jud * ; — L 1, § 3, 1), de postal. *.., v A , . 

A § D. de min. We- have thought fit to make use here of the ytor^ M^ age^ 
although by the Roman law adults were out of tutelage, and had curators .aasigood 
t^ton, oa shall explained under the title of 'Tutors. But acooediog to p^r usogein 
Vrapce, tutelage does not expire till the fivc-awi-twentieth year, except ip som^auatpiRB, 
wh^^Axa shorter period of time for mii&rity. . • . v .'■** 1- 

f $ 3, /ash de curat.; — !. 1, D. de curat. /ur.; — !. 40, D. der&f.jyt.. 
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nbt been naturalised by letters patent of the prince, are under the 
incapacities which a&e regulated' by the ordinances^ arid by our 
customs.* * • 

XIL , 

*108. Civil Death, — - Civil death is the state of those persons 
Who are condemned to death, or to other punishments which are 
attended with thcr confiscation of goods. And therefore this state is 
compared to natural death, because it cuts off from the civil life 
those persons who fall under it, and renders them, as it were, 
slaves to the punishment which is inflicted on them.' 

XIII. V 

’109. Professed Monks and Nuns. — Professed monks, or nuns, 
ate under another kind of civil death, which is voluntary ; into 
Which state they enter by their vows, which render them incapable 
of marriage, or of having any property in temporal goods, or 
entering into any engagements which are consequences of the 
same." 

xfv. 

‘■110. Clergymen . — Clergymen are those who are set apart for 
the ministry of God’s worship ; such as* bishops, priests, deacons, 
sub-deacons, and those who are called to other orders. And this 
state, which distinguishes them from laymen, renders them inca- 
pable of marriage, in such as are in holy orders, and worketh also 
other incapacities in the matters of commerce prohibited to the 
clergy, and entitles them to the privileges and exemptions which 
■ *•. • 

* L. 17, D. de Slat. turn. ; — Nov. 78, f. 5 ; — /. 1 , C. do hat. imt. ; — l. 6, $ 2, D. tioi.{— 
1. in verbo Civcs Romani, I), ad hy. Falc. ; — v. auth. ornnes pereyrini , C. comm, de 

m -i 

' Ift‘ Ftahce, strangers, Who are celled aliens, alibi nnti, arc Incapable of 8ftrcessions r ind 
oftnafcing a testament. They are not capable of enjoying offices or benefit**; ahd 
as under die other incapacities regulated by the ordinances, and by our tW 

dfdlimrtc© of 1&84, that of 1431, *tid tfcat of JJfois, art. 4. We must efccfept fromtheSe 
incapacities softie strangers to whom our kings have granted the rights fend ^nfriH^es ci 
natives, and natural-bom French. 

tf;2X de pccn.;—) 3, Inst. qxrfb. mod. ju* pair. pot. solo . ; — § § i A 3, f7, 

& d& fared, fait. • # 

Aatk. tofftem, e± Hbti. cap. 5 ; — (7. Ve Sacra*. Ecctes. ; — W* iHFrattce, the 

&& teidfpfcrtotts religions, do ft6fc go tothe to ftb# 

heirs, oi those to whom they are pleased togfvlthfeiti. And thejr canabt dispose <Sf ttiefd 
foivthenseof the mohttsttty: 
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have.beengranted to them by the canons of the* church, by the 
ordinances, find by the custom of the kingdom^ , 

’ " , . / xv. 

111. Communities. — Communities, ecplesias^cal and secular, 
are assemblies of many persons united into one body, that is,’ 
formed, with the prince’s consent, without which these kinds 
assemblies would be unlawful. a And these badges, and corpora* 
tions, such as chapters of churches, universities, monasteries, town •' 
corporations, companies of trade, and others, are established for 
the forming of societies that maybe useful either to church,* or’ ; 
state; 7 and they are accounted as persons,* having their own 
proper goods, their rights, and their privileges. And among other 
differences which distinguish them from particular persons, these 
societies are under some incapacities, which are accessory, and 
natural to this state: aa particularly that of being incapable of 
alienating their stock without just cause.* 


TITLE III. 

OF THINGS. 

112. In what Manner the Laws consider Things. — The civil 
laws extend tlie distinctions which they make of things to every 

1 X. 6, C de Episc. et Cler . ; — Ordinance of St. Lewis, 1228 ; — Ordinance of Blots, art. 
59 ; — v. L 1, #e seq. et L 2 , d, tit . C, de Episc . et Cler . 

u X. 1, et l. 2, D. de coll . ct carp. ; — 1. 3, § 1, cod . ; — l. 1, D. quod cujusque univ, ; — l. 2, 
D. de extr , cnin. * 

* X. 1, § I, D, de coll, et corp . ; — tot. tit C. de Episc . et Cler . 

y X. I, />. quod cujusque univ . As to town corporations, v. I, 3, D . quod cuj usque tfnjjfv. ; 
tit D. ad M*ni& r 

: * X . 23t D, dejidejusp, v * 1 ' . 

: • Ecclesiastical and lay communities being established for a public good, and Withato 
intent that they should last always, they are forbidden to alienate their good* witiioutgpigfc 
danse. L 14, C, de Saer, Ecd . And it is because of this perpetuity, ando£ thes^ otk 
bibitions to alienate* that lands which Qonae into the possession of communities are saia 
to be in mortmain, that is, in a dead ha&d ; because what they once acquire,' 
always in .their possession, the king and lord# of manors lose their services, and the 
ptofttsdueto them upon the change ^of their vassals, and upon J4^^atipxi ) |^>|he 
It Is fortins reason that they are notpernfitted to acquire immovably ^ 

the king a consideration for o license of mortmain, and seme admowtedg^^ 
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thing that dbd fihtfo created for the Use of man. And^as* ’ It is for 
our use that he hath made the whole World, and that he destinates 
for the supplying of our wants every thing that is here on the earth 
below, or in the heavens above ; * it is this destination of all things 
to., oipr different wrfnts which is the foundation of the different 
manners iiYwhich the laws consider and distinguish the different 01 
kinds Otoftfip, in order to regulate the several uses and commerce 
which men make bf them. 

. 113. The Foundations of the Distinctions of Things. — The divine 
providence, which forms a universal society of mankind, and which 
divides it into kingdoms, towns, and other places, and settles in 
every °ne the families and the particular persons who compose 
them, does likewise distinguish and dispose in such a manner alb 
the things that are for the use of man, that many things arc com- 
mon to all mankind; others common to one kingdom ; some to a' 
town, or some other place ; and other thiifgs enter into the posses- 
sion and commerce of particular persons. 

114. It is these distinctions* of things, and the other different 
ways in which they have relation to the use and commerce of 
men, that shall be the subject-mjftter of this title. And because 
there are some distinctions of things, which are altogether natural, 
and others which have been established by laws, we shall explain 
in the first section of this title the distinctions made by nature, 
and in the second, those that are made by the laws of men. 


SECTION 'I. 

DISTINCTIONS OP THINGS BY NATUHE. 

Art. I. * 

115. .Things' common to all. — The heaven, the stars, the light, 
the air, and the sea, are all of them things belonging so mtlchan 
common to the whole society of mankind, that no one person can 
make himself master of them, nor deprive others of the wsp ,pf 
thfem. And likewise the nature and situation of all these things 
^entirely proportioned to this common use for all mettA * 

J i, ' * '■ ■■ .1 

■- 

l<MPd elf tfte manor, for the foes of the perquisites that would accrue by t£e future changes 
if fiM&eas* See theordfoanecs of Philip IU?1275, Charles. VI. *1372, and other*. 

' 

■ Deut.iv. 19; — § l t Inst . de rer. div.; — l. 2, § 1, Z>. eod. It is to be remarked on this 

13* 
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116. Things public . — Rivers, the banks of riyejfs^, liiglywnys, aie , 
things public, the use of which is common to all particular per- 
sons, according to the respective laws of countries. And these 
kinds of things do not appertain to any particular persons, npr do 
they enter into commerce.’’ But it is the sovereign that regulate?^ r 
the use of them. 

»>»■ 

III. 

117. Things bclongitig to Towns , or other Places. — We reckon 
jrniong the number of public things, and of such as are out of 
commerce, those which belong in common to the inhabitants of 
town, or other place, and to which particular persons can haveiip^ 
right of property ; such as the walls and the ditches of a town,. , 
town-houses, and public market-places. 0 

t i . 

IV. 

118. Distinction of Immovables ■- and Movables. — The earth 
being given to men for their habitation, and for the production of 
all things necessary for supplying all their wants; we distinguish 
in it the portions of the surface of the earth which ev^ry one occu- 
pies, from, the things that may be separated from it, for our use. 


article, and tho two following, that our laws differ from the Homan law in regulating the 
use of tho seas, except in so far as concerns that natural use of them, in the communica- 
tion /prhieh all nations have with one another, by a freo navigation over all the sea*. 
Thus, whereas tho Roman law allowed every body indifferently to fish, both in the sea, 
and in the rivers, § 2, Inst . de rer. rf/y., in the same manner us it allowed hunting, § 1% 
eod, 9 onr laws prohibit them. And our ordinances have made several regulations C00r, f 
coming them; the origin of which is owing, among other causes, to the necessity of pre? ; 
venting the inconveniences of allowing a liberty of hunting and fishiiig to all feorts ‘ of' 
persons. And we must observe in general, touching the use of the seas, seaports, rivers, 
highways, the walls and ditches of towns, and of other things of the like nature, that 
scvelml regulations have been made in them by our ordinances ; such as tjioso that.cpn- 
cpm.the admiralty* rivers, forests, hunting, fishing, and others of the like nature, which 
do not belong to the matters that come within the compass of this design. ? t 

v $ 2, Jftti. cfe rer. <#*><;—§ 4 , corf.; — § ft, «*/.;—/. 2, § 22, D. ne quid m 
md\#n.f.;~h% t D.devi*pM See the remark jau tlie preceding article. : ^ 

c § 6, Inst . de rer . div. ; — 1. 1, D. eod . ; — § 10, Inst. cod. ; — v. 1. 8, § 1, &. dedtv , 4 
rer.; — Z. 9, § 3, eod . ; — l. ult. cod. See the remark on the iirst article. In the. Bo* 
man law they called the walls'and the c gntes of towns thingsholyr; ^vbieh j*n^t$> be 
understood in tho sense which this word is commonly taken in, but in tjfeie* 
plaiued in the tokt cited on this article. V . . ; v * 

5flHj distinction of the things mentioned in this article belongs mom^propejiy tee the 
OrtiOr bf laws, than of nature. However, seeing it hath its foundation in 
it has relation to the prccediogorticl^ we have putitdown here* ^ 
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And it is thisthht makes the distinction of what we call immov- 
ables, and movables,* or goods movable.* ,n ‘‘ " A4i 

.V'-'.:. ; ■ V. 

119. Immovables*— Immovables are all the parts of the sur- 
face 'of the earth, in what manner soever thcy-are distinguished ; 
whether into places for buildings, or into woods, meadows, arable 
land, vineyards, orchards, or otherwise, and to whomsoever they 
belong.” 

6 ■ r . ? t * ■ , ‘ * ■ 

I-v. VI. 

120. Trees and Buildings. — We comprehend likewise under* 
the name of immovables every thing that is adherent to the 
surface of the earth, either by nature, as trees; or by the hand 
of man, as houses, and other buildings; although these kinds 
of things may be separated from, the earth, and become mov- 
able/ 

VII. 

'121. The Hanging Fruits are»a Part of the Ground. — The- 
fruits hanging by the root, that is, such as are not as yet 
gathered, nor fallen, but which stij:k to the tree, are part of. the 
ground.* 

V 

VIIL 

f 122. Accessories to Buildings. — Whatever sticks to houses, and 
other buildings, such as any thing that is fastened with iron, lead, 
plaster, or any other manner of way, to the intent that it may 
always continue so, is reputed to be immovable. 1 * 

* ix. 

Movables. -r - Movables are all those things that- are dis- 
joined from the earth and the waters;' whether it *be that; they 
have been separated from it, as trees that are fallen, or cut. down, 
firsts that, are gathered, stones taken out of a quarry; or that they 

-■ -■ . ■ t. - 

>4 £. 1 ;' D. de ad. 8 ,§ 4, C. de bon. qua lib.}— ‘1.90, C. d* jur.xbL ; -~l. 93, 

&; de-Verb. tiqn. • ; r>: 

• L. 1 , D. de ad. ed. 1 . 17 , § 8 , D. de act. empt. e( vend. 

* See the two foDowiiijr articles. ■ * . 

' ,. ; v r 

fc »Z. I 7 ,D. dead. empt.»uemi,{—d. f;§ 3 ;— f 
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are by nature distinct and separate from the earth,’ and frofrn the 
yater, as living creatures. 1 

X. 

134. Movables , living and dead. — Movable things are of 
two sorts. There* are some which live, and move themselves, 
as animals; and the things that are inanimate are' called dead 
movables . 1 ’ 1 

•' =•• XL 

». 12*5. Animals , wild and tame. — Animals are of two softs. "Orite 

is of those that are tame, and serve for the ordinary use of ihfen^ 
and are in their power ; such as horses, oxen, sheep, and oth&rsr. 
The other sort is of those animals that live in their natural liberty, 
out of the power of man ; such as the wild beasts, fowls, and fishes. 
And the animals of this second sort are applied to the use," and 
come into the power of men, by hunting and fishing, according as 
the use of these sports is permitted* by the laws.™ ; 

XIL 

126. Movable Things that are consumed by Use.-*- In movable 
things we distinguish those thaj^may be used, and yet kept entire; 
such as a horse, a puit of* hangings, tables, beds, and other things 
of this kind ; from such as we cannot use without consuming 
them, such as fruits, corn, wine, oil, and the like.® : • - 


SECTION II. 

DISTINCTIONS OF THINGS BY THE CIVIL LAWS. 


127. Difference between the Distinctions of the foregoing Section, 
and those in this. — Although the distinctions of things which have 
been explained in the foregoing section have been made by tne 
civil laws, yet it was proper to separate them from the distinctions 
•that are treated of in this section. For those in the 


1 L. 1, D. de adil. erf. See the fourth artide«>f this section. t 1 

-jf L. I, D.de id. 30, OL de$ur. dct.t—1, 93, Z>. de verb. sign\f. .* 

™ § I9t but. de rer.divu. We most understand this according to (ho tmBoanf?e* w,bidi 
relate to hunting end fiShidg. > <' • •• 

■ a L. 1, D. de utu/r . ear. rer. qua r. mi*. 
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section.are farmed by nature, and the hws have only tfth?*? 1 Jiotic$ 
of them, or -added something to thetn ; as, for example, what has 
been explained in the third add eighth articles. But these treated 
of in this section owe their chief establishment to the laws. 


Art. L 

i -128. distinction qf Things that enter into Commerce, and those 
that do not . — The laws reduce all things to two kinds. One is of 
those that do not enter into commerce, and winch cannot belong 
to any one in particular ; such as those that have been explained 
in the first three articles of the preceding section. The other sort 
is of such as enter into commerce, and of which any one mqy be- 
come master.* 

-t&A k 

II. 

.,129. Things consecrated and set apart, for Divine Worship, -y* 
Religion, and the civil laws, which are conformable to it, distin- 
guish the things which are dominated to divine worship from all 
others. And among those which are made use of in this worship, 
we distinguish between things^ that are consecrated, such as 
churches and the communion cups, and things that are religious 
and, holy, such as church-yards, the ornaments, oblations, and other 
' things dedicated to the service of God. # And all these kinds of 
things are out of commerce, while they continvfc under this desti- 
nation to the divine service. 1 * 


III. 


130. Things corporeal and incorpore'al. — The civil laws make 
another general distinction of things, into those that are sensible 
and corporeal, and those which, wc call incorporeal, in order to dis- 
tinguish from every thing that is sensible certain things which 
owe their nature and their existence wholly to the laws ; such. as 
an inheritance, an obligation, a mortgage, a usufruct, a service ; 
and, iii general, every thing that consists only in a certain right.* 

Ji* ;; ^ ; ' a * - : . ■ ■ ■> -tel 




* IV. . 

. Allodial Lands, and Lands burdened with Quitrents Or 

* Irut. de rer. div. ; — l. l,D.eod. • 

b L. 1, D. de die. nr. i — § 8, Inti, de re*. div. See the sixth article <3* tho eighth «ac* 
ttobf fte CSatrxiot qf<Sbfe,eoaeernlng the sale of things consecrated. 

• hut. de reb. carp, et incorp. ; — § ult. eod. ; — 1. 1, § 1, D. de ditdt. nr 
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otket Duties.*** Amohg the immovables that arS in commerce, 
and serve for the common use of men, them aarfe' bdhae i whSch < 1p4ur* 
tieular persons may possess fully in their bwh right, withthit a&y ' 
burden; And there are other immovables, which axe btidfenw 
with certain duties and services, that are inseparable from therttV 
Thus, we have in .this kingdom lands which are ca&ed allodiiilj 
or free lands, which pay neither quitrent, nor any other Ciuch Cc*' 
knowledgmcnt. d And there are other lands, which, having been 
given away originally with the charge of paying a quitrent irre- 
deemable, 0 or upon other conditions, such as those of fiefs, ' de- 
scend to all sorts of possessors* with the burdens anhCxed to 
them. 

V * *■„ " 

132. Mines. — We may reckon among lands whiefi particular 
persons cannot possess .fully in their own right, those in whieh : 
there are mines of gold, silver, and other metals, or c matters in 
which the prince has a right/ . 


VI. 

133. — We may place among things distinguished by the 

laws, the public coin, which is a piece of gold, silver, or othef 
metal ; the form, weight, and value of which are regulated by the 
prince, in order to make it the price of all things that are in com- 
merce.* 

* Z. ttlt. § 7, D. tie ccnsib. ‘ 

* Do tributis, stipendiis, ccnsibus, et praidia juris italici. V. tit , 19, Ulp. de dom. et acq. 
rer. ; — § 40, Inst, de rer. dtv. ; — l. 13, D. de iihpensis in res dot,; — L 27, § 1 , D. de verb . 
sipnf . ; — I 1, C, de tisuc . transform, ; — toto tit, D, de censib . ; — toto tit . C, si propt,jnfbl, 
pens. The origin of these burdens upon estates |n the Homan law was a consequence 
of the conquests of provinces made by the Homans, of which theydislribrifed the lands 
to such persons as they thought would remain faithful to the Homan empire $ bat upon 
condition that the possessors should pay a certain tribute, to which the lands of Italy 
were not subject, nor those likewise of some other provinces, which were distinguished 
by exemptions from such tribute, d. tit. de censib. 

There are some provinces in France, in which qll the lands axe reputed aHodikl^ free 
from all burden of quitrent, or other, unless they ore subjected to it by some tide ; and 
others, where they have no such thing as allodial lands. 

We must not reckon in the number o£ estates clogged With burdens, those which are 
liable to pay tithes to the church. For this is # a burden of another nature, and fiom* 
which the po9sesrors of allodial lands are not exempt. ? ; : 

* Z. 3, C, de metallar.et metal. See the # ofdiftance Of Charles Et of 1563^and bthers 

. concerning mines. ■ * * ’ ^ ~ s 

t Z. 1, D, de contr, empt 
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134. Treasure. — The laws distinguish likewise that which we 
c^llt * tccaaore ; which is, according to the definition given of it in 
the laws, an ancient deposit of money, or other precious things, 
that have been deposited time put of tnind in some hidden place, 
where it is discovered by some chance, and whereof the true owner 
cannot be known. h 

VIII. 

135. Another Distinction of several Sorts of Goods. — Besides 
the distinctions of things which liave been spoken, of in the preced- 
ing articles, the laws consider under other views, and by other 
general distinctions, the goods or estates which particular persons 
are possessed of. Thus, they distinguish, in the estates of particu- 
lar persons, between those wliich are of their own purchase^ and 
those that come to them by descent or inhpritance ; and in estates 
of inheritance, they make a distinction between the paternal and 
maternal estates. 1 


IX. 

136. Purchase. — We call that estate which one has acquired 
by his own labor and industry, an estate of purchase. 1 

• X. 

137. Inheritance. — An estate of inheritance is that which de- 
scends to us from the persons to whom we have a right to succeed 
as heirs. m 

XI. 

138. Paternal Estate. — The paternal estate is that which de- 
spends to us from our -father* or other ascendants or collateral re- 
lations of the father’s side. n 

• xil 

139. Maternal Estate.-— The maternal estate is that which de- 

tv. : 

A-£c.3l, § 1 , D.de acq.rer. don. It is not the business of this place to etpltin to 
whom it Is that the treasure ought to belong, if l. un. C. de thesaur. 

* See the following articles, and the reraVrk on the last. , 

} L. 6, C. ckbon. qualib.;—l. 8, D. pro tocio. ^ . .%■ 

“ L. tin. C. de impon. lucr. descr . ; — l. io, D. fro tociof — v. 1. 3, C. de Ion. qum lib. . 

n t L. 16, C. deprob.; — L 10, D. pro toe. 
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scends to ns from our mother, or other ascendants or collateral 
relations of the mother’s side . 0 

0 L. 1, C. de bon. mat . ; — l. 3, C. de bon. qua lib. Although the texts which are quoted 
on these last four articles have relation to these several sorts of estates, yet this dis- 
tinction hath not the same nse in the Homan law as it hatb in oar customs ; which 
make different heirs of estates of purchase, estates of inheritance, paternal estates, and 
maternal estates. This distinction hath likewise place in the matter concerning the 
power of redemption. 
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THE CIVIL LAW. 


PART I. 


OF ENGAGEMENTS. 


BOOK I. 

OF VOLUNTARY AND MtJTUAL ENGAGEMENTS BY 

COVENANTS. 

• 

140. The Nature of Covenants. — Covenants are engagements 
made by the mutual consent of two or more persona, who make 
a law among themselves to perform what they promise to one 
another. 

141. The Use of Covenants. — The use of covenants is a natu- 
ral consequence of the order of civil society, and of the tics which 
God forms among men. For as ho lias made the reciprocal use 
of their industry and labor, and the different commerce of things, 
necessary for supplying all their wants, it is chiefly by the inter- 
vention of covenants that they agree about them. Thus, for the 
use of industry and labor, men enter into partnership, hire ‘them- 
selves, and act differently the one for the other. Thus, for the use 
of things, when they have occasion to purchase them, or a mind 
to part with them, they traffic in them by sales, and by exchan- 
ges ; and when they only want them for a certain time, they 
either hire or borrow them ; and according to their other different 
wants, they apply to them the different sons of covenants. 

142. Divers Kinds of Covenants . — It appears from this general 
idea of covenants, that the wor4 covenant comprehends not only 
all contracts and treaties of what kind soever, sftch as sale, ex- 
change, partnership, hiring, and letting to hire, a deposit, and all 
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other contracts, but likewise all particular pacts that may be add* 
ed to any contract, such as conditions, charges, reserves, clauses 
of nullity, and all others. This word covenant comprehends like- 
wise the acts by which wc make void, or change by a new con- 
sent, the contracts, treaties, and pacts by winch we are already 
bound. t 

143. The Order of this Book of Covenants. — .It is of all these 
kinds of covenants that we design to treat in this book. And be- 
cause there are many rules which agree to all the kinds of cove- 
nants, such as those which concern their nature in general, the 
ways by which they are formed, the interpretation of such as are 
obscure or ambiguous, and some others ; these kinds of common 
rules shall be the subject-matter of the first title, which shall be of 
covenants in general. Wc shall afterwards explain the detail of 
the particular rules belonging to each kind of covenant, every one 
under its proper title. , And in the last place we shall subjoin a 
title concerning the vices of covenants, which is a matter essen- 
tially necessary to the subjects treated of in this book. 


TITLE I. 

OF COVENANTS IX GENERAL. 


SECTION I. 


OP TUP. NATURE OF COVENANTS, AND THE WAYS BY WHICH THEY 

ARK FORMED. 

Article I. 

144. The Meaning of the Word u Covenant .” — This word cove - 
mint is a general name, which comprehends all manner of con- 
tracts, treaties, and pacts, of what kind soever.* 

II. 

145. Definition of a Covenant . — A covenant is the consent of 
two or more persons 1 * to enter into some engagement among 

L. 1, $ S, D. dt pad. 


* If. Ills, 2). dt p£Kt* 
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themselves , 0 or tb dissolve a former engagement, or to make some 

change in it* * 

< ' * 

III. 

146. The JSubjectgmatter of Covenants . — The Bubject-matter of 
covenants is the infinite diversity of the voluntary ways by which 
men regulate among themselves the communication and com- 
merce of their industry and labor, and of all things, according 
to their wants. 0 


IV. 

147. Four Sorts of Covenants , by Foil? Combinations of the Use 
of Persons and Things. — The commerce and communications for 
the use of persons and things are of four sorts, which make four 
kinds of covenants. For those who treat together either give to 
one another reciprocally one thing for another/ as in a sale, and 
in an exchange ; or they do one thing for another f as if they under- 
take the management of one another’s concerns ; or otherwise one 
of the parties does something, and the other gives something , h as 
when a laborer gives Ill's labor few a certain hire; or, lastly, one 
of them either does or gives something, the other neither doing 
nor giving any thing, as when a person wuiortakes without any 
gratuity to manage the atliiirs of another;* or that one gives 
another something out of mere liberality. 1 

V. 

l No Covenant obligatory iril/mnf a Cause . — In the first three 
sorts of covenants, ihe transaction between the parlies is not gra- 
tuitous, the engagement of one of the parties being the founda- 

c /)./.§.*!; — l. 3, J). (h cW. ?! art. 

** L. 35 , A de rey.jur. ; — § uft. Inst, qnih. tnnd. (off. oil. 

* L -),{ 3, A de /diet. ; — $ i dt. lust, d? verb ofj. 

f Ant do tibi, at dcs. L. 5, />. f h pnrsaip. verb. 

* Ant facio, at facias. D.l. 

h A nt facto, nt den. D /. Ant do, i# facias. A /. Stipuhittonum qtuad&m in cUndo, 
qna'dnm in fiuiendo consistunt. L % A tit v?d*. oU. ; — L. 3 , A c/e oU. d act . 

1 L. 1,4 4 . D. mand. 

* L. I, A- de dm . ; — 7, C. de his qutr. ri metusre canon fjtsta stint. In tins article we 
have made only one combination of the eye where one does a thing, and the other gives 
something, whereas the Homan law distin^Tibhcs it into two; one, where? one of the par* 
tics doe* something, and the other gives ; and jhe other, where one of the parties gives, 
and the other does something for it. But in effect it is only one Imre character of a cov- 
enant, and one simple combination of giving on one side, and doing on the other, who- 

14* 
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tion of the engagement of the other. And evenlft JJie covenants 
where only one of the parties seems to be olriiged, as. jn the, .loan 
of money, the obligation of the borrower is always preceded by 
the lender’s delivering what he gives in credit, before any cove- 
nant is formed. Thus, the obligation which ^contracted in these 
kinds of covenants, which are for the benefit only of one ,.pf the 
parties covenanting, hath always its cause from something that is 
either done or to be done by the other party:® and the pbliga- 
tion would be null, if it were really without any cause. 11 


VI. 

149. Donations have their Cause. — In donations, and in the 
other contracts where one party alone does or gives something, 
and where the other neither does nor gives any thing, it is the ac- 
ceptance that forms the covenant. 0 And the engagement of the 
donor hath for its foundation some just and reasonable motive ; 
such as some good office done by the donee, or some other merit 
in him, p or even the bare pleasure of doing good to others.* And 
this motive stands in place of a cause, on the. part of the person 
who receives the benefit, and giyes nothing.* 

VII. 

150. Some Covenants have a Proper Name , and others not ; hut 
they all oblige to what is agreed on. — Of these different kinds of 
covenants, some are of so frequent use, and so well known every- 
where, that they have a proper name ; such as a sale, a loan, 
hiring, and letting to hire, a deposit, partnership, and others.* 
TJipre. are likewise some covenants which have no proper name ; 
as if one person gives to another a thing to sell at a certain price, 
on condition that he shall keep to himself whatever he gets over 
and above the price that is fixed.* * But all covenants, whether 


soever of tho two parties it is that begins on his side ta do or to give. And the distinc- 
tion of this case that was made in the Roman law, being founded upon a reason which is 
not. in use with us, it is not necessary to explain it here. 

1,1 L. 5, D. de preescr . yprb. ; — L 19, D. de verb . 'sign. ; — l. 1, D. de reb . cred 
■ L. 7, § 4, D. de pact . ; — Z. 1, D. de cond . sine causa . 

° Zr. 8, §3 , D. de bon, lib. ; — 1. 10, IX de don. 1. 19, § 2, eod. 

9 L. 9, D. pro soc. ; — I. 5, D. de donat. 

*1 L. 1, D. de K ion. 
r 3, eod - 

1 L, 1, i tilt. D. de pact . 

1 L. 4, D. depr. verb.;—* 1 13, D, depr. mrb . ; — v. d.J. § 1. 
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they have a peculiar name or riot, have always their effect, and 
oblige th& ! pttrties to* what is agreed on.* 

VIII. 

151. Consent mctkes the Covenant . — Covenants are perfected by 
the rmittial consent of the parties, which they give to' one another 
reciprocally.* Thus, a sale is' perfected by the bare consent of 
the parties, although the merchandise be not delivered, nor the 
price paid.* 


IX. 

153. Covenants which oblige by the Intervention of a Thing. — In 
the covenants which oblige the party to make restitution of what 
he has received, whether it be of the same individual thing, as ih 
the case of a loan of a thing to be restored in specie, or a deposit; 
or whether restitution is to be made, not *of the same individual 
thing, but of something of the same kind, as in the loan of money 
Or provisions ; the obligation i£ not contracted but when the con- 
sent of the parties is accompanied with the delivery of the thing. 
And it is for this reason that it is^said, that these kinds of obliga- 
tions are contracted by the intervention of the thing,* although 
the consent of the parties be also necessary.*' 

X. 

153. Covenants either Written or Unwritten. — The consent which 
makes the covenant is either in writing, or without it. b The un- 
written covenant is made either by the. interposition of words, or 
by some other way, which signifies or presupposes the consent. 
Thus he who receives a deposit, although he do not speak, obliges 
himself to the engagements <jf depositaries. 0 

U L. 1, D. de pact. It is not necessary to explain here the difference that was made in 
the Roman law between the contracts which had a name and those which had none. 
These' subtilties, which are not in use with us, would perplex the reader to no purpose. 

* L. 2, § 1, D. de obi l et act./ — /. 48, eod.; — I. 52, § 9, eod. 

7 Inst de empt. et Pend. ; — L 1 , D. da pact . As to the accomplishment of coventrate * 
see the next article, and ‘the second article of the first section and tenth article of the sec- 
ond section of the Contract of Sale . 

* Inst. guib. mod. re contr. obi. ; — § 2, eod.; — §»3, eod. ; — 1. 1, ^ 2, 3, 4, 5, Z>. de obi. et 

act.; — 1. 2, D. de rtb . cr. , * 

* Z. 4, D. de M. et act . ; — I- I, § 3, D. de pact . - ' • 

b Inst, de empt. et vend. ; ■*- § 1, Inst, de obi. ex cpns. ; — l. 2, $ 1, IX de oW. et ad. / — l 17 
C. de pact. . 

* L. 2, D. de pact . ; — /. 52, § 10, t>. de obi. et act.;— 1. 1 7, C. depact. 
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XI. 

154. Written Covenants made either beford a Notary Public, or 
signed only by the Parties. — Written covenants are made either 
in the presence of a public notary , d or only signed and sealed by 
the parties themselves ; whether it be that the avhole deed is writ- 
ten by the parties who covenant, or that they barely put their 
names to it. a 


XII. 

155. Proofs of Unwritten Covenants. — If the truth of an un- 
written covenant is called in question, it may be proved either by 
witnesses, or by the other ways which are prescribed in the rules 
concerning proofs. 1 

XIII. 

156. Covenants made before a Notary carry their Proof along 
with them. — Covenants made before a notary public carry along 
with them the proof of their truth, by the signature of the public 
officer.* 


XIV. 

157. Verification of a Sign Manual that is contested. — If the 
signature of a coycnant-that is signed only by the parties is con- 
tested, it must be proved.* 1 

XV. 

158. What perfects Covenants made before a Notary. — Cove- 
nants which are made in the presence of a public notary are not 
perfected till all is written, and till those persons who ought to sign 
it have set their hands to it, and the notary his. 1 

d Jj. 16, C. de fide instr. ; — List, de empt. el vend. 

* Inst, de empt. et vend.,' —d. 1. 16, C. defidc instr. 

f L. 9, /. 10, et seq. C. de fide instr. By the Homan law, all unwritten covenants were 
pood. Bnt the ordinance of Afmdins, Art. 54, anil tliat of 1667, Tit. 20, Art. 2, have 
forhiddeu the receiving proofs of unwritten covenants exceeding the value of one hundred 
livres. 

* V. 1 16, C. de fide instr. ; — Inst, de empt. et vend . Contracts made before notaries have 
nummary executions. Ordinance of 1539, Art. 65 and 66. 

h V. 1. 17, G. si cert, petal. Ordinance of 1539, Art. 92. 

1 L. 1 7, C. defide instr. ; — Inst, de empt. et vend. For the forms of continues, see the 
ordinances of 1639, Art. 67 j Orleans, Art. 84; Bhis, Art 165, &c. 
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XVI. 

159. Covenants made between Absent Persons. — Covenants 
may be made, not only between persons who are present, btxt Uke- 
wise between those that are absent, 1 by proxy,® or other media* 
tor,® or even by letter. 0 


SECTION II. 

OF THE PRINCIPLES WHICH ARISE FROM THE NATURE OF COVE- 
NANTS, AND OF THE RULES FOR INTERPRETING THEM. 

Art. 1. 

160. Who may enter into Covenants , and of what Sort they must 
be. — - Seeing covenants ought to be proportioned to the wants to 
which they ^liave relation, they are therefore arbitrary, and such 
as the parties please to makes them; and all persons may enter 
into all manner of covenants,® provided only that the person be 
not incapable of contracting, 1 ’ and that the covenant have nothing 
in it contrary,to law and good manners.® 

IL 

• 

161. Covenants ought to be made tviltingly and willingly . — Cov- 
enants being voluntary engagements which are formed by the 
consent of the parties concerned, they ought to be made with 
knowledge, and with freedom ; and if they want cither the one or 
the other of these characters, as if they are made through mistake, 4 
or by compulsion, they are null, according to the rules which shall 
be explained in the fifth section.* 

1 L. 2, § 2, D. de obi. et act. ; — l. 2, D. de pact. 

m L. 10, injtne, D. de pact. 

" L. 2, § 2, D. de obi. et act. ; — § l, Inst, de obi. ex cons. ; — l. 2, D. depact. 

« Dd. U. 

* L. 1, D. depact. 

b Thus, some persons are incapable of all manner of covenants. § 8, Inst, de tnitf. 
slip.; — 1. 1, § 12, D.deebl. et act. a 0ther& cannot covenant to their prejudice, such as 
persons under age. L. 28, D. de pact. . 

e L. 6, C. de pact.; — L 7, § 7, D. de pact.;—l. 27, § 4, eod.; — { 23, Inst, de mut. 
slip.; — 1. 7, § 7,I>.de pact. See the fourth section of the Vices of Cmatante. 

4 L. 27, D. de obi. tt act.; — 1. 116, § 2, D. dejreg.jur.;—v. 1. 9 % D. decontr. empt. 

* L. 116 , D. de reg. jur'.; — v. tit. quod metus causa. See the title of the Vices of Coot' 

nants. # 
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; „ 3 L 62 <. Persons , pan covenant for others , jiof’ tfriheiir Prejudice. 
— Covenants being formed by the consent of parties, no man' can 
covenant for another, unless he has power from him so to do. And 
much less can any persons do prejudice, by their covenants, to 
others. 


: IV. ’>? 

163. 1®/ Exception. Proxies may covenant for their Constituents. 
-j— Proxies may covenant for those persons from whom they have 
power so to do;® and they may engage them so far a3 the power 
reaches which they have received from them. 11 

' V. 

164. 2 d Exception. Of those who have a Right to treat for oth- 
ers.— Tutors and curatprs, governors and heads of corporations, 
and masters of companies, factors and agents that are employed 
in any particular commerce, and alj. persons who have others sub- 
ject to their power, or under their conduct, or who represent others, 
may make covenants in their names, according to the extent of 
their ministry or power, 1 as shall be explained in its proper place 
.with respect to every one of these kinds of persons. 

VI. 


165. Of him who treats for another , undertaking for his Consent. 
— If a third person treats for one that is absent, without his 
order, but undertakes for his consent, the absent party does hot en- 
ter into the covenant but when he ratifies it ; and if he does not rat- 
ify it, the person who undertook for his consent shall be bound, 
either to pay the penalty' to which he submitted, or to make good 
the da ma ges which he shall have occasioned, according to the na» 


* £.88, § 17, D. de verb. obL ; — § 18, Inst, de inut. slip.; — 1. 9, § 4, D. dereb. eared., 
nlt.D.dereg. — C.ne ur. pr. mar.; — 1. 10, D. de jurej. ;—l. 74, D. de 
reg.jur. ; — l. 27, § 4, D. depart. Seo the two next articles. 

I L. 10, injine, D. de pact 

h L. 5 , D.jmand. ; — l. 9 , eett. See the second and third articles of the third section of 
PratM*. i. * 

1 L. 15, D. de pact. ; — 1. 14, D. de pact. . See the fifth and following articles of the sec- 
ond section of Tutor* ; the fifth article of the first section, and the first and third articles 
of the third section, of Syndics, Directors, and other Administrators of Companies and Corpo- 
rations ; the sixteenth and seventeenth furtielcs of the fourth section of Partnership; and 
the first and second articles of the third section of Person* vho drive any Public Trade. 
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ture ofthe covenant, the consequences to which he shall hqve given 
occasion, and the other circumstances. But after that' the absent, 
person has ratified what was done in his name, although it prove 
to his prejudice) he cannot afterwards complain of it. 1 

VIL 

166. ’ Covenants are in Place of Laws. — When the covenants 
are finished, whatever has been agreed upon stands in place of a 
law to those who made them ; m and they oannot be revoked but 
by common consent of the parties, n or by the other ways which 
shall be explained in the sixth section. 

Rules for the Interpretation of Covenants. 

VIII. 

167. 1 st Rule. Obscurities and Doubtf are to be interpreted by 
the Commorb Intention of the Contractors. — Seeing covenants are to 
be formed by the mutual consult of those who treat together, every 
-one of them ought to explain in the covenant sincerely and clearly 
what he promises, and what he pretends to. 0 And it is by their 
common intention that we are to explain whatever may be ob- 
scure or doubtful in the covenant. 1 * 

IX. 

1GS. 2 d Rule. Interpretation made by Usage , or by other Ways 
— - If the common intention of the parties does not appear from the 
words of the covenant, and if it can be interpreted by any custom 
or usage of the place where it was made, or of the persons who 
made it, or by other ways, we must keep to that which shall ap- 
pear to be the most probablq, under all these views.' 

X. 

169. 3d Rule. To judge of the Sense of every Clause by the 
Tenor of the whole Deed. - — All the clauses of covenants are inter- 

• 

' £. 9, D. de neg . gest. ; — § 3, Inst, de inutil. slip . ; — § 20, eod. v ■- 

“ £. 23, D. de reg. jar . ; — L 1, $ 6, D. deposit; — l. 1, D. de poet, ; — l. 34, 2>. de reg. 
jur. See the twenty-second article of this section. 

“ § lift. Inst, quid mod. toll, obt.; — l. 35 , # Z>. de reg. jut . 

° £ 39, D. de part. /— L 21, D. de contr. empt^; — l. 99, D. de verb. M* 

* £ .34, D. de reg. jur.; — 1 168, § 1, eod. 
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£reted one by another^ in giving to each onethe* sense whieh ! m» 
suits from the tehorof the whole deed ; and eVeii from what liset 
forth in the preamble to it. r " ::S r "' ; 

XI. 

*■ 

170. Ath Rule. *Thc Intention to be preferred to theExprebsion 
— If the words of a covenant appear to be contrary to the inten- 
tion of the contractors, which is otherwise evident, we must fol- 
low this intention, rattier than the words.* 

XII. 

171. 5th Rule. Of Clauses that have a Double Meaning. — If the 

words of a covenant have a double meaning, we must take that 
which is most conformable to the common intention of the con- 
tractors ; arid which has the greatest affinity to the subject-matter 
of the covenant.* “ 


XIII 

172. 6th Rule. Interpretation in Favor of him who is obliged. — - 
The obscurities and uncertainties of the obligatory clauses are to 
be interpreted in favor of him that, is obliged, and wes must always 
restrain the obligation to the sense which diminishes it.® For he 
that obliges himself is willing only to be engaged for as little as 
he can, and the other party ought to have taken care to have it 
clearly explained what he pretended to.* But if there are Other 
rules which demand that the interpretation be made against the 
person who is obliged, as iji case of the following article, the obli- 
gation is extended according to the circumstances. And in gen- 
eral, when the engagement is sufficiently understood, it ought 
neither to be extended nor rcstrained.to the prejudice of one party 
in favor of the other/ 

XIV. 

173. 7th Rule. Interpretation against him who ought to have 
explained his Meaning . — If the obscurity, ambiguity, or other de- 

, r In the same manner as we interpret the several parts of a law. L. 34, D de legib. 
l. 184, 5 li de verb, oblig. t 

* L. 319, D. d$verb. sign. ,* — l. 6, $ I , D. de contr. empt . ; — l.7,in/. .D.^e*vppeS kg. 

* L. 87 , D. dereg. jut. ; — /. 80, D.de vpb. obi. 

“ L. 47 , D. de obi. el act. ; — /. 38, $ 18, D. de verb, oblig. ’ . 

* £.99, D.eod.;—l 109,2). de verb, oblig . ■ 7 L.S^J).derib.md. , 
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feetof expressioh, be an effect of the knavery or fault of him who 
oughtto explain his intention, it isto be interpreted against him, 
because he ought to have explained distinctly what his meaning 
wasi Thus, when a seller makes use of an equivocal expression 
concerning the qualities of the thing which he sells, his words are 
explained against him.* 

XV. 

174. Sth Rule. The alternative Obligation is in the Choice of 
him, who is obliged. — If one is obliged indeterminately to one or 
other of two things, he is at liberty to give that which he pleases, 
if the covenant contains nothing to the contrary.* 

XVI. 

175. 9/A Rule. Obligations of Things whose Goodness and Value 
may reach to more or less. — In the covenants, where one is obliged 
for things whose value may reach to more or less, according to 
the difference of their qualities, S such as provisions, b some kinds of 
works,® or other things, the obligation is not extended to that 
which is best, and of the greatest^ price, but is moderated to that 
whichJs called good and merchantable. 11 And the debtor, for ex- 
ample, who owes wheat, discharges himself of his obligation, if he 
gives wheat that is good and vendible; because it is presumed 
that the contractors did not think of any other but that which is of 
common use. But if the covenant regulates that which is due, or 
if the intention of the contractors appears by the circumstances, we 
must hold to that.® 

XVII. 

176. 10/A Rule. How the Price of Things is regulated. --Vi 
in a covenant the parties omit to regulate the price of a thing/ 
it is to be estimated neither at the highest nor lowest price, 

* L, 39, D. de pad.; — l. 21, D. de contr. empt. ; — l. 33, D. de contr. empt. ; — l. 172, ^ZX 
de reg.jur. ; — V. 1. 69, f 5, D.de evict — L 39, D. de act . empt . et vend. See the tenth 
article of the third section of Hiring and Letting to Hire ; and the fourteenth article of the 
eleventh section of the Contract of Sale. 

* L. 10, in fine, D. dejur. dot. ; — /. 25, D. de contr . empt. ; — v. 1. 21, in fine , D.de ad. empt. 

b L. 75, § lj D. de verb, obi . ; — d. I . § —**■/. 52, D. mand. 

e L. 54, § 1, D. de verb, oblig. • 

d L. 19, § 4, D. de ad. ed. ; — l. 18, eod .;— <*. l 18, § Is — i 16, $ 1, D. deop. Ub. 
e L.f 5, t 2 % D.de verb. 6bl . ; — V. 1. 52, D. mand. ^ 

* L. 16, § lift. D. de ptgn . . 

VOiu I 15 
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but at. the common rate,® without any regard to the particular cir- 
cumstances of the affection which either ,the. one or other of the 
contractors might have had for the thing that is to be estimated,, 
or of their want of it. h But we ought only to consider what it is 
worth in Teality ; 1 what it would be worth in its common use to 
any , person whatsoever; and what it might be reasonably sold for. 1 

XVIII. v 

177. 1JL th Hide. Of the Time and Place of the Estimation.— -The 
estimation of things which have not been delivered at the time 
and place appointed, as of wine, corn, and other things of the like 
nature, is made according to the value they had at the time, and 
in the place where they ought to have been delivered.™ 

XIX. : 

178. 12/A Rule . Expressions which have no Sense. — The ex- 

pressions which can have no sense any manner of way are 
rejected, as if they had not been written.” * 

XX. n? 

179. 13/A Rule. Faults in the Writing-. — The faults in the 
writing, which may be repaired by the sense clearly understood, 
do not hinder the effects which the covenant ought to have.® 

XXI. 

180. 14/A Rule. Covenants are limited to the Matters of which 
they treat. — All the clauses of covenants have their sense limited 
tqthe matter of which they treat; and ought not to be extended 
toothings which were never thought of.P Thus, a general acquit- 
tance, which has relation to a stated account of charge and dis- 
charge, does not annul obligations which are not accounted for.* 
Thus, a transaction is limited to the differences concerning which 
the parties treated; and does not extend to others which were not 

• £. S, $ 5, D.de jur.Jttc . ; — /. 62 , § 1, D. ad leg. Fale.;—l. 50, D. di fiat. 

* L. 63, D. ad leg. Fblc.; — l. S3, D. ad leg. AqUtl. • 

' 1 L. 62, | 1, D. ad hg.'Fak. 

1 L. S3, D. ad leg. Aq. Z. 52, § 39, D. de fart. 

m L. 4, D, de cond. tritic. 1. 22, D. 9e rd>. cred. 

* The same bq in testaments. £■ 73, § 3, D.’de reg.jur. f 

# 2Jr. 92, Z). de rtg.jvr. 

P L. 27, \ 4, D. de pact. ; — l. 9, in fine, D. de trane. 

4 L. 47, inf. D. de pact 
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uEdejr treaty. ' I?or we ought not to presume either that a person 
engages himself, or discharges another of his engagement unless 
his ’ will is clearly explained, and rightly understood.* 

XXII. ■ 

18111 5th Utile. Interpretations of Judicial •Covenants. — If it 
happens that a covenant is made only in obedience to an order of 
court; as if a judge orders a plaintiff to make some abatement in 
order to receive what he demands, or that security be given for 
certain things; in these and the like cases, if the act or deed which 
contains the engagement that is enjoined by a sentence, or decree, 
happens to have any ambiguity or obscurity in it, it ought to be 
interpreted by the intention of the sentence, or decree, in execution 
of which it is made.* 


SECTION III. 

OF ENGAGEMENTS WHICH FOLLOW NATURALLY FROM COVENANTS, 
ALTHOUGH THEY BE NOT PARTICULARLY MENTIONED THEREIN. 

Art. I. 

182. Three Sorts of Engagements in • Covenants. — Covenant? 
oblige not only to what is expressed in them, but likewise to every 
thing which the nature of the covenant demands ; and to all the- 
consequences which equity, law, and custom give to the obliga- 
tion which the parties have contracted.* So that we may distin- 
guish three sorts of engagements in covenants. Those which a& 
expressly mentioned ; those which are natural consequences of the 
covenants ; and those which # are regulated by some law, or so'rhe 
custom. Thus, it is by natural equity that a. partner is obliged 
to take care of the common affair which is in his hands; that he 
who borrows a thing to use it ought to preserve it carefully j thht 
the seller ought to warrant that which he has sold ; although the 
covenants make no express mention of these things. 1 * Thus, i$ is in 
virtue of a law, that whoever purchases an estate for less than half 

r L. 9, § 1, D. de trans. ; — l. 5, J). de tr^ns . ; — L 3, <7. eod. ; — d. 1 . 9, inf de tfan*. 

1 Zb 9, D. de stip. prcct. ; —*7. 52, Z>. de verb. oU. # - * 

m D.de M.et act.,- — l. 31, ,§ 20, J). de asd.ed. 17, § 1, D.deaqm et 

aqua pluv. are. 

** L. 11, § 1, D. de act. empt. . 
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the just value, is obliged either to restore it, or nfake up the price. 
Thus, in the lease of a house, some customs cohtinue the leailS>e- 
yond the term for a certain time , unless the contractors have dero. 
gated from it,' And all these consequences *of covenants are$ as at 
were, tacit pacts, which are ‘understood, and Vjhich make a part' of 
the covenant. Fqr the contractors consent to every thing that is 
essential to their engagements.® • 

ii. . ' . 

183. Reciprocal Performance of Covenants.— -In all covenants, 
the engagement of one of the parties being the foundation of the 
engagement of the other, the first effect of the covenant is, that 
every one of the contractors may oblige the other to execute his 
engagement, by performing what he is bound to do on his - own 
part, according as one or other of the parties is obliged by the 
covenant. Whether it, be that the articles of the covenant are to 
be performed on both sides at one and the same time; as if It is 
agreed on in a sale, that the pricer shall be paid at the time of the 
delivery of the goods ; or whether it be that performance is to be 
made first by one of the parties* as if the seller is obliged to deliver 
the goods, and has given some respite of time for payment of the 
price, or by the other, as if the buyer be to pay the money down, 
before the goods are delivered. 11 

III. 

184. Exceptions to the foregoing Rule. — If when a covenant is 
not at all executed, or when it is done only by one of the parties, 
there happens a change, which ought to suspend its execution, 
or the performance of what remains to be executed, it is under* 
Stood by the taeit will of the contractors, that the execution ought 
to be suspended until the obstacle is removed. Thus the buyer, 
who, after the sale, discovers that there is danger of an eviction, 
before he has paid the price, will not be bound to pay the price, 
till he is sufficiently secured against the eviction.® 

• 

C L> 4, D. in quib. eaw.pign . vd hyp. t. c. ; — I. 2, § 3 D.deeo quod cert . loc. ; — L 13, 
f* D. commod.; — LS,D.de reb. end.; — i 9, D. de servit. 

* -I* 1%D. de veib. sign.: — /. 2, § nit. D. de obi. ei act.; — /. ult. C. ad vcU. ; — L l t C. 

qu» dec . non est op . ; — /. 5, C. de obi. et act. • * 

* L. 18, § 1, Di de per . et com. r. v. ; — v. 1 17, § 2, D. de doli mal . exc. • SeQ the elev- 
enth article of the third section of the Contract of Sale, . 
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.IBSk ’PettaltieS' of the Non-performance of Covenants. — - In all 
covenants^ it is the second effect, of : tlie engagdtnent, that, he who 
faffs in the performance of what be is bound to, or delays to do it, 
whether it be for xyant of ability or \9ant of will, shall be bound 
to make: good the damages of the other party, according to the 
nature of the covenant, the quality of the non-performance or de- 
lay, and the circumstances of the case. f And if there is ground 
to dissolve the covenant, it shall be dissolved, with a reservation of 
the penalties which ought to follow from it against him who shall 
have- failed to perform his part of the engagement.® 

v. 

186. An Obligation without a Term. — If it has been omitted in 
a covenant to express the term of payment, or delivery of any 
other thing promised, it is a consequence; of the covenant, that, 
since the term is added only in favor of the person who is obligee!, 
if no time is allowed him for performing what he ought to do or 
to give, he is bound to do it or to give it immediately, and with- 
out delay. Unless it happens th*it the performance of the cover 
nant implies .the necessity of a delay, as if the performance is to 
be made in another place than that where the parties entered into 
the covenant. 1 * 

VL 

187. The Place of Payment , or other Performance of Covenants. 

— If, ■ in a covenant which obliges one to deliver any movable 
thing, it has been omitted to express the place where the delivery 
ought to be made, the thing shall be delivered in the place where jt 
shall- happen to be at the time ; unless it is by the knavery of tjtio 
person who ought to deliver it, that it has been removed from ttye 
place where it ought to be; or that it appears to have been « 
intention of the contractors, that the thing should be delivered: jut 
another place. 1 ... 

f L. 5, f 1, D. de prate, verb. ; — (. 29, § 2, D. de eed. ed. See concerning damages, the 
seventeenth and eighteenth articles of the second section of the Contract of Sale* * , 

* & deprcttc. verb. ; — l. 60, D. de ccH. ed . ; — 1. 6, C. de pact* ini . empt. et vend . 

comp . 6, C. de hat . vd act . ; — lSl 9 D.de reb. ered . # . 

* L. A*, D.dertg.jur.i ~lA\y% 1, D.deverb , ebL ; — § 2, Inst, eod.f^d. ?.4l,4 1, inf 
1 £• \2, § 1, D. depos. 38, D. de fud . ; li. 10, 11,12, Z3f. derm vind.;~t~U 0* D. 
de quod cert . he. 
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188. The Delay lasts till the last Moment ofdkeTermis eapife&l 
— He who has a term for paying, delivering, or doing any thingfr*i» J 
not in delay, nor can he be sued, till the last moment .of. the-teniv/ 
is expired. For it cannot tie said that he ,hi|s not satisfied his 
obligation, till the .delay is fully expired. Thus, he who it hound 
to make payment within a year, a month, or a day, has fext his de- 
lay all the moments of the year, the month, or the day. 1 


VIII. 

189. Of the Care which one ought to take of that which belongs) 
to another , when the Charge of it is committed to him by some Coo- i- 
enant. — It is a natural consequence of many covenants, that those: ;■ 
who have the charge either of a thing or of an affair belonging to. 
another person, or which belongs to them in common, are bound 
to take care of it ; and they are answerable for their knavery, their . 
faults, their negligences, but in a different manner, m according to 
the different causes for which thy* thing is committed to their 
charge, whether it be for their own interest alone, as he who bor- 
rows a thing of another to make ,use of it ; n or for the bare interest, 
of. the owner, as the depositary ; 0 or for their cornmqn interest, as 
in the case of a partner. 1 * And they are obliged to more or less 
care and diligence, according to the rules which shall be explained 
in each kind of covenant: but if it be adjusted in the covenant 
what care he ought to take who is intrusted with the affair, or 
tiling,, of another person, or which is in common to them both, it 
is necessary to keep to that.i 

IX. 

190. Nobody is accountable for Accidents. — Nobody is bound, in . 
any kind of covenant, to- answer for the losses and damages occa? 

* sioned by accident, such as a thunderbolt, an inundatipu, a.tor- . 
rent, force, and other events of the like nature. And the loss of 
the thing which perishes, or which is damaged by chance, falls 
upon him who is the master of it, unless it has been otherwise - 


1 $ 8, Inet. de verb, o «.;—/. 50, D. dejM. et act./ — /. 42, D. de verb. obi. 

* t. 23, D. de reg.jur. ; — /. 5, $ 2, D. eommod. 

* P. I 5, § 2r 

•IMS. 

* &§ *• 

P. I, S3, D. de ttg. jur. 
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agreed bn,' or th&t the loss or dhmrage may be imputed to some 
f&uli^fbz which bneiof the contractors is accountable $ as if a thing 
which iOughtto have been: delivered happens to perish, vtrhikH he. 
who- ought to deliver it refuses to do it.* 

X . 

.101;: JEfe who reaps the Profit ought to bear the Loss. — As it 
often happens, after covenants are agreed on, that the same thing,: 
or the same affair, is an occasion of gain or loss, according to the 
variety of accidents ; it is always understood, that he who reaps 
the profit ought to bear the loss ; * unless* it be that the loss ohght 
to be imputed to the fault of the other party* Thus, as the buyer,-, 
after the sale, has the advantage of the changes which make the 
thing better ; he suffers likewise the loss of those that make. /it 
worse.* Unless the loss maybe imputed to the seller; as if the 
thing perishes, or is diminished, whilst he is in delay to deliver it;* 


XI. 

192. The Estimation referred to some Persons . — In the cove- 
nants in which an estimation is to be made, as of the price in a 
sale; of the value of a rent, of the quality of a work, of the shares 
of gain and loss which partners ought to have, and others of 1 the 
like nature; if the contractors refer the matter to ‘the arbitration 
of a third person, whether they name him or not; or even to the 
arbitration of one of the parties ; it is the same tiling as if they' 
had referred it to the arbitration of persons of probity and skill in 
the matter. And whatever shall be awarded contrary to this rule 
will not be of £,ny force ; because the intention of those who make 
such references to other persons implies the condition, that what 
shall be regulated in the matter shall be reasonable; and their 'de- 
sign te not to oblige themselves to what may be arbitrated beyoiftl 
the bounds of reason and equity but if the person named "either 
■■ • ’■ -v't/TiVr; 

23, D:de reg. jur. in f.; — l. 1, C. de com mod . ; — v. 1 . 39, D. mand. See this si&K. 
article 'of the second section of the Loan pf Things to be restored in Specie, ? .? * Kf j * 

* £* 5, D de reb. cred — v. L 11, § 1, D . local . cond. ; — 1. 11, D. de neg. gmt. ; +~l. 1, 
4 4, D. de M. el act. 

1 L. 10, Z>. de rcg.jur . / — § 3, Inst, de empt . et vend.; — 1. 13, § 1, D. commod. 

* L. 1, C. de per. et com. r. v. . 

* L. 14, D. deper. et com. 

y L. 76, et eeq. D. pro socia; — l. 24, D . foe. l. 30, D. de op$. lib. It is necessary 
here to observe ttfe difference between this sort of arbitrators, and arbitrators n&gieditt a 
compromise,* and what shall be said of them in the title of Compromises. Bee l. 76, D.pro 
socio. 
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could not or would not make the estimation, or died before he 
could make it, the covenant in th^t case wppld bp , nuU.\ it 
cqqtoined the. condition, that the estimation should be . 
that person* 

XII. ( 

193. A Perfect Integrity is required in all Kinds of Cpveng<nts,~rr 
There is no sort of covenant in which it is not understood th,at 
the one party is bound to deal honestly and fairly by the other, 
and to do whatever equity may demand;* as well in the maimer 
of expressing himself in the covenant, as in the performance of 
what is covenanted, and of all the consequences of it. b And al- 
though in some covenants this honest and fair dealing has a larger, 
and in some a lesser extent, yet it ought to be sincere in.aU< cove- 
nants'; and each party is obliged to every thing that the same may 
require, according to t.Jie nature of the covenant and tjjjfa - conse- 
quences that it may have. 0 Thus, in a sale, this integrityl’fprau^ i ft 
greater number of engagements, than in the loan of* money. . JFlpor 
the seller is obliged to deliver the thing sold; d to keep it tilltjse 
time of delivery;® to warrant it. ; f to take it back again, if it has 
such faults as that the sale ought to be made void. e And the 
buyer has likewise his engagements; whichnshall be explained in 
their place. But in the Joan of money, the borrower is bound only 
to restore the saute sum, h with the interest, if he docs not pay it 
at the term after demand. 1 

* L. 75, D. pro sot'io ; — /. ult. C. de contr. empt. 

4 L r. 4, C. de ofd. et art. ; — L 31, 1). depos . 

. b.-JC. 2, § ult . D. deM. at act . v> *, /> 

C Z. II, § 1 , D. de act- empt . et vend. 1 ..... - L 

a D. I 11, § 1. 

4 L. 36, D. de act. empt. et vend. 

^ X. 39, § 2, 2). de. evict. 

* L. 11, § 3, £>• de act. empt. et vend. * . ; . ; 

h L. 2, D. de reb. cred. ; — /. 1, § 2, Z>. de old. et act. k 

* L. 3, § 1, D. de usur . This difference Ik; tween a greater and lesser extent of integ- 
rity, according to the differences of covenants, is the foundation of the distinction Irfihtfis 
made in the Roman law between contracts wh^h arc there called contracts' boom > 
and those which arc said to bo strict^ juris; the meaning of which is, that some co^tr^Cts 
arc so to lie interpreted by the rules of honesty and conscience, that they arc supposed to 
include many things, although they be*not expressly mentioned in the contract ; 

In other contracts the very letter of the contijwt h to be closely adhered to. 4 
law of nature,* and by our customs, every contract is bonce jidei; because honesty and 
Integrity have and ought to have in aU contracts the full extent that eqjnitf>c4H tie* 
*nand. -No propter nimiam subtilitatem variorum, latitudo voluntatis^ntraheBlitinv-im* 
pediatur. L. un. C.tU act. et ab hcer. et contr . hear. ; — 1 \ /. 1 1 1, D. de verb. M W w M 
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: 194; Honesty required as to ThirdPerSdns . — The honesty which 
ferieeessaryih covenants is not confined to urhat concerns the ei>fc- 
tractors themselves ; but they are bound likewise to deal honestly 8 
with respect to all t])ose who may have an interest in what is trans- 
acted between them. Thus, for example, if a depositary discovers 
that the person who made the deposit has stolen the thing depos- 
ited, honesty obliges him to refuse to give it back to the thief wh6 
intrusted it with him, and to restore it to the person who appears 
to ; bC the true owner. 1 

r 1 

XIV. 

195. In what Sense we ought to understand that it is lawful for 
One' Party to cheat the other . — The ways by which every one man- 
ages his own interest, at the time he contracts with another, and 
the resistance of one party to the pretensions of the other, within 
the bounds of that which is uncertain and arbitrary, and which 
must be regulated, have nothing in them contrary to honesty. 
And whereas it is said that it is lawful, for example, in sales, for 
one to overreach the other, this ought to be understood of the ad- 
vantage which the one party takes of the other, in that extent 
which is uncertain and arbitrary ; such as in the greatness or low- 
ness of the price ; m but this liberty ought not to be extended to 
any fraud. 

XV. 

196. Delays are arbitrary for the Performance of Covenants , ac- 
cording to the Condition of Things.— In all covenants in which 
one of the contractors is obliged to do or give a thing, or to ac- 
complish in any other manner that which is agreed on ; and es- 
pecially in those in which the* non-pcrformancc is to be attended 
with a dissolution of the contract, or with some other penalty, it 
is equitable, and for the public interest, that the covenants be not 
immediately dissolved, nor the penalties incurred for every sorted 
non-performance indifferently, Thus, for example, if the buyer 
dpi# hot pay the price at the time appointed, the sale shall hot be 
jnstEintly annulled, even although it had been so agreed on ; but a 
cextaitt time is allowed to the buyer to pay the price, before the 

1 £. '31, $ 1, D. depot. Se« the end of the third »ection of Depotk. 

\ 4,D. de min.f—l. 10, C.derete. vend. ; — l. 22. $ ult. D. looat. ;—‘v 1. 8, C. 
dense. tend. - • 
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sale be made void. And in the other caaes of backwardness, 
Whether of payment, or delivery of any thing, the judge ought * in 
prhdence to grant such delays as may be reasonable; according ito 
the circumstances.® 5 ’* "' t: 


SECTION IV. 

OF. THE SEVERAL SORTS OK PACTS AVIIICH MAY BE ADDED TO COV- 
ENANTS J AND PARTICULARLY OF CONDITIONS. 

197. Among the several sorts of pacts that may be added to all 

manner of covenants, some are of common use to all the 'kinde 
of covenants, such as conditions, clauses of nullity, and others; 
and there are some which are peculiar to some kinds of cove- 
nants, such as the power of redemption to the contract of Shle. 
We shall only set down here such as arc common ^o all sortS'Of 
covenants; and what are peculiar to some covenants shall be in- 
serted in their proper places. > 

Art. I. 

198. An Indefinite Liberty for ail Sorts of Pacts. — Seeing cov- 
enants arc arbitrary, and vary according to the wants of mankind ; 
We may to all sorts of covenants, contracts, and treaties, add all 
manner of pacts, conditions, restrictions, reservations, general ac- 
quittances, and others, provided that they have nothing in them 
contrary to law and good. manners.* 

II. 

199. We may add to ordinary Engagements, or take from them. 
— We may likewise change the natural and. ordinary engage- 
ments of covenants, and either augment or diminish them,, or eifei) 
derogate from them. Thus, in the contracts of sale, deposit,' pafct-J 
nership, and others, the laws have regulated in what manner -thr- 
one party is answerable to the other for his fault, or his negligence ; 
but one may charge himself with more or less careand diligence, 

n L. 23, in f^D. de obi. et act.; — I. 45, § lft, D . de jar. 

M.;—L 24, § 4, D. locat. See the fifteenth, sixteenth, an 
lpwing section, and the tenth article of the sefcond section c. _ 

* V. tup. Sect. 2, art. 2; — 1. 1, D. de pact. l. 23, D. de reg. jar.* r A d^tas. ; 

b 27, j| 4, D. de pact. 

"i: ■ ■■ r 
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according asit unagreed on/ Thus the seller, sdthough naturally 
bound, to warrant "what he hassold - , may free himself from .all 
othfr itwueraaty besides that of his own act and deed. 0 And tte®, 
equity of these arguments is grounded on the particular motives 
which, the contractor have to enter into them. That seller, for 
instance, is discharged from warranty, because h° sells the thing 
at a lower price. 

III. 

200. Exception of that, which would be against Honesty. — The 
liberty of augmenting or diminishing engagements is always re- 
strained to what may be done honestly, and without fraud or deceit. 
And, deceit is always excluded from all manner of covenants.* 1 

IV. 

301. Every one may renounce his own Right. — In all covenants,. 
Every one may renounce his own right, and that which is for his 
advantage; 0 provided that what* he does be not contrary to equi- 
ty, law, and good manners, nor to the interest of a third person/ 

V.* 

202. Pactions cure limited to their Subject-matter, — The partic- 
ular pactions which are added in contract^ are limited to the mat- 
ter which occasions them, and arc not to be extended to that 
which the contractors had not in view.® . 

Op Conditions. . .... , 

vx 

,203. Definition of Conditions, their Use , and different Effects. 
-r-r lt being usual in covenants for the parties to foresee accidental 
that .may produce some change which they arc willing to guard; 
agaipst, they therefore regulate what shall be done if those cases, 
cLp> happen. I Arid this is what is done by the use of conditions.. , 

' b £•. ti,4 18, D. dead, empt.et vend. See the fifth, sixth, and seventh articled bfthe 
tenth section of the Contract of Sale. . 

;* 3 . D. depart.; —1. 1, § 7, D. dep. ; — l. 23,D.dc reg.jur.; — j. 69, D. de verb. 

* A 46, D. aeptydfj— l, 89, C.eod.;~l. 41, JQ. de min. . . 

- ^ 5 .4, J9. de pact. See the third article of the second 

•octiain. ff. L 4,’f 4, T>. ti quia caut ; — v. 1. 8, D. de trans. 

* See the twenty-first article of the second section of this title. £. sit, { 4, D. depart. ~ 
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fv 204. Conditions, therefore, are pactions wbidh regelate that 
which the contractors have a mind shouldbe done, if a case 
winch they foresee should come to pass. Thus, if it issaid.th^tj 
in case a house that is sold be found to be subject to such a ser- 
vice, the sale shall be void, or the price lowe&d, this is a condi- 
tion: for the parties foresee a case, and they: guard against , it 
Thus, if a house is sold on condition that the purchaser shall not 
raise it “higher, the seller foresees that the buyer may make this 
change, and he provides against it, that he may preserve the 
•lights of another house different from that which he sells.. 

. 205. We have added this second example, to show that the 
burdens which contractors impose upon one another in covenants 
are of the same nature with conditions. For it is, properly speak- 
ing, a burden imposed upon the purchaser, not to have power to 
build his house higher ; but this burden implies a condition, as if 
it had been said, that, in case the purchaser should offer to .raise 
his house, the seller might hinder him. And it is for this reason, 
that we often make use of the word condition, and of the wqyd 
burden, indifferently ; and we say, on such a condition, or with . 
such a burden. And we likewise use the word conditions in 
the plural number, to denote the different agreements in a treaty, 
because they all of them oblige in such a manner, that, if it hap- 
pens that the parties fail in performing them, or act contrary to 
them, they are liable to the penalties of non-perforrpance. 

206. The events foreseen by conditions are of three sorts. 
Some of them depend on the act of the persons who treat to- 
gether, as if it is said, In case that a partner engages himself in 
another partnership. Others are independent of the will of the 
contractors, such as casual events, as if it is said, In case there 
happens a frost, hail, or barrenness. And there are some . which 
depend partly on the act of the contractors, and partly on chance, 
as if it is said) In case that such a merchandise arrives such a ' 
day. 

207. Conditions are of three sorts, according to the different . ef- 
fects which they may have. One is, of those which accomplish the 
covenants that are made to depend on them ; as if it is said,. that 
a sale shall take place, in case the goods be delivered on su&h a 
day. The second is of such as dissolve the covenants,; as. if ft is 
said, that, if such a person arrive within such a time, the lease- of 
a house shall be void. And the third sort is of tooBe winch nei- 
ther accomplish nor dissolve the covenants ; but , Which phly 
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make soraeothe$ , 'changesin theitt ; as if it is said, that, if a bouse 
whiChis letbe ! given* without the movables that were promised, 
tHpre)dj,t shall be lessened so much. ■ ' ‘ - '* - *' 

■ ' 208. There are some conditions expressed, and there are others 
Mbifi which are understood without being expressed. ’ The express 
conditions are ail those which are expressly mentioned ; as when 
it is said, if such a thing be done, or not ; if such a thing happen, 
dir ’not. The tacit conditions are those which are implied in a 
covenant, Without being expressed ; as if it is said, in the sale of 
an estate, that the seller reserves to lymself the fruits of that > 
ybar ; this reservation implies the condition, that there shall grow 
fruits, in the same manner as if had been said, that ho reserved 
the fruits, in case there should be any.* 

VII. 

209. Of the Condition on tohich depends the Accomplishment of a 
f&ftjenanl. - — Jn the covenants whose accomplishment depends on 
fife'bveht of a condition, all things remain in suspense, and in 
the same condition as if there never had been any covenant, until 
the condition happens. Thus, in a. sale which is to be perfected 
by the event of a Condition, the buyer has in the mean while only 
an expectation, without any right either to enjoy the thing, or to 
acquire it by prescription. 1 * But the seller continues to be master 
of the thing sqjd, and the fruits of it belong to him. 1 And if the 
condition does not happen, the contract is void. 1 

VIII. 

210. Effect of the Event of this Condition. — The condition on 

Vrtiich depends the accomplishment of a covenant being come to 
pass, it makes the covenant effectual, and produces the changes 
Which ought to follow from it. Thus, a sale being perfected by 
the 'event of a condition, the buyer becomes instantly master of 
the thing ; and this change has the other consequences which are 
th’e effects of the covenant."* K 

* JjJV8, D. de verb. obi. ; — § 3, D. de amd. et dem. , 

... *VZ« fclXdeio diem add, ; — ■§ 4 , Inst, de verb. M.: — l. 54 , D. de verb. nyn. 

. * L. fi, D. de per. et com. r. v. • 

, 1 £. 37,1). ddvlikr\ empt.; — l. 8, D. deppr. et com. r. v. 

m empt. f-^l. g, D. de per. et com. r. v. The event qf the condition' 

hath sotuctfrucs ac stfoa otirp effect, Thus, the, mortgage stipulated is a conditional obli- 
vrp naw its pifect from the date of tho obligation, ■whenever the condition shall 
cbme to < pasls. M ®i« die Seventeenth article of the third' section of MaMtfdpee. 

VOL. I. 16 



m THIS CIVIL LAW. [FA^T I. HOOK L 

IX i 

211. Of the Condition on which the Dissolution of aXhve- 
na/nt depends . — In covenants which are already perfected, 
which may be dissolved by the event of a condition, all things re- 
main in the mean while in the same conditiop they were in by 
the covenant; and the effect of the condition is in suspense,, until 
it happens. Thus, if it is said that a sale which is perfected 
fflyQl be void, in case that within a certain time a third person 
give a greater price for the thing sold, the buyer until then re- 
>mainB master, he prescribes, he enjoys the fruits ; and if the thing 
perishes, he bears the loss* of it.“ 

X. 

212. Effect of the Event of this Condition. — The case of the 
condition which is to annul a covenant being come to pass, the 
covenant shall be void/; And this change shall have the effects 
which ought to follow from it, according to the rulcs # which shall 
be explained in the sixth section, and in the rule that follows* 

XI. 

• 

213. In what Manner the Consequences of Conditional Covenants 
are regulated l — Whatever happens either before or after the 
event of the condition, it is regulated according to the state in 
which tilings arc at the time. Thus, when a sale is perfected, and 
is to be annulled in ease a certain condition happens, the buyer 
is in the mean while master of the thing ; lie prescribes,, he enjoys 
the fruits of it; and if it happens to perish, he bears the loss: 
because the sale subsists still ; and consequently the thing be- 
longs to him, until the sale be annulled by the event of the condi- 
tion.P And, on the contrary, when the accomplishment of a sale 
depends on a condition, if before tlife event of that condition .the 
thing perishes, it is the seller that bears the loss, because he con- 
tinues to. be master of it, till the event of the condition accom- 
plishes the sale. 4 And after that the condition is come to pass, 
all the events of gain or of loss belong to the person who at, that 
time happensto .be master of the thing, whether the condition 
accomplishes or whether it dissolves the covenant. Thus, & w 

• ,i. ■ -fajjaboT 

■ L. 2 , />. dm in diem add.; — d. 1. 2 , § 1 . 

° L. 2, D. de in diem add . ; r-i. 3, D.df ymtr. empt 

P L. 2, § 1, D. de in diem add . 

* L, 10, $ 5, D. dejur dot , 
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always the state jn which things' Happen to be at the time when 
the condition 'homes to pass, and the effect which it ought to have, 
wMchregulate the consequence of conditional covenants.' 

XII. 

214. Of Conditions which relate to the Present , or Past Time. — ■ 
Conditions which have no relation to the time to come, but only 
to "the present or past time, have their effect immediately ; arid 
the covenant is at the same time either accomplished or annulled; 
according to the effect which it ought to have from the condition.* 
Thus, for example, if a merchandise is sold, on condition that the 
sale shall not take place unless the merchandise be actually ar- 
rived in such a port, the sale is either instantly accomplished, if 
the merchandise is arrived in port ; or instantly void, if it is not 
arrived: And the covenant is not in suspense, although the per- 
sons who treat on such conditions are ignorant whether they are 
obliged, or not. But it is only the performance which is sus- 
pended, until they know whether the condition has happened, 
or not.* 

XIII. 

215. Of Impossible Conditions. — Conditions that Are impossible 
annul the covenants to which they arc added.* , 

. XIV. 

216. The Effect of Conditions passes to Heirs. — If the con- 
ditions do not happen till after the decease of the contractors, they 
have their effect with respect to their heirs and executors. 1 * 

•• XV. . 

*' 2l7. Conditions which do not depend on the Act of the Con- 
tractors have their Effect immediately. — If the condition on wMeh 
depends the accomplishment or dissolution of a contract, or the 
imaking any change in it, be independent of the act of the con- 
traetbrs, it hath its effect immediately when it happens, dt as Soon 
as tt’ is fynown. Thus, for example, if it is agreed^ that A ’sale of 
foragb 'shall not take its effect, unless a regiment of horse Arrives 

• 

r L. ByD.de peri . et com . r. v . • 

• L. 37, D, de reb. cred. ; — v. 1. 38 et 39, eod. 100, D. de vet}, cbttg. 

1 L. D. deobl. et act.* 

24, Inst, deinut. slip. ; — l. 8, D. de per. et com. r. v* 
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within such a time ; it shall have its effect so soon as the regiment 
arrives ; or it- shall remain null, if the, . regiment does not, arrive. 
Thus, when an estate is sold on condition that, if it be found sub- 
ject to a certain charge, the sale shall be dissolved, it will depend 
on the buyer to break the sale, if the estate appears to be subject 
to that charge ; * unless it be such a one as is in the seller’s power 
to free the estate of, and that the circumstances make it reasonable 
tO^ allow, him a time for doing it. 


XVI. 

218. Conditions which depend on the Act of the Contractors 
may suffer a Delay. — If the condition depends either wholly, or 
in part, on the act of one of the contractors, and he has not 
satisfied it within the time, it is understood that, in the cases 
where it would be equitable to grant a delay, it ought, to be 
granted according to the circumstances; as when the delay .has 
occasioned no damage, or, if there is any, when it may be repaired. 
Thus, when an estate is farmed out, or a house let, on condition 
that the proprietor shall make some repairs within a certain time, 
the lease shall not be immediately void, although the repairs be 
not finished precisely within the time. But prudence will direct 
the. judge to grant a delay according to the circumstances; either 
without damages, if the. tenant has suiterfd no prejudice by the 
delay, or with reparation of the damage which the delay may have 
occasioned.* 


XVII. 

219. An Exception. — IT a delay for performing a condition 
could not be granted, without destroying the very essence of. the 
covenant, or without causing a considerable damage,, the. condi- 
tion shall have its effect without delay, whether it depend on the 
act pf one of. the contractors, or be altogether independent of.it. 
Thus, for example, if a sale of goods be made on condition thed 
the seller shall deliver them on a certain day, for an embarkation, 
or for a fair, and that the buyer shall pay the price of the goods 
in ready money; it will depend on the buyer to annul tfce sale, if 

the seller does not deliver the goods on the day appointed ;,.nndf jto 
* 

x § 4, Inst . verb . obi. See, on this and tlfc following article, the $ixt$ent^ ^r$c|p of * 
the fifteenth section, and the fourteenth article of the sixth section. ^ 

,7 Z* S3, D. de vbl. it ac*.;-*-/. SI, D, cfe jud. See the next article* find tho, fifteenth 
article of the third section. ' 
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will likewise depend on the seller to break the contract) if the 

buyer does not pay in ready money. 'Thus, in all the cases, it is 
by the CircUlhstances that we must judge whether there be room 
for' granting a delay for performing a condition, or other engage* 
ment.* 

XVIIL i 

220. Of the Party who hinders the Accomplishment of the Condi- 
tion. — If the event or fulfilling of a condition be hindered by the 
party whose interest it is that it do not happen, whether it depend 
on his act or not, the condition with respect to hirrfc shall be held • 
as fulfilled. And he shall be obliged to what he was bound to do, 
to give, or suffer, in case the condition happened.* 

Of Clauses of Nullity, and Penal Clauses. 

221. Clauses of nullity are those by which it is agreed that the 
covenant sh^ll be null in a certain case. As if it is said, that a 
transaction shall be void, if such a tiling be not done, or given, 
within such a time. 

Penal clauses are those which add a penalty for default of per- 
formance of that which is agreed on. As is in general the penalty 
of damages, and in particular the penalty of a certain sum. 

XIX 

222. The Effect of Clauses of Nullity and Pedal Clauses.— 

Clauses of nullity ami penal clauses arc not always executed to 
the rigor; and covenants are not dissolved, nor penalties incurred, 
in the very moment which the contract bears ; even although it 
should be agreed on that the contract should be void, by the bare 
deed, and without any ministerial act of justice. But these sorts 
of clauses have their effect regulated by the discretion of the 
judge, 1 * according to the nature of the covenants, and the circUm- 
Stances, pursuant to the foregoing rules. ;! i 

... XX. . ... . . .... 

‘ 223. It does 1 not depend on him who fails in performing what he 

! p^om,isedj to annul the Covenant by his Non-performance.-^- If it is 

* * * 

* ' *;See ike fifteenth article of the third section* 

^ l6 J? r ^ r i“ r . • • 

§ 2, D. tfc verb. obL See the preceding roles, and the tenth article of the sec- 
ond section of PartnerMp. . r > * 

16 * 
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s aid that a contract shall be made void, in case one of the con- 
tractors fail to perform on his part any one of. the engagements he 
is bound to ; the clause of nullity shall not have this effect, to 
make it depend on him to annul the contract by not performing 
what he has promised; but it will depend on the other party, 
either to force him to make performance, or to have the contract 
declared void, and such damages allowed him as shall be due. 
Thus, when it is said that a sale, a transaction, or other coiitraet, 
shall be annulled upon failure of payment, it will not depend on 
him who is bound to pay, to annul the covenant by not making 
payment. 1 * 

xxi. 

224. Covenants concerning an Uncertain Event. — In covenants 
where persons treat of a right, or other thing which depends on 
some certain event, and from which there may accrue either 
profit or loss, according to the difference of events tl\pt may hap- 
pen ; it is free for the parties t,o treat in such a manner, that the' 
one, for example, renounce nil profit, and free himself from all 
loss; or that he take a certain ««uhi in lieu of all that he could 
expect of profit; or that he charge himself with a certain loss for 
all the losses which he had to fear. Thus, a partner who is de- 
sirous to withdraw from the partnership may adjust with his 
copartners what present and certain profit, lie shall have, or what 
loss he shall bear, whatever accident fall out. • Thus, an heir may 
treat with his coheirs to give up all his right in the inheritance, 
for a certain sum, and oblige them to indemnify him from all 
charges. And these kinds of covenants have their justice founded 
upon this, that one party prefers a certainty, whether of profit or 
loss, to an uncertain expectation of events; and the other party, 
on the contrary, finds it his advantage to hope for a better condi- 
tion. Thus, there is mnde up between them a sort of equality' iff 
their bargains, which renders their agreement just. 0 


** L. 2, D . de kg. commies- 

* 1’ /• l, D. de (ran*, in verbo , de re dubia ; — /. 12, <7. cod. ; — 1. 17, C. de hmt. invert#, 
propter inccrtum; — v.l. 11, C. de (ran*.; — /. 2, $ 9, de fact, ml act. vend. ) 1,/Cl 
de evict. It is upon the rale explained .in this article, that the validity of t ransactioita Is 
founded, which are authorized notwithstanding the damage that may happen <to 
the parties; bedauso these damages are balanced hy the advantage which the transketbrs 
find in ridding themselves of a troublesome lawsuit, and settling the quiet of their fufrll- 

llCS. .V, 

We make use, likewise, of this rale, among other considerations, to JtHtifyodr practice 
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SECTION V. 

OF COVENANTS WHICH ABE NULL IN THEIR ORIGIN.' 

Art. L ...... 

235.; Definition of Covenants that are Null. — Covenants that are 
null ; are those which, for want of some essential character, have 
not thef nature of a covenant. As if one of the contractors was 
under any infirmity of mind or body, whicli rendered him incapa- 
ble of knowing what engagement he made;* if one had sold, a 
thing belonging to the public, a thing set apart for a sacred # use, 
or any other thing that could not be bought or sold; or if the 
thing sold did already belong to the buyer. b i 

II. " 

226. Coveyants Null, although the Nullity be not yet known.-**; 
The covenants which are null nn their origin are in effect such, 
whether the nullity can be immediately discovered, or whether the 
covenant appears to subsist, and to have some effect. Thus, 
when a madman sells his estate, the sale is immediately null from 
the beginning, although the purchaser be in possession of the 
estate, and enjoy the fruits of it, and although # at the time of the 
sale this condition of the seller was not known. And it is the 
same thing, if one of the contractors has been compelled by 
force. 0 ■ . * 


III. 


227; Causes • of the Nullities of Covenants. — Covenants ate 
null, either because of the incapacity of the persons, as in the 


la admitting the renunciations, of daughters in contracts of marriage, contrary to the tenor 
or the Roman law. V. I- 3, C. de collut. 

Wo must take heed in the use of this rule concerning treaties about uncertain events, 
not to extend it to cases where the consequences would be repugnant to law or good 
manners. As, for instance, if two presumptive heirs should treat together concerning the 
future, inheritance of the person to whom they are to succeed ns heirs. For this agree- 
ment would be unlawful, unless it were made with the express consent and Approbation 
of the. person concerning whose inheritance theyureat, as shall he explained in its proper 
place; V. l 80, C.depact. . 

, •* See the title of the Victt of GovpnaMe. 

9ybut.de imat.Ulp.' • 

. h | if tod. See the first article of the sixth section. 

Jntt.de imt, stip. ; ~-l. i f C. de retc. vend 
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example of the preceding article ; or because of some vice in the' 
Covenant) as if it is contrary to good manners; 4 or beeanSetsof* 
some other defect, as if it is not to be accomplished but by the 
event of a condition which is not come tp pass; 6 or for other 
causes.* 


IV. 

228. Incapacity of Persons. — Persons may be incapable of con* 
tracting, either by nature, or by some law. Thus, by nature; 
madmen,* and such persons as, because of some; infirmity, are 
not able to express themselves, h arc naturally incapable of all sorts 
of covenants. Thus, by the prohibition of the law, prodigals 
who are interdicted arc incapable of making covenants to their' 
prejudice. 1 * 

V. 


229. Different Incapacities of Persons. — The incapacities of 
persons are different, and have different effects. Some persons 
are incapable of all contracts ; such as madmen, and those who 
cannot express themselves: otfiers are. only incapable of such 
covenants as are to their prejudice; such as minors and prodigals. 
And married women cannot contract any obligation whatsoever 
in Some provinces, unless they are authorized by their hus- 
bands. 1 


VI. 

■230. Two* Sorts of Nullities, either by Nature, or by some Law. 
— The nullities of covenants are either natural, or depending on 
the disposition of some law. Thns, the covenants which are* con- 
trary to good manners, such as a treaty about the inheritance of a 
person who is alive,® and those wliich are impossible, are nata* 

d , § 24, Insl. de i nut. stip . See the third article of the f^rst section. 

* L . 37, D. de coni . empt. ; — l 8, D. de pcric . ci comm. r. v. 

f See the first article, and those which follow. 

* § 8, Inst, de inut. stip . 

h r. § 1 y eod. 

1 L. 1, D. de cttr./tir.; — I 6, D . de verb, obi . There are other causes of ihoapafeify; 
sncli as minority, civil death, and other* See the title of Persons. -• * >: X T * 

1 This follows from the foregoing articles.. See, as to what is said here cOroremkig 
married womerf; what has been observed on the first article of the first seetbn eff Pdtoite 
And in the preamble to the fourth section of the title of Doicries. 4 ^ ^ 

* L. 4, C. de iimf. stip.; — r. 1. 30, C. de poet.;— and the remirk W thd t&tttiM I dr* 

tide of the fourth section. s * *'■ J 
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rally vicious and* null.* Thus, it is by a law that tho sale of an 

entailed eatatois unlawful and void. 0 


vn. 

231. Covenants which are Null on one Part, and not on the other. 
— There are covenants which may be declared null on the part of 
one of the contractors, and which subsist, and oblige irrevocably, 
on the part of the other. Thus, the contract between one that is 
of full age, and one under agO^rflay be annulled with respect to 
him who is under age, if it is not to his advantage; and it subsists 
with respect to him that is of age, if the minor does not demand/ 
to berelieved. p And this inequality of the condition of the con- 
tractors has nothing in it that is unjust. For he that was of age 
knew, or ought to have known, the condition of him with whom 
he treated. 4 


VIII. 

• ' 

232. Covenants that arc Null, which maybe validated. — Cove- 
nants which were liable to be annulled by reason of the incapacity 
of the persons, become valid afterwards, if, when the incapacity 
ceases, the persons ratify or approve the covenant. Thus, when 
a minor, being come to age, ratilies or executes the contract which 
he had made in his minority, this contract becomes irrevocable, 
as if he had made it after he was of age.* 

IX. 

233. A Natural Obligation. — - Persons who are not by nature 
incapable of contracting, and who are only incapacitated by the 
prohibition of some law, do nevertheless tie themselves by t]ieir> 
covenant to a natural obligation, which, according to the circumr 
stances, may have this effect ;* that although they cannot be couic. 
pelled by law to make good what they have promised, yet, if they 
do perform their engagement, they cannot afterwards be relieved.* 
Thus, for example, by the Roman law, a son who is still in the 

“ It. 185, D. de reg.jur . ; — 1 >. 1. 7, C. 'de reb. at. n. at. 

•*. L. 7, C de nib. al, non at. 

f Z*. 13, $ 29, D. de act. empt. et vend. K 

dereg. jur. 

■*> 2, £>. de autk. et cone. tut. et cur!; — 7. 2, C. « tnaj. fact. rat. hob.; — 1.3 , } D. 
demin. t 

* £> lfl, D. deoblet act.'; — L 16, § 4, D. de fidejust. flV, D. ad leg. fak.; — 
l. 94 , \ 3 ,D.de sol. ; — v. 1. 10, D.de verb. sign!/. ; — etl. 84, f 1, D. de reg.jur . ... 
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power of his father, although of age, cannot oblige himself by bor- 
rowing money ; but if he pays what he haa borrowed, hje cannot 
afterwards recover it* Thus, in the provinces where a mended 
woman cannot bind herself, not even with the consent of her huSr 
band, if after the husband’s death she pays whpt she had promised, 
she cannot plead the nullity of her engagement for recovering 1 
what she has paid. 


• -’V -:v 

234. Error and Force annul Covenants. — The covenants 4n 
which the persons, even those who are capable of contracting) did 
not know what was necessary to be known in order to form 
their engagement, or liad not the liberty of consenting to. it, ace 
null. Thus, the covenants in which the contractors mistake one 
another’s meaning, the one meaning to treat of one thing, and the 
other of another, arc null, through the want of knowledge, and of 
their consent to one and the same thing.* Thus, covenants in 
which the liberty of the contractors is restrained by some violence 
are also null.* 

'XT. 

235. Covenants about Things which cannot be bought or sold are 
Null r .— Covenants in which people treat about t hi nop which can- 
not be bought or sold, such as things set apart to a holy use, things 
belonging to the public, are null/ 

XII. 

236. A Covenant annulled In/ the Change of the Thing sold. — If 
in a covenant the one party is bound to give a thing to the other, 
and before it be delivered the thing ceases to be a vendible com- 
modity, without the act of the person who was bound to deliver 
it, the covenant will be an nulled. Thus, the sale of an estate will 
be without effect, and will become null, if the estate is dostinatad 
for some public work, without the act of the seller.* 


* t,. I, in f.etl . 10, D. de senat. Mactd. • 

* f S2, Inti, de inut. Hip. ; — I. 57, D-deM-tt ad. ; — 1. 116, § 8, D. dertp.jur . )— r. 

1. 137, \ 1, D. de verb. oil. ; — 7, 83, $ 1*1). de verb. oW. ; — I. 0, D. de oonir. tmpt. / ] 

* L. I, C. de.'tte. vend.; — d. 1. 116, D. de nf/. jur. See the title of the of'Caee- 
M onto. 

f It. 83, S 5, D. de «5«r5. M. ; — $ 2, InA. de inut. Hip. 

* } S, Alt. de inut. Hip . ; — 7. S3, f 5, D. de verb. M. 
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XXIX. ' 

237. Obligations without a Cause are Hull.—— In covenants where- 
in anyone is obliged without a cause, the obligation is null.* And 
it is the same 'thing, if the cause happens to eease. b But it is by 
the circumstances tjjat we must judge whether the obligation hath 
its cause or not 

XIV. 

• 

238. The Effect of Covenants that are Null through the Fault of 
one of the Contractors . — 'Ehe covenants which happen to be null 
through some cause for which one of the contractors ought to be 
responsible^ as if he has alienated a thing set apart to a holy use, 
or which belongs to the public, although they are mill, yet they 
have this effect, to oblige the party who is in fault to make good: 
the damages which he has occasioned to the other.” 

V . xv. 

239. The Consequences of Covenants annulled. — If a covenant, 
although null, has had some consequence, or some effect, and is 
declared to be void, the contractor^ are restored to the condition 
which they would have been in, if there had been no covenant at 
all, in so far as the circumstances will allow, and witli the restitu- 
tions that may be due from him who is liable to make tlsem. d 

XVI. 

2-10. The Ministry of Justice for annulling Covenants . — Although 
a covenant proves to lx; null, yet he who complains of it can- 
not restore himself to his own right, unless the other party con- 
sent to it. Bnt he must have recourse to the authority of justice 
whether it be to get the nullity declared by a sentence, and him- 
self reinstated in his right, or to get the sentence of the court put 
in execution, in case it should meet with opposition.* For when 
it is necessary to make use of force, the public justice of a coun- 
try suffers none but what she herself employs. 


* See the fifth article of the first section. 

£. 4] D , de condit . sine emu. 

dt. Lift, de emptione ei venditions; — v. L 3, C. de reh. alien, non alien . 
f A; in ini. restii . « 

• L. \3, D. quod net. caus. ; — 7. 1, C. de resc . vend . ; — v. 1. 9, CL ool.'mat. ; — v. I 1 # 
D.uti posekL See the fourteenth article of the following section, and the second section 
of the Vices of Covenants. 
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241. Covenants which are Null are useless- to Third PersonSy &t 
well as to the Contractors themselves . — If -the covenants by which 
any- right accrues to' third persons prove to be null, they have nt> 
more effect with respect to those persons, than, with respect to the 
contractors. Thus, the creditor has no mortgage on the estate 
which his debtor had acquired by a contract that was null. f - 


SECTION VI. 

OF THE DISSOLUTION OF COVENANTS WHICH WERE NOT NULL; 

Art. I. 

242. Difference between Covenants that are Null , and those that 
are dissolved. — There *is this difference between the 
dissolution of covenants, that the nullity makes it never to have 
been a real covenant, but only tire appearance of one ; a whereas 
the dissolution annuls a covenant which was in force. 1 * 

II. 

243. Divers Cases which dissolve Covenants. — Covenants wliifeh 
were valid may be dissolved, either by consent of the parties who 
change their minds;® or by the effect of some paction, which has 
been added to the covenant itself, such as a power of redemption, d 
a clause of nullity;® or by the event of a condition; 1 or by a res- 
titution; 6 or by a rescission of the contract, 11 on account of some 
fraud, or other damages, such as the lowness of the price in a sale, 
<fr for other causes, as will appear in the following articles. 

III. 

244. The latter Covenants derogate from the first. — The latter 
covenants which annul the former, or which change them, or dero- 

r This rule is a consequence and a natural and necessary effect of the nullity. 

* h 2, Inst, de inut. slip. 

b L. S, C. de eond. ob caus. dot. 

® L. 35 , D. dereg.jur. ; — § ult. Inst. quib. mod. toll. obi. 

* V. 1. 2, C. de poet. int. empt. et vend. c . ; — 7, eod. . ■ 

* See the fifteenth article of the third section, and the eighteenth article of the A>ttrth 

section. , 

[ L. 2, D. de in diem add. $ Tit. deli 6* rent. 

® Tit, de dole, /• 2, C. de rose. vend. 
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gate from them, ’have the effect which the contractors intend they 
should have, whether it be to annul or to alter what they- had 
agreed upon ; and they put the contractors in the condition in 
which they have a mind to put themselves by these changes, in so 
far as the circumstances will allow. 1 

IV. 

245. New Covenants cannot prejudice the Rights which Third 
Persons have acquired by former Covenants. — The changes which 
the contractors make in their former covenants by those of a later 
date are noways prejudicial to the rights which third persons had 
acquired By the first covenants. Thus, a sale which was already 
perfected, and executed in all its parts, being dissolved only by the 
bare will of the seller and buyer, the buyer’s creditor retains his 
right of mortgage on the estate, which returns to the seller, by the 
bare voluntary dissolution of the contract of sale. 1 But if the 
covenant wag dissolved by the effect of a clause in the contract, 
such as the event of a condition, or a power of redemption in a 
sal^this mortgage would vanish, and the contractors would enter 
again to their rights, even by the affect of their covenant 

V. 

246. A Covenant dissolved by the Event of a* Condition. Cov- 
enants which are accomplished but upon condition that, if such .a 
case happens, they shall be void, continue in force till the condi- 
tion happens, and then they are dissolved, pursuant to the four- 
teenth and fifteenth articles of the fourth section.™ 

VI. 

247. Effect of Clauses of Nullity . — If it is said in a covenant,, 
that it shall be void in case one of the contractors fails to perform 
some engagement, the non-performance docs not dissolve and 
annul the covenant, but in conformity to the rules explained in the* 
eighteenth and nineteenth articles of the fourth section.® 

1 L. 12 , C. de pact. 

1 L, 63, D. de jur, dot . ; — l. 9, Z>. de lib . caus. ; — l. 10, Z>. de jurejur. See the four- 
teenth and fifteenth articles of the twelfth section* of the Contract of Sale, and the remarks* 
made thereon. . 

, m See the fourteenth and fifteenth articles of the fourth section, and the fourteenth arti* 
cle of this . • 

" Sec-the eighteenth and nineteenth articles of the fourth section, and the fourteenth* 
article of this. 

VOL. I. 
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248. Covenants annulled by Agreement . — If .a covenant leaves a 
liberty to one of the contractors to recede from bis bargain within. 
a certain time, or if there is a power of redemption, or .other 
clauses which may annul the covenant some Qther way, the put- 
ting these clauses in execution dissolves and annuls the coven)$nt, 
according to the agreement of the contractors. 0 

VIII. 

249. Covenants repealed because of Fraud. — Covenants, in; which 
one of the contractors is overreached, and cheated by the fraud of 
the other, or by any other unfair way, are dissolved or annulled 
when the injured party complains of it, and proves the fact. p 

IX. 

' y 250. Damage without. Fraud , which is called Dolus re ipsa . — In- 
d\nuacy of Price. — There are some covenants in which the bare 
daibnge, although without fraud, is sufficient to annul the cove- 
nant. '• Thus, for example, the partition of an inheritance among 
coheirs is annulled by reason of *too great an inequality ;i and t ft 
sale, on account of the lowness of the price,* or defect of the 
thing sold;* according to the rules, which shall be explained in 
their proper places. , , ?* 

' . X. " "/ 

• • \ ■ ■ . . . ■ . 

251s Events {which dissolve Covenants, — Covenants are some- 
times dissolved/ by the bare effect of some event. Thus,, for in* 
stance, in the J^ease of a house,, if the neighbour darkens the lights 
of it; if the -'landlord does not repair what is ruinous; 1 if the 
house is to be pulled down for some public workj- u the tenant .in 
all these ca.ses gets the lease to be declared void. Thus, a sale is 
dissolved jiby an eviction.* And it is likewise so, with respect to 

• L* 31, $ 22, D, de ad: ed.; — 7. 3,7). de coritr. empt. ;~l 2, § 5, D. pm empt. ? 2 ;et 
* 7, C. de pact. xnt. empt . et vend, c. See the sixteen article of the fifth section, end. the .teat 
article of this section. 

P Toto tit . de dolo . See the tenth article of the foregoing section, and the third sec- 
tion of the Vice* of Covenant*, • « 

a L.S, C. comm. utr. jud. ; —.7. 36, D.de wrfc obi. See the ftwrth artide of the third 
section of the Vice* of Cbtfencmt*- - vv ‘- - ‘ • ■ 

r L. 8, C. de reee. vend. « * Tot. tit. de add. ed. 

« Z, 2M3; D.loeot.omd. u L. 9, 1. 14, et jwfii 

* V, toto tit. de evict, • ' c ' 
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the purchaser, by the right of redemption, which belongs to the 
nextiineal heir, who comes in place of the purchaser. *And ninny 
Other-' events annul covenants, in different ways, according to the 
Condition in which they put things. 

XI. 

252. Covenants dissolved for Non-performance. — The non-per- 
formance of covenants on the part of one of the contractors, may 
give occasion to their being annulled ; whether it be through want 
of ability, or of will, in the party to perform his engagement, al- 
though there be in the contract no clause of nullity ; as if tho 
seller does not deliver the thing sold. And in these cases, the cov- 
enant is dissolved, either immediately, if there is ground for it, or 
after a reasonable delay, and with such damages as the non-per- 
formance may have occasioned.* 

• XII. 

• 

253. The Effects and Consequences of the Dissolution of Cove- 
nants. — In all the eases where covenants are dissolved, if it is by 
the will of the contractors, they ase mutually restored to the con- 
dition in which they have a mind to be by common consent. And 
if the covenant is repealed in a judicial way, the contractors are 
put into the condition which ought to follow upon the dissolution 
of the contract; and they are condemned to such restitutions, 
damages, and other consequences as the covenant ought to have, 
according to the circumstances, and with a due regard to the dif- 
ferent causes of the dissolution ; which, depends on the prudence 
of the judge,* according to the foregoing rules, and the others which 
shall be explained under the title of Rescission of Contracts, and 
Restitution qf Thing's to their First Estate. 

■ XIIL 

254. The Accessory Covenants are dissolved with the Principal. 
-- The principal covenants being annulled, those which axe con- 
sequences and accessories to them are so likewise.* 

■■ .... . > 

7 This rale is a consequence of the preceding «rules. X. 1, D, de ad* empi. H vehd.; — 
h 4, C. ML See the following article, thejfourteenth and fifteenth article# of the fifth sec- 
tion, and the seventeenth and eighteenth articles of the second section of -the Contract of 
Sale . > m’. a _ 

* X. 1* $ %D.de min. ; — 1 135, f 2, D. de verb. M . ; — L U>,D, form t*Wi; — /.G8, ML 
\X 1, C de com/, ob cam. dot. . » : v 
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XIV. 

255. The Authority of Justice in dissolving Covenants , and execut- 
ing what is decreed. — When a covenant is not dissolved by 
Common consent, tlie party who complains cannot molest the 
other; but he ought to have recourse to justice^ to get the covenant 
declared void, and the sentence of the judge put in execution.* 


TITLE II. 

OF THE CONTRACT OF SALE. 

256. Of the Origin and Use of the Contract of Sale.-— The Ne- 
cessity of having the property of the greatest part of things which 
we stand in need of, and especially of those which we cannot use 
without consuming or wasting them, and consequently without 
being masters of them, hath been the origin of the ways Of ac- 
quiring things, and of transferring the property of them from ofth 
person to another. 

.257. The first commerce for this use was that of giving one 
thing for another.- And this way of traffic is called exchange ;* in 
which, to have a thing which we stand in need of, we give another, 
which is useless, or less necessary to us. But because exchange, 
or bartering of commodities, seldom or never suits with the cir- 
cumstances of all parties, either because the contractors have not 
on both sides wherewithal to accommodate one another ; or be- 
cause it is troublesome to make the estimations, and to adjust 
the .things in a due, equality, people Jiave invented the iise of pub- 
lic coin, which, having its value regulated and known, makes the 
price of every thing. And thus, instead of two estimations, Which 
it was so difficult to make equal, there is no occasion now to esti- 
mate any more than one thing on one side ; and on the other side 
there is the just price of the thing *estimated by the public coin. 
And it is this ‘ commerce of all things for money, which we call 
sale ; which is composed, partly of the natural use of givihg one 
tiling for another, and of the invention of public coin, which 
makes the value of all things.that are capable of being estimated. 

b L. 68, D de ret vind. ; — l 9, C<sol metr. Set the sixteenth lection. 

* L. I, D, de contr ■. empt. - < - 
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SECTION I. 

OF THE NATURE OF THE CONTRACT OF SALE, AND IN WHAT 
• MANNER IT IS PERFECTED. 

Art. I. 

258. Definition of Sale. — *|P'he contract of sale is a covenant by 
which one gives a thing for a price in current money ; and the 
other gives the price to have the thing.* 

II. 

259. The Sale is perfected by the bare Consent. — The sale is per- 
fected by the bare consent of the parties, although the thing sold 
be not as yet delivered, nor the price paid. b 

III. 

260. How the Consent is given. — The consent which makes 
the sale is given either in presence of the parties, or in their ab- 
sence; or in writing, or by word of mouth ; or under the hand of 
the parties, or before a public notary : pursuant to the rules ex- 
plained in the title of Covenants , c And after the sale is thus per- 
fected, it is not any longer in the power either of the seller or 
buyer to revoke his consent ; although it were* immediately after 
the contract is ended; unless both parties should agree jointly to 
dissolve it. d 

IV. • 

261. Who may sell and buy , and what Things may be sold. — • Ail 

sorts, of persons may buy and sell, unless they arc under soipe 
incapacity, or that the thing* sold is not vendible, or unless th^re 
be . some other vice in the sale ; according to the rules which shall 
be explained in the eighth section.* ‘‘1 r 

* * ’ : '-7 tl 

.. • L. 5, \ 1, D. de praise . verb. ; — L 2 , $ 1, D. de contr. empt.; — § 2 , lnat. de empti l et 
bend. lj X). decorttr* empt. * . ' ■ ? * 

!■, h Bee the eighth article of the first section of the title of Covenants ; — Zwsf. de dblyep opn- 
, HMUj -r* L 1 , tn /. D.de contr . empt. ; — • Inst, de empt. et vend . See the tenth article of die 
, second section concerning the manner in which it is necessary to understand that &e bare 
J ©orisent perfects the coiitract of sale. * ■ • ^ • r, , : : * 

^i;8ee art 10, 11, 12, 13, 14, 15, and 16, of the second section of Covenant^* ;i f . . .... 

d L. 13, C. de contr . empt! See the fourteenth and fifteenth article* of the twelfth section. 

Se^tte aeoond article of tit# second section of Cwemmi*. ‘ 

17* 
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V. . .. ' , . ,. 

262. Three Sorts of Engagements in the Contract of Sale.r^^te 
contract of sale, as all other contracts , forms three sorts of engage* 
ments. The first is of those which arc expressed in the contract ; 
the second, of those which are the natural consequences of the 
sale, although the contract makes no mention of them ; and the 
third is of such engagements as the laws, customs, and usage of 
the country have established/ 

VI. 

. ir. • 

• . . * 

263. The First Sort is of the Engagements that are expressed. ^ 

The first of these three sorts of engagements reaches to all tljija 
particular covenants, and to all the different pacts, which may be 
added to the contract of sale; such as conditions, clauses of nul- 
lity in default of payment, the right of redemption, and others of 
the like nature, which shall be explained in the sixth section ; and 
these covenants make a part of the contract, and are in the place 
of laws.* . * 

VII. 

264. The Second Sort is of the Engagements which arise from 
the Nature of the Contrail. — The second sort of engagements 
which are the natural consequences of the contract of sale, com- 
prehends those under which the seller may be to the buyer, 
and the buyer to the seller, although the contract make no 
mention of them. These engagements oblige the parties in the 
same manner as the contract itself, of which they are conse- 
quences. 11 And they shall be explained in the two sections which 
follow. 

VIII. 

265. The Third Sort is of the Engagements regulated by the Lows, 
Custom, and Usage of the Country — The third sort of .engage^ 
ments consists of those which are established % particular laws, 

“by the practice and custom of the country. Thus, cusjtoqa has 

• 

f Sec the first article of the third section of Covenants, L. 11,4 1, J?. (fc/wi 
vend. ; — L 2, in f D. de oblig. et act . ; — $ ult. Inst . de obi. ex cons. ; — L 31, 4 20, D, de cwf. 
ed. ; — v. 1 . 8, ti l . 19, C. de locato et cond . * ^ 4 * 

S See the first article of the fourth section of Covenants, and the su£& section of this 
tide. L, 23, D. de reg. jwr. ; — l. I, $ G*D:dep. 
h JL 2, in f. D. de oblig, et act* See the two following sections. 
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regulated, in the sale of horses, the defects which are sufficient to 
RtaHul the Rale. 1 ‘ 


SECTION II. 

OF THE ENGAGEMENTS WHICH THE SELLER IS UNDER TO THE BUYER.' 

Art. I. 

266. The First Engagement of the Seller is to deliver the Thing 
sold . — People buy things for no other end but to have them in 
their own power, and to possess them. Thus, the first engage- 
ment which the seller is under is to deliver the thing sold, although 
the contract make no mention of it.* And the rules of this en- 
gagement shall be explained in the fifth article, and those that 
follow. 

i • ■ 

II. 

• 

267. The Second Engagement, of the Seller is to take Ca/re of 
the Thing sold till the Time of Delivery. — It is a consequence of 
this first engagement of the delivery, and therefore is reckoned as 
a second engagement, that until the time of the delivery the seller 
is obliged to keep and to take care of the thing sold, b pursuant to 
the rules which shall be explained in the twenty-fourth article, and 
those that follow. 

III. 

268. The Third Engagement is that of Warranty. — This . -is 
another consequence of the delivery, and makes a third engag#> 
ment, that the seller ought to warrant, that is, secure the buyer in 
the peaceable possession of tlie thing sold. And this obliges the 
Seller to put a stop to the pretensions of every one that claims, 
either a right of property in the thing sold, or any other right 
which might disturb the buyer in the possession and enjoyment 
bf the thing he has bought. .For it is the right to possess and ,tp' 
enjoy that he has bought 0 I shall explain the rales of this en- 
gagement in the tenth section. 

If. Pi C locato { — l 19, tod. 

A 2* 11, { 2, D. do tut. tm.fi. et vend.” 

* L. 30, D. do act. et vend. 

*JL. \,D. detvut.f— v. 1. @0 a.tO, tod.;— 1. 11, f ult. D. de act. empt.et vend 
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' IV. 

. 269. The Fourth Engagement relates to thfi Faults of the Thing 
sold. — Since people buy things only to employ them to the usee 
for which they are destined, this is a fourth engagement which the 
seller is under to the buyer, to take back the, thing sold, if it .he# 
such faults and defects as render it unfit for Its use, or too trouble- 
some, or to diminish the price of the thing ; whether the defects . 
were known to the seller or not. d And if he knows them, he is 
obliged to declare them.* The rules of this engagement shall be 
explained in the eleventh section. 

Of Delivery. 

V. 

270. The Definition of Delivery. — Delivery is the transferring 
of the thing sold into the power and possession of the buyer/ - 

VI. 

271. The Delivery of Movables. — The delivery of movables 
is made, either by transporting them into the power and posses- 
sion of the buyer,* or without this transportation, by the delivery 
of the keys, if the things sold are kept under lock and key, h or hy 
the bare will of the seller and buyer, if the things could not be 
transported; 1 or ‘if the buyer hud already the thing sold in his cus- 
tody by another title, as if it was deposited into his hands, or if he 
had borrowed it. 1 

VII. 

272. Delivery of Immovables. — The delivery of immovables 
is made by the seller, when he quits the possession of the thing, 
that the buyer may take it; m whether it be by ‘delivering the 
deeds and writings, if there be any ;" or the keys, if it is a place 
shut up, such as a house, a park, a garden; 0 or by carrying; .the 

* L. 13, D, de act. empt. tt vend. * L. 1, $ I, D. A ad. ed. : 

* It. S,D.de act. empt. et vend. ; — l. 20, D. de act), rtr. dam.. ;—L 9, f 3, tod. , 

* L. 20, D. de act/, rtr. dom. ; — l. 9, $ 3, cod. 

k 1 45, but. de rtr. dine. ; — L 1, ( 31, inf. D. de acq. vet amitt. 74, p. A 

contr. «mpt. 

* L. 1, { 2f; D.de acq. vetamiu. pote. 

* !*• 9, \ 5, D. de qeq. rtr. dom.;~r J #4, but deter, difi*. 

* L. 3, f 1, D.de ad. empt. et vend. ^ j 

n L. UC.de don. • L. 9, § 6, D. ctreef, nr*dm, « 
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buyer upon the place; or only showing him it at a distance ; p or 
by^hseSiting that ha take possession of it; 4 or by the setter’s 
ackhoWledgin g th at, if he continue to possess it, it shall be only 
precariously ; that is, in the same manner as he who possesses- a 
thing belonging to another person, on condition to restore it to the 
OtimGrj whenever he shall be pleased to call for it, r And if the 
SfcfllCr reserves for himself the life and profits, this reservation shall 
likewise be in the place of delivery.' 

viw, 

273. Hie Clause of Precarious Possession tacitly understood — 
If the clause of precarious possession has been omitted in a con- 
tract for selling an immovable tiling, it. is tacitly understood, as to 
the effect of giving the buyer a right to take possession of the 
tiling, if it is not already possessed by others. For the sale trans- 
ferring the property of the thing, it implies tho consent of the 
seller that the Jrnyer should take possession of it. 4 

IX. 

274. Delivery of Tilings Incorporeal. — Things incorporeal, such 
as an inheritance, a debt, or any other right, cannot properly be 
delivered," no more than touched ; x but the power of using them 
is in lieu of delivery. Thus, the seller of » right of service docs as 
it were deliver it, when he suffers tho buyer to make use of ifcJ 
Thus, he who sells or transfers a debt, or any other right, gives to 
the buyer or assignee a kind of possession by the power which he 
gives him to exercise this right, in causing the transfer or assign- 
ment to be intimated to the debtor, who, after the said intimation, 
cannot own any other master or possessor of this right but the 
assignee to wjiom it is transferred. 

> * X. 

'* 576. The First Effect of the Delivery is the Translation of ’the 


p £-18, $'2, t>. de aetj. vet amitt. pots. 1 L. 12, C. de eontr. empt. ’ 

r L. #, t %'D. de preeario ; —l. utt. cod '; — l. >, tod. See the second article of the first 
section of the loan of Things to be restored in Specie , and of a Precarious Loan. ' * 

: - * £. tit, Crde donat; ; -l. 85, $ aft. cod. See tha third article of the second Mellon of 
Donations. This article regards only the dejivory, and not the ways of taking possession 
of which mention shall be made in the title of Possessions. 

4 L. 3, 4 1 , D. ds act. emjit.et bend. ; — l. 12 \Os do amir. empt. 

L. 43, \ 1, D. de aeq. rer. dom. 

* l 2,' List, de r»A. carp. y L idt;'D. de servk. 
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full Property . — The first effect of the delivery is, that, if the seller 
is the right owner of the thing sold, the buyer becoiries afc^the 
same ‘time fully master of it, and acquires a right to enjoj> itj' to 
use it, and to dispose of it,* he paying the price, or giving aunty 
to the seller; unless the seller is contented yjith the simple bond 
or promise of the buyer.* And it is this effect of the delivery 
which is the perfect accomplishment of the contract of sale. 

XL 

276. Another Effect of the Delivery, with Respect to him who has 
bought the Thing honestly from one who was not the right Owner ; 
and that is the Right of enjoying it. — If the seller was not the right 
owner of the thing sold, the buyer does not become master of it 
by having it delivered to him. b But if he has bought the thing 
honestly and fairly, believing that the seller was master of it, he 
looks upon himself, and is so looked upon by others, as if he were 
in effect the true owner of the thing. And this possession of the 
buyer’s, which he has ground to believe to be a rightful- and lawful 
possession, ought to have the same effect, as if he were really and 
truly master of the thing. 'Julius he possesses it, enjoys it, and 
makes the fruits his own, without being in danger of restoring 
what he has used and consumed during the time he was ignorant 
that the thing belonged, to another person. 0 

. * L. 20, C. de pact. ; — $ 40, Inst, de nr. did*. ; — l. 31, D. de acq. rer, « tom. 

• f 41, /»«<• de rer . dir. ; — /. 19, l>. de contr. erupt . ; — /. 53, cod. This article is not con- 
trary to what has been said in the second article of the first section, that the sale is per- 
fected by the hare consent. For wc must distinguish in the contractor sale, and in all 
other contracts which are perfected by the hare consent, two sorts, or two degrees of per- 
fection. 

The first sort is that which is mentioned in the second article of the first section; and 
the second is that which is here spoken of in t^is tenth article. The, difference betwixt 
them consists in this, that the bare consent forms only the engagement of the contractors 
to perform reciprocally wlmt they promise to one another. Thus, the seller is bound to 
deliver the thing sold, and the buyer to pay the price ; and it is in this sense that the con- 
tract of sale is perfected by the Imre consent. But there is still wanting a second accom- 
plishment, which consists in the execution of these engagements, and has this effect ; that 
whereas the contract of sale without delivery does not make the buyer popster find pos- 
sessor, and does not give him a right to cnjoj\ to use, and to dispose of the thing sold, 
but only a right to demand the delivery of it, tills delivery of the thing, together with the 
payment of the price, consummates the sale, and makes the buyer fully n}&s|er and pos- 
sessor of the thing; which was the end of the contract of sole. See, concerning these 
accomplishments of the sale, die fourteenth and fifteenth orticles of the tweJfU* section, as 
also the sixth law, Cyd. dt furred, vd act read. 

^L'SOtD.deacq.rer.dom. t . 

* Si quit a non domino, quern dominum esse cred’derit, bona fide fandom eme^it, vel 
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■ rdSm. Another Effect of the Delivery, the Eight to prescribe . — 
Another effect of the delivery of the thing sold, although the seller 
were not the master of it, is, that the buyer, who believes the seller 
to be the right owne^ prescribes; and acquires the property after a 
sufficient possession, that is conformable to the rules which shall 
be explained in the titles of Possession, and Prescriptions A 


XIII. 

278. Another Effect of the Delivery between two Buyers of the 
same Thing. — If the same thing is sold to two buyers, whether by 
the same person or by two different sellers, the first of the two 
to whom it had been delivered, and who is in possession of it, will 
be preferred, although the thing was sold first to the other person ; 
unless it be that one of the sellers was not the master of the thing 
sold, and that the other was; for in this case he who bought it 
of the master will be preferred to him to whom the thing was de- 
livered.* And in all the cases, the other buyer will have his action 
of warranty against his seller/ 

cx donatione, flliuve qualibet justa enusn, icqnc\onn fide ncccpcrit, nnturali rationo pin- 
cult, frfictus quos pcrccpit cjus csso pro culturn et cum. Kt idco, si postca dominus 
supervencrit, cl fiindutn vindicct, dc fructibus 11 b co consumptis ngcre non potest, | 35, 
lust, de rcr . div. Dolum nuctoris borne iidei emptori non yocere, certi juris ost. L. 3, C. 
de per . ct com. rei vend. To understand rightly the meaning of tffesc words, pro cidtura 
cl cura , which are in tho thirty-fifth section, Inst, de ret. dirts., it is fit to take notice of 
the words of the twenty-fifth law, D. de usur ., — mnnis fntctns non jure seminis , sect jure soli 
percipitur. And likewise the possessor who comes fairly and honestly by the possession 
does enjoy the fruits which grow without sowing and without cultivating. 

d L. 43, D. deacq . vel amitt. jmss ; — l. 26, rod. • 

* L. 9, J 4 , Z>. de public . in rem act. ; — l. 31, $ 2, D. de act. empt. ct vend . ; — /. 15, C. de 
rei vend . 

* L. 6, C. de hatred, vd act . vend. This rale may seem contrary to that which Is con- 
tained "In the ScCOlfl! article of the first section, and to the rule of the second article of the 
seventh section. Tor by these two rules the sale is so far accomplished by the hare effect 
of the consent, that, if the thing sold perishes before it is delivered, the loss is the buyer's'; 
frotn whence it would seem to follow that the buyer was already master of the thing, and 
that therefore by the second sale the seller sold tho thing belonging to another person, 
and that the first buyer may claim it as his. But, as we have already remarked on the 
tenth article of this section, it is only by the delivery that the sale receives its ftrtl accom- 
plishment, which mokes the purchaser master of the thing sold. Thns, he who boys the 
lost, but of the seller who has the thing still in his possession, and gets possession of the 
thing,!* preferred to the first buyer, who has himself to blame for not taking possession 
of the thing, ifi order to make himself master of it. And it is likewise for tjie interest of 
the public, that persons should not be disturbed in their possessions by 'sales transacted in 
private, or antedated. It Is upon these principlos*that some customs have expressly de- 
termined, that a jsecond purchaser of an estate, who gets first possession of it, is preferred 
to him who had bought it first. 
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XIV. 


379. Of the Time of Delivery . — The delivery of the thing w^d 
ought to be at the time regulated by the contract. And if the 
contract says nothing of it, the seller ought to deliver the thing 
without delay ; unless the delivery should require that the thing be 
transported into another place, for the doing of which a delay 
would be necessary.* 


XV. 


280. Of the Place of Delivery. — The delivery ought to be in 
the place agreed on. xYnd if' the contract makes no mention of 
the place of delivery, the seller ought to deliver the tiling sold in 
the place where it happens to be at the time ; unless the intention 
of the contractors seems to demand that the delivery should be 
made in another place. u 


XVI. 

281. Damages for the Delay of Delivery. — If the seller fails to 
deliver the thing sold on the day and at the place where the de- 
livery ought to be made, he .shall be bound to make good the 
damages which the buyer shall sustain by his delay, 1 pursuant to 
the rules which follow. 


XVII. 

282. Wherein consist the Damages. — The seller who is in delay 
to deliver the thing sold is accountable for the damage which his 
delay shall have occasioned, according to the condition of the 
thing and the circumstances. Thus, the seller of an estate, who 
is in delay to deliver it, ought to restore to the buyer the value of 
the fruits which he has hindered him from enjoying. Thus,; he 
who was obliged to deliver on a certain day, in a certain place, 
corn, wine, or other provisions, of which the price has risen on the 
day and at the place where they were to have been delivered, is 
bound to pay to the buyer the value at which they stood on the 
day and at the place appointed for delivery, in order to make up 
either the profit which the buyer might have made by selling the 


* L. 41, { 1, D. de verb, oil.; — $ 2, Inst. tod. See the fifth article of the third section 
of Qootanntsl 

h See the sixth article of the third section of Covenants. V. 1. vlt.D. deem, bit.; — 
I. SS. w Jine, D. de mb. end. 

1 L.\,D. de act. empt. et vend . ; — 11, J 9, tod.;-rL 4 et 10, CLsad. 
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things again at the place, or the 'loss which he suffers, if, for his 
obliged to buy others at a higher pricethaifwhat 
ha hSdSqpreed togtve at the time of the sale. 1 

XVIII. ... .’. 

293. Consequences of Gain, or Loss, which enter not into the Dam- 
ages. — The profit or loss, which is to be computed as part of- the 
damages of the buyer, ought to be restrained to that which may 
be imputed to the delay, and which is a natural and ordinary con- 
sequence of it, and which it was easy to foresee : such as the dam- 
ages explained in the case of the preceding article; and such as 
Would likewise be, in the same case, the charges which the buyer 
had been at, in going to receive and to transport the provisions 
Which he had bought, and the other immediate consequences which 
it is natural to expect from the delay. But we ought not to ex- 
tend the damages to consequences that art? remote, and altogether 
unforseen, which arc rather an extraordinary effect, of some events 
and of some conjuncture of afftfirs flowing from the divine provi- 
dence, than of the delay of the delivery. Thus, for example, if, the 
seller not delivering at the time ami place corn which he has sold, 
the' buyer has, for want of having the corn delivered to him, missed 
an opportunity of sending that corn to another place, and of selling 
it there at a higher rate than it was at in the place where it ought 
to have been delivered. Or if, for want of having that corn, he- 
has been obliged to send away workmen, and put a stop*to a 
work, the interruption of which occasions him a considerable loss,, 
the seller will not be bound to make gopd either this gain which 
the buyer has missed of, or this damage which he has suffered,, 
which are not so much consequences that may be imputed to the- 
delay of thqjjelivery, as effect^ of the divine providence, and acci- 
dents for which no man ought to be accountable."* 

. .... XIX. 

v *tfi84. Damages are due, whether the Sale subsists or not— Besidb 
the damages which the sellet is liable to for not delivering the 
thingsold, he incurs likewise on the same account another penalty, 
which is, that the sale may be annulled, if there is ground for it. 

bV*--- 1 ' '••••• • ■ . ■■ . # • 

- ‘ I JM 1> A de act. erupt, et vend . ; — l. 21 , 4 3 , D. de act. empt. et pent/.; —{.«&. "A 

dc dadietl hit. 59 , D. de verb. obi. • • - • 

"'■A aiv 4 3, D. de act. empt . < vend.} — /. 43, f. D. cod. See the tide at Intend*, 
Cbotcimd Damage, md RcttiMion’of Fruit*. 
voi,. i. 18 



*«E civil/ hA*rs ' [p 4 *eii BoW:i. 

As, for instance, if lie who was obliged to deliver a merchandise 
6a the day of ait embarkation, or on the* day of afauyfails toido 
it^-he will be. obliged to take back his goods, 5f< the trayerplesailsj? 
and to restore the price, if he has already received it* : And he: 
will Be; moreover, bound to make good thedamages fornokihav** 
ing delivered, the goods at the time and place appointed* And 
even in the cases where the sale subsists, the seller ia nevertheless 
bound to make good the damages. Thus, the seller who, by de- 
laying to deliver an estate which he has sold, deprives the pur- 
chaser of the enjoyment of the fruits, is bound in the value of* the 
fruits, although this delay be not enough to annul thesaleA \ 

xx. .,',.,7^. , 

285. It does not depend on the Seller to annul the Sale, by hisFoil* 
ing to deliver the Thing.— It never depends on the seller to- elude 
the effect of the sale, by his failing to make delivery of the thing ; 
and he may be always forced to deliver it, if it is ppsBible, provid- 
ed that the buyer perforins his part of the contract. La the same 
manner, likewise, the buyer cannot procure the sale to be annulled, 
by his not paying the price wt the term appointed,® as shall be 
made appear in the proper place. 

XXI. 

•< 286. The Delivery hindered by cm Accident.— If the delivery is 
hindered by an accident, as if the seller had been robbed.of the 
thing sold (that is, if it has been taken from him by force), tha sell- 
er will not be liable to damages ;p unless the accident happened 
after he was in fault for not delivering it, according to the ruin ex- 
plained in the third article of the seventh section. 

XXII. • . . 

. - 287. If the Seller is in Hazard of losing the Price , he is not ohhged 
to deliver the Thing. — If the .seller is in manifest danger of loring 
the price, through the insolvency of the buyer, or for bthcr^dactfi^ 
he may keep the thing sold by way. of pledge, until the l^yerJias 
given (pm security for his payment.* 

* Thfa rale fa m consequence of the* former. ’ ' 

.• V. 1. S do, D. de legebommisa.;— -1. ult. V. ad VM. i. 5, P. A Mitt eS< |, f Bee jAc 
nineteenth erticle of the fourth section ,of CootncaUs, end the ninth nrticto ef the ft firing 
section. 

' V L. 81 , D. de art. empt. el vtndif -** de etopt. • ■ 

* lathe wme manner as the buyer cannot be obliged to pey thepri6e,*lf fat Ufat Am- 
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fFke ^Seller and Buffer, both in Delay.— \{ the buyerafyd 
seller aoe equally in delay, the one in receiving, and the other in t de* 
livering, the biiyer, whose fault it is that he did not sooner receive 
the: thing sold, cannot complain of the delay of the delivery/ < 

Op the Custody of the Thing sold. 

XXIV. 

289. What Care the Seller aught to take of the Thing sold . — If 
the thing sold remain in the custody of the seller, he is obliged to 
take care of it until the delivery; not only in the same manner as 
he takes care of what is his own, but lie is to take the same care 
of it as he whd has borrowed a thing for his own use.* And he 
is to be accountable, not only for what he may do knavishly, but 
for every neglect and every fault which a careful and diligent' mas* 
ter of a family would not readily fall into. 4 Because the contract 
Of sale- is as much for the interest of the seller as of the buyer. * 

XX Y- 

290. 27te Care which the Seller is to take may be regulated by 
Agreement. — If it is agreed to ease the seller of the trouble ol 
looking after the thing sold, or if the parties ha,ve regulated the 
manner in which the seller shall be bound to take care of it, he 
will be' no further obliged, than to take such care as is specified in 
the agreement.* And, moreover, he will be accountable for what* 
ever may happen through his knavery ;r. or through any neglect of 
his which is so gross as to border upon fraud.* 

ger of an eviction. L. 18, $ 1, D. de per. ct com. r. v.; — 1. 31, §8 , D. de cod, ed . ; — v* 

1. 22, D. de hcereH%el act. vend. See the Eleventh article of the third section. 

, r Ju. .51* D. lie act. empt. et vend. ; — l . 17, D . de contr. empt. 

talera procstare debet, quam pracstant hi, quibus tea comnffodata 
|VVat clillgentiam pries tat exactiorcm, quam in suis rebus adhibcrct* L. 3, D* de per. et 
qppm^dord. vend. See the second article of the second section of the Loan of Thing* fo b* 
restfredin Specie. . 

^ ^^Sf v&Aitar eiim diHgentiam adfcibuissct in insula •eustodienda, quam debent' homines 
firagi, et diligentes pnestarc, si quid accidisset, nihil nd eum pcrttnebiL L* 11^* 
Dolunt, ct cnlpam rccipiunt mandatum, commodntum, venditum. L. 23, D. de reg , jur* 
In his quidem et diligenti&m. D. 1. 23. Talis custodia dosideranda est a. reflditore, 
item batons pattofamftias suUrebus adhibfet. L. 33, { 4, D. de contr. empt* 

^ & UbD utri dsqite milUti irerjjtur, at in empto, — et dolus, et culpa pmstator. 1 

%D. commod. • # 

* L* 23; D* de reg* jur. ; — 35, f 4, D, de contr* empt, 

22,©. dtvtg>jbr* * . * L, 29 t D. mawL 
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g ? 291, & *s the, Buyer's Fault that he .doe? not receive the Gowk, 
the. Seller is discharged from his Obligation to take Care oftJiein.— 
if the- buyer is in delay to receive , the thing sold, whether it be 
after the term fixed for the delivery, or after gwing the buy er waxn- 
ing, if no term is fixed, the seller shall be discharged from his ob- 
ligation to take care of it, and shall be np further liable than fox 
what may happen through his knavery > 

Of Warranty. 


292. Warranty being a consequence of eviction, the rules con- 
cerning it shall be explained in the tenth section, which ; treats of 
this matter. 

e 

Of Declaring tiie Faults of tiie Thing sold. 

293. The engagement which the seller is under to declare the 
faults of the thing sold, is a part of the matter of redhibition ; and 
the rules concerning it shall be. explained in the eleventh , sec* 
tion. 

294. The Engagement of the Seller not to sell too dear.— I have 

not sot down in the number of engagements under which the seller 
is to the buyer, the natural duty of not selling too dear ; * because 
there would be too many inconveniences in annulling sales on ac- 
count of excess in the price. And the civil policy connives a.t an 
injustice which the buyers usually suffer willingly ; and restrains 
it only ifi the sale of such things as have their price regulated by 
the public. .. ;V „ 


SECTION III. 

OF THE ENGAGEMENTS WHICH THE BUYER IS UNDER TO THE SELLBH. 

• ' 

293. The Engagement of the Buyer not to buy at too lotq .q, 

— The principal engagement which the buyer is under tQ;tj^^l- 
er is that of humanity, and of the law of nature, which obliges 
-him' not to take advantage of the necessitous conditicgi.of the 
seller, to buy the thing at too low a price.* But because ofthe 

' *‘j£ 17, t>. deper.'et com. ; — t. 4, f tilt. eod. 

* Lm/it. xxv. 14 ; — ^ Theta, jtxv. 6. 

* tmit. xjct . 14 . * 
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difficulties in fixing the just pri<*e of things, and of the inconven- 
iences, WnicTi' would be too mahy atid too great if all sales' Were 
annulled 'in Which the things Were not sold at their just value ; 
the laws connive at the injustice of buyers, with respect to the 
price of Sales, except in the sale of lands, where the price given 
for them is less than the half of their just value ; b pursuant to tile 
rules which shall be explained in the ninth section ; and in this 
section we shall only insert the other engagements which the buyer 
is under to the seller. 


Art. I. 

• 

296. Engagement of the Buyer to pay the Price. —— The first en» 
gagement which the buyer is under is to pay the price, and to pay 
it on the day and at the place regulated by the sale ; whether it 
be at the time of the delivery of the thing sold, or before, or after, 
according as has been agreed on. For thorbuyer does not become 
master of tho» thing sold but by this payment, or by some other 
surety which is in lieu of it.* • 


II, 

297. The Time and Place of Payment. — If there is nothing reg- 
ulated by the sale, as to the time and place of payment, the buyer 
ought to’pay the price at the time when dnd the place where the 
"goods are delivered. 1 * 

■ • III. 

298. The Seller may detain the Thing, sold for Lack of Payment. 

— If the buyer does not pay at the time appointed, and the seller 
has not as yet delivered the goods, he may keep them by way of 
pledge untiUte be paid. 0 . 

Or- IV. 

299. Delay caused by an Accident. — The buyer is not faulty for 
- < db£ 'making payment, if he delays it only because of an- obstacle 
HtfhiCfi he meets with from some accident. As if the overflowing 

g'rtjpka, < • , ’ .. 

4 fee the preamble to the title of the Vices of Covenant*, and the second article of the 
Ifird' *eedoik of tile mum title. . 

v» |S, Inst, de empt. et vend. ; — 1 . 19, l. 53, D. de contr. empt. ; — 4 41, Tnst. de rer. div. 

* L. 14, D. dereg.jur.s-xl. 41, $ 1 , D. de verb* M. See the fifth end, sixth article! of 
he third^ection of Covenants. ; , - 

*•£, 31, f 8, D.de ced.ed.; — 1.-13, $ 8, D. de act. empt. 4 vend. '' 

, n * 
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<f"f met binders him from going to the pl&ce Where fie odghttO' 
maky payment 11 

V. •• 

300. The Interest of the Money is instead of*att Damages otca- - 

storied by the Delay of Payment of the Price. — The buyer is bdund - 
in no other damages, for the bare delay of paying th& - pricftj but' 
the interest of the money. 8 .\nd whatever loss the failure of pay- 
ment may have caused, or whatever profit it may have prevented, 
the reparation of the damage occasioned by the failure of pay- 
ment is reduced to the interest of the money; this being regulated 
by the law to be instead of all damages of this kind, as shall be 
explained in the title of damages. > > 

VI. 

301. Three Cases in r which the Buyer owes the Interest of the 
Price. — The buyer owes the interest of the price irj, three caSes. 
By agreement, if it is stipulated. By a legal demand, if, after the 
term of payment is come, he pays not. And by the nature of the 
thing sold, if it produces fruits err other revenues, such as a field, 
or a house, the interest of the price is due without either covenants 
or legal demand/ 

‘ VII. 

302. l£lhe Seller takes back his Goods for Want of Payment; r**’ 
If, in default of payment of the price, the seller finds himself 
obliged to detaiu or to take back the thing sold, and its value be 
diminished, the buyer will be bound to indemnify the seller for tius 
diminution, as fur as the price which was agreed on amounts tb'.*- 

VIII/ 

303. Dissolution of the Sale for Non-payment . — If the bliyfeii 
does not pay at the term of payment after the delivery of the 

goods, the seller may demand the sale to be annulled for want of 

' ■ .TUg ; 

* See the twenty-first article of the preceding section. L> 3, $ ult. Z>. cfeoeft 4 Ggir&qx*' 

• L. ult. D . de ;i er. et comm . rei vend. m " ‘ . 

JJL 5 * C. de pact, inter empt . et vend. Bomp. ; — /. 5, C. de act. empt. et vend.;—~l. 

11 stir.; — /, 13, $.20, D. de act. empt. et vend. ; — »/- 1 6, § 1 , D. de ttsur. . 1 ' 4 ‘* 1 

S This rule is a consequence of the nature of the contract of sale. 'Foyiltt/AiySl; 
perfected, the full price is due, whale ver^changc may happen .to ttii . 

dashown in the second article of the seventh section. L. pdr»#i 

t;. ; — 1, C. de per. et com. r. v. * s 
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payment. And the judge will decree it to be void, either immei 
diately, if there is danger that the seller lose both the thing and 
the price ; or, if there is no danger of this, after a delay, according 
to the circumstances. And this delay is not refused, although ■ 
it should, bo expre^ly mentioned in the contract, that the sale 
should be dissolved, if punctual payment were not made at the 
time appointed. 11 


304. It does not depend on the Buyer to elude the Sale by his not 
paying. - — It never depends on the buyer to elude the effect of the 
sale, by his failing to pay the price. And the seller hath it always 
in his choice to force him to make payment, if on his part he per* 
forms what he is bound to by tin* contract.* 


X. 


305. Another Engagement which the Buyer is under, as to the 
Expenses tvhich fall to his Share Jo pay , and the Damages for which 
he is accountable. — If, betwixt the time of the sale and delivery, 
the seller is obliged to be at any charge in preserving the thing 
sold ; or if he sustains any damage by the delay of the buyer to 
take it away ; as if materials that were sold take up a place, the 
rent of which must be paid, or, the place being the seller’s own, he 
loses the rent of it ; the buyer shall be bound to refund this charge, 
and to make good this damage. 1 


XL 

306. The Buyer is not obliged to pay the Price , if he is in Dan- 
ger- of an Eviction. — If the buyer discovers before payment, that 
he is in danger of an eviction, and if he makes this appear, he 
cannot be compelled to pay tfie price till after he is secured in his 
gPHHse sAon. m 


■ xii. *• 

1& -v V„! • - 

307. Another Engagement of the Buyer. — This is another en- 
gagement which the buyer is under to the seller, that he is bound 


ASS, inf.Jy.de obl.et act. Sec the elevcnth*and twelfth articles of the twelfth see- 
■ pfthLs ^itle. . V. 1. 38, D. de min. in hit * verbis, lex commissoria displicAat el. 

; /TTlL 13, 1 i t D. de act, empt.et vend. ; — t. 9. D. tod. ’ 

' : «i £, 8, i 1 , JX deper. et comm, r. vend. See the twenty-second artlcle of the sSco&d 
seetfoa. ’ ’ 
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to* take cate Of the thing wfyich he has bought^ in all the. cases 
Where it may happen that the sale may be dissolved } whether by 
his own act and deed, as by his failing to pay the price, or *by ’the 
effect of a clause of the contract, as if there were inserted in it a 
power of redemption. And in these and the like cases, -the buyer 
ought to be responsible for the bad condition - in which the 
thing may happen to be through his fault or negligence** ' <- 


SECTION IV. 

OP THE MERCHANDISE, OR THING WHICH IS SOLD. 

Art. I. 

.* 

308. What Things may he sold . — All sorts of things may be 
sold, except those of \v.hich the commerce is impossible, or pro- 
hibited by nature, or by some law,* pursuant to thp rules which 
shall be explained in the eighth section. 

II. 

309. Things Incorporeal , such as Rights , may be sold. — We may 
sell : not only things corporeal, such as movables and immova- 
bles, animals, fruits; but likewise things incorporeal, such as a 
debt, an inheritance, a service, and all other rights. 1 * 

• . f , 1 ; . 

IIL 'X? 

310. Sale of Things to come. — Sometimes things to come am 
sold, as the fruits which shall be gathered in a ground, the animals 
which shall be born, and other things of the like nature, although 
they are not as yet in being. 0 

IV. . - 

311. Sale of an Uncertain Expectation. — It happens likewise 
sometimes, that people sell an uncertain expectation, as When ; a 
fisherman sells a draught of fishes before he throws his net.-> And 

‘ ■ ■■' ■ ■tlv-.K'}. 

n In the same manner, and for the qpme reasons, that the seller is obliged to take ease 
of the thing sold before the delivery. See tho twenty-fourth article of tbe foregoing 
section. * 

• L* 84, t l, JD. de contr. empt . % 

b J\*o titvlo D. et 6, de haraXtot* vd octiom mtottta* 

L. 8yD.de contr. empL 
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although he. catch nothing, yet the sale subsists; for it was the 
expectation that was ^old, and therightof having whatever should 
be taken**. . 


V. 

■ w .... 

813. ^ Sale in Gross and by the Bulk. — We may sell a great 
many things at the same time, in one and the same sale, and for 
one and the same price, in gross and by the bulk; as if we sell all 
the goods that are in a shop, or in a ship, all the corn that is in a 
granary, or all the wine that is in a cellar. 0 


VI. 

313. Sale by Number , Weight, and Measure. — Provisions, or 
other things which arc counted, weighed, or measured, may be sold 
either in gross or by the bulk, for one and the same price; or at 
the rate of so much for every piece, for .gvery pound, for every 
bushel, or other measure/ 

VII. 

314. How Sales by Wholesale qnd Retail are accomplished. — 
yVb/eii provisions or other commodities arc sold by the bulk, 
the sale is perfect at the same time that the parties are agreed 
about: the goods, and the price, as iu the sale of other things ; be- 
cause it is known precisely what is sold. But if* the price is regu- 
lated at the rate of so much for every piece, for every pound, and 
for every measure, the sale is not perfect but as to so much as is 
counted, weighed, measured.* For the delay to count, weigh, and 
loheaaure is, as it were, a condition which suspends the sale, t&lit 

known by that what is sold. 

•VIII. 

315. Sale upon Trial. — The things which the buyer reserves for 
sight And trial, although the price be agreed on, are not sold till 
after the buyer is satisfied with the trial, which is a kind of ,eondh> 
jfckoh on which the sale depends.* But if the sale -is already abt 
eomplished under this reservation, that if the buyer is not content 

>:» - 

i; Z>. d* tbMr. empi. \ 

• L 2, C. de per. et com. rei vind — /. 35, \ 5, D. de contr. empt. 

/ L* 35, § 5, D* de <xmtr. crppt. ; — d. 1. § 6. • ' ? 

f £. 35, { 5, D. de contr. empt . See the fifth article of the eevenfii lection 
34, j 5, j D. de contr . empt. . 
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with the tiling sold within a certain, time, thesale shall be; tor 
solved, it will be a condition the event of M^hieh - will annul the 
sale,which in the 'mean while is held to subsist.* r 

*" ' IX. • . . 

•re: >« 

316. The Accessories of a Thing sold are included in ihe Sedfis. 
— Whatever makes a part of the thing sold, or is an accessory to 
it, is included in the sale, unless it be reserved. Thus, the trees 
which are in a ground, the hanging fruits, the vine-props Which 
are in a vineyard, the keys of a house, the pipes which convey 
water to it, the services, and whatever is fixed to the house with a 
design that it should remain there for ever, and the accessories: of 
this kind, make a part of that which is sold, and belong .to the 
purchaser. 1 , < 


X. 

; 317. Things separate from the Edifice , which are included in the 
Sale. — Things which arc not fixed to the edifice, but whose use 
is an accessory to it, as the rope and buckets belonging to a well; 
the cocks of a fountain, its vase, and other things of the same 
kind; and likewise those things which have been separated from* 
the. edifice with intention to fix them to it again, are accessories 
and are included in the sale ; but not such things as were intended, 
to be fixed to it, and never were actually fixed. And in order to 
make a particular judgment of the cases in which all these sorts 
of accessories enter into the sale, or do not enter, it is hecessary 
to consider the circumstances of the use of those things, of their 
destination to that use, of the place where they are at the time of 
the sale, of the condition of the places that are sold, and, above 
all, that of the intention of the contractors, thereby to discover 
what they intended should be comprehended in tile sale, and 
what not." 

XL 

318. Accessories of Movables. — The accessories of. 

1 L. 3, D. die contr. empt . ; — l. 31, $ 22, D. de adit. ed. See the thirty -eighth* article of 
the eleventh section. .,-s: A a 

1 L. 44, D. de ret viitd. ; — 1. 13, $ 10, D. de act. empt. et vend. i—d. 1. IS, $ ntf-lrrh 
i#An*t tXdefiei. et empt. ; —d. I. 17, $ 7. See upon this end the following ejftiehfethe 
eighth article of the first section of the ti^le of Thing*. ■ . <• , ^irui 

■ L. 17, $ 8, D. de act. empt. et v*nd.;—d. L $ 10 j — l- 34, D. de 
eod. See the eighth article of tho second section of Covenant*. 
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which may be separated from them, are included in ike StileV of 
are: not included,, aoqording to the ; circumstances. - Thus, ' a'horse' 
being exposed to sale without his harness, the buyer will only have 
the bare horse ; and if he is offered to sale with his harness on, 
the buyewwill have^all, unless in both cases it has been otherwise 
agreed’ On.* ; 

Kit . ■■■"'«' 

xii. 

319. In the Sale of one of tiro Things, the Choice belongs to ike 
Seller.-— If a sale is made of one or other of two things, as of 
one of two horses, without mentioning whether the choice shall 
belong to the seller, or buyer, the seller may give which of the two 
he- pleases. 0 For he is in the place of a debtor, and consequently 
may give that which is of least value.? 

XIII. 

* 

320. Sale of a Thing belonging to another Person. — Since it 
often happens that the possessors are not the right owners of what 
they possess; and that likewise the purchasers may not know 
Whether the sellers are, or aTe nqf, the trae owners of the things 
Which they sell; it is natural that one should have power to sell a 
thing of which he is not master; and the sale subsists till the true 
owner makes his right appear, and dissolves the sale.** 


SECTION V. 


OF THE PRICE. 

Art. I. 

321. The Price of the Sale can be nothing else but Money. - 
price of the sale can never be any other thing than current mon^y/ 
which makes the estimate of the tiling sold; and if for the price 
any other thing is given, or any work done, it will be either an ex* 
or some other contract, but not a sale.* ' ■ 


* L. 38, D. de md. ed. ; — d. 1. 38, 4 11. 

• ; »W Jfc. 34, | e, D.-de corstr. Onpf. . 

fifteenth iutide of the second section of the title of Covenant!, lad (heMreetfe 
«#gle afthe seventh sectioij of this title. • . ' 

dt<Mr. eHpt. ' 

■JCbjMM. C de rer. perm. / ^ Irat. de entpt. *t tend. 
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■: ' ' ?i; It 'W " •• 

322. If, instead of the Price agreed ' &n, thfi 'Seller recemds an- 

other Thing in Payment. — Although a sale cannot be made but 
by fixing the price in current money, yet the contractors may by 
the'" same contract agree to give, in paymentcof the pfflee of ‘ the 
sale;’ either movables, or debts, or other effects. And in this- tekse 
there arc, as it were, two sales, which it' is necessary to distin- 
guish. The first is, where the price is not paid in ready money ’,’ 
and the second is, that in which he who owes the price is, ! as it 
were, the seller of that which he gives to discharge himself of 'the 
price.* But although there are twd sales in effect which are trans- 
acted between the same persons, yet, to avoid the multiplicity of 
acts, they arc considered as one only act, in which the two sales : 
arc confounded, the second sale being eclipsed under the first. 
Thus, by contracting the ideas which distinguish these sales, the 
two are taken for one clone. 0 Because it happens that the same 
sum of money makes the price of both sales, and that each buyer 
discharges himself of the price o£ that which is sold to him with- 
out giving money, by giving, in lieu of the price, the thing which 
he sells on his part. * 

III. 

323. One or more Prices of one and the same Sale. — There is 
only one price of the sale, when one thing alone is bought, or 
many things by the bulk. But when things arc bought' by 
number, weight, or measure, each piece, each pound, each bushel, 
hath its price, according to the ageeement. 4 

IV. 

324. Price Uncertain ami Unknoicn. — The price of the sale is 
almost always certain and known; but it may Happen that it 
is uncertain and unknown : as if it is referred to a third per- 
son to adjust the price, or if the buyer gives for the price.the 
money which he shall make of such a business. In these and 

b This is a consequence of the preceding article. : “ — - 

* L. 3, f tS, Z>. de donat. inter vir. ft ur. There happen often such like occasions of 

confounding two acts into one, even .among divers contractors. Thus, for example, if 
any person hnving.a mind to give to another a sum of money, orders the money to Sis 
carded to hhn by a third person, who is his debtor, the stone act of the dettveey ctF'the 
money which this debtor makes to the donee, will consummate both thedeedofgiftA&d 
the payment of the debt. V. d. $ 18. - ...«*• • ■ 

* See the sixth article of the fourth section, and the.law which is there quoted ; 
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such like cases, the price will not : be certain and known, but by 
the estimation or othpr event, wliich shall fix it.* 

v. 

325. TA* Price of Sales is arbitrary. — There are some conn? 
modifies, of which the price may b.e regulated for the public good; 
as it is, for example, in bread, and other things, in some countries.- 
But setting aside these regulations, the price of things is undeter* 
mined. And since it ought to be differently regulated according 
to the different qualities of the things, and according to the plenty 
or.scarcity both of money and of the commodities, the easiness or 
difficulty of the carriage, and the other causes which increase or : 
diminish the value ; this uncertainty of the price makes an extent 
of more and of less, which requires that t he seller and buyer should 
adjust between themselves the price of the sale. And the injus- 
tices in the price are not restrained, except in so far as has been 
remarked in the beginning of the third section/ 


SECTION VI. 

OP CONDITIONS AND OTHER TACTS IN A CONTRACT OF SALE. 

Art. L 

326. We may add to the Contract of Sale what Pactions we will. 
— - We may add to the contract of sale, as well as to all other 
contracts, all manner of covenants and pactions that are lawful. 
Such as conditions, clauses of nullity, a power of redemption, and 
others.* 


Op Conditions. 

327. The rules touching conditions in sales are the same with' 
those Which have been explained in the fourth section of the title 
of covenants, b to which we need only add the following rules. 

4 1, Inst, de empt. et vend. ; — Lull, (f- de contr. erupt. ; — l. 7,4 l, D. de contr. empt. 
v.l. 7, 4 b et 4 D.-de contr. empt. See the eleventh article of the third section of Cove- 
Mint*. , 

t J* 1, 4 11, D. deoff.prctf. mb. ; — l. 8, de retc. vend. • 

- * 8a* the second article of the second section, and the first article pf the length section 
ofthetitleaf Covenant*. ( a , 

k See sixth article, together with those that follow, of the fourth section of the title 
of Covenant*. 

VOL. I. 
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IL 

328. ' Effect of the Condition on which the l§ale depends.— In the 
•ales whose accomplishment depends on the event o^n,. condition, 
all things remain in the same state as if there had been no sale, 
until the condition comes to pass* Thus# the . seller, remains 
master of the thing, and the fruits ore his. But the condition 
being fulfilled, the sale is perfected, and hath the effects which it 
ought to produce. 0 

III. 

“ * T - 

329. Effect of the Condition which dissolves the Sale. — - In sales 
which are accomplished, and which may be dissolved by the event 
of a condition, the buyer remains master uutil that event. And 
in the mean while he possesses, enjoys, and makes the fruits his 
own ; and he prescribes likewise, but his prescription is of no prej* 
udice to the right of the person who is to become master by the 
event of the condition. 4 

Op Earnest. 


330. The Earnest hath its Effect according to Agreement.— The 
earnest penny is, as it were, a pledge which the buyer gives to the 
seller in money, or some other things ; whether it be to signify 
more certainly that the sale is perfected ; 0 or to be in place of 
payment of a part of the price ; or to regulate the damages to be 
recovered of the party who shall fail to perform the articles of the 
sale. Thus the earnest given in the sale has the effect which the 
parties have agreed it should have. 

• V.* 

331* The Effect of the Ea rnest , when there is nothing said of it 
in the Contract. — If there be no express agreement which regulates 
the effect which the earnest shall have, against the party ?hall 
fail in performing the contract of sale; if it is the buync, he shall 
lose his earnest; and if it is the seller, he shall. give back; 
earnest, with as much more. f 

*• L. 7, D. eta cant*. vnpt.; — 1. 8, D. de ptr. et an*. 

* L-2,D.dein dirmadd .; — d.£$i. y *->.• 

* L. 35, D. de conlr. empt . ; — Inst, de empt. et vend. See (he following artklf* 

* Inst, de empt. et vend. ; — 1. 17, m f. C.defid. instr. 
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Of tub Clause of Nuulity in Case of Non-payment. 

332: Clause of Nullity . — It is a usual agreement made in .eon« 
tracts of sale, that, if the buyer does not pay the price at the time 
appointed, the sale shall be void. And since this agreement makes 
a part of the matter of the dissolution of sales, it shall be explained 
in the twelfth section. 

Of the Power of Redemption. 

333. Power of Redemption. — The power of redemption is an 
agreement, by which the seller is at liberty to take back the thing, 
he restoring the price. And this is another way of dissolving the 
sale, which shall be explained in the same plaee. 


SECTION Vlf> 

or the changes of the thing sold ; and now the loss or gain 

ACCRUING TllEREUY BELONGS TO THE SELLER, OR TO THE' BUYER. 

• _ 

334. Change of the Thing sold. — It often happens that, before 
the sale is entirely consummated, several events change the state 
of the thing' sold; make it better or worse, augrpent or diminish 
it; and even that the thing perishes, either through its own nature, 
or by some casualty. And since these changes occasion profit 
or loss, which regards differently either the seller or buyer, pro* 
vision is made for adjusting that matter by the rules which follow. 

Art. I. 

335. The Jhangcs before the 0 Accomplishment of the Sale regard 
the Seller. — All the changes which happen before the sale is ac- 
complished regard the seller, because the thing is still his, and tho 
buyer has no right to it. And as the seller is at liberty not to 
finish and perfect the sale, if the thing happens to be better, so 

..likewise the Buyer has the same liberty, if there happens a change 
which makes it worse.* 

• . J L * 

336. The Changes after the Sale regard the Buyer.— All the 

• 'Inst, de empt. tt tend. 
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Changes which* happen after the sale is accomplished - regard the 
buytif. i. And- if; the thing perishes before* the delivery, he bears the 
l«**>*nd is nevertheless bound to pay the .price. ' And he renps 
the profit likewise of all the changes which make the thing better.* ; 
For after the sale the thing is looked upon to be his, and the seller 
keeps possession of it only with the buyer’s consent, and with 
design to restore it to him. «' 

;' v: ' p hi. 

337. The Changes which happen after the Setter is in Delay for 
not delivering the Thing are at his Peril. — If the changes which 
diminish the tiling sold, or which destroy it, between the time of 
sale and the delivery, happen after the seller is in fault for not 
delivering it, he bears the loss, although the changes should happen 
without any fault of his, and even by pure chance.® And he loses 
both the thing, and tluypricc, which he ought to restdlA if he had 
received it. For if the thing had been delivered, the # buyer might 
have cither sold it, or prevented tlie loss some other way ; and, in a 
word, the seller ought, to blame himself for his delay in not deliver- 
ing it in due time. 

IV. 

, 338 ..If both are in Delay. — If, the delivery of the thing being 
delayed by the fault both of the seller and buyer, there hapypis a 
change which lessens the thing sold, or which destroys it altogether;, 
the buyer cannot .charge the seller with delay, since he himself 
being in delay, either by reason of his absence, or because of some 
other hindrance, or even through his negligence, he cannot say, 
that the seller ought to have delivered the thing to him* But if 
the seller having been in delay offers afterwards 4 to deliver the 
thing, matters being still entire, and the buyer delays to receive it ; 
or if, on the contrary, the buyer having been in delay, and alter- 

‘ -l ’?{>- 

Y i Si In$t. de empt. et vend. ; — l. 1, C. dt per. ft com.; 7, 7>. toi. Se^thefollpufiuf, 
article. Although the buyer is not properly made muster of the thing till after the deliv- 
ery, tie does nevertheless bear the losses which happen between the sale andthc 
For the contract being finished, it 1ms this effect, that the buyer may farce the seHetW 
deliver the thing sold, and that the seller possesses it only precariously, being ptiddr a 
necessity of delivering it up to the buyer. See the second article of the first section, ^nd 
the tenth article of the second section. , . 

* L. 12 rt 14, D. deeper, tt com. v. ; — J- ult. C. tod .; — f. 15,4 ufc 
the tenth article of the third section of Deposit, and the second article of th? fip&tl£aee- 
don of the title of Damages occasioned by faults. , 
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vrtridfcusirtghls diligence, thesettet does not deliver the thing; 
thd chan^e#\vbi<ih have happened >' during the last delay will fail 


nport' bhhwhb has been last in fault for 
del£^di* ! 


the thing’s not ‘ being 


339. Of Things sahl by Number , Weight, or Measure. — In the 
sales of things which are sold by number, weight, or measure, 
all the diminutions and all the losses which happen before the 
thiihgs ate counted, weighed, or measured, fall upon the seller ; for 
until then' there is ho sale. And the changes which happen after* 
\fards regard the buyer.® 


VI. 


340. Sale Upon Trial. — If a thing is sold upon trial for a certain 
tithe, on condition that it shall not be sold^but in case it pleases 
the ; buyer, all.thc changes, and the profit or loss which happen 
before or during the time of trial, the sale not being as yet ac- 
complished, will accrue to the seller, who is still the master.* 

VII* 

341. If, in the Sale of one of two Things , the one happens to per- 
ish.-— If one of two things is sold, whether the choice be left, to the 
seller dr buyer, and after the sale one of the two perishes, during 
the delay regulated for the choice, the seller is bound to give the 
other, although it should happen to be the best ; for he owes one 
of me two.' And if both perish, the buyer owes nevertheless the 
price ; ’for| had it not been for this engagement, the seller might 
Have rid himself of both the things; and that which the buyer Was 
to have hacUiariost to him.* • 

; 3.1 f r-’ v *! * . , . »• 

r-VjiU- \>iu, , VIII. • iU 


before the event of the condition, the loss shall be thesaUcrist 
dl fftdtigh the conditio n should come to pass aft er wa r d s . For he 

See the seventh article of dip. fcmrtit section. 
fjuStlli I, D. it prate, verb.; — d.L inpruK.;-rl. 13, §1, D.cowmod. 

S 1. 84, \ 6, D. de contr. empt. 

19* 


342. If the Thing ^perishes before the Event of the Condition 
ought 'fo accomplish the Sale. — In the sales of Which the ac- 
epqqipUshnr^nt depends on a condition, if the thing sold perishes 
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W^ itill the mrtisteir of ity and the thing being- destroyed, it cannot 
a htif ttidref be sold; And,in fine, it was understood by the ooti' 
tthfctofs; that that only was sold which shonld be in being at -the 
time' that the condition should come to pass. 11 

IX. 

343. If in the same Case the Thing is diminished, or becomes 
better. — If in the same case the thing is not destroyed, but dimin- 
ished, and the condition comes to pass which accomplishes the 
shle, the loss shall fall upon the buyer. 1 For the seller has been 
obliged to keep the thing for him until the event of the condition* 
And seeing this event makes the buyer master of the thing, he 
ought to bear this loss in the same manner as he would have 
leaped the benefit of the changes which would - Have made /the 
thing better. 1 

•• x. 

'* 344. It does not depend on the Person who ought to perform d 
Condition, to take Advantage by his not performing it. — When;* 
condition is put in favor of one of the contractors, or which may 
torn to his advantage, if this condition depends on the act of tb£ 
Other party, either in part or in whole, the person who ought to 
fhifil the condition is neft at liberty to fail in the performance ,of 
this engagement, that he may take advantage therefrom to the 
prejudice of the party whose interest it is that the condition . bo 
fulfilled. Thus, for example, if in a sale made on condition that 
the thing shonld be delivered on a certain day, and in a certain 
place, it happens in the moan while that the thing increase^ £lgi 
pride, it does not depend on the seller to annul the sale, aud io 
keep that Which he had sold, by failing to doliver*it on the dajr, 
Sndat the place appointed, in order that he may profit by ■ this 
Ohaiige ; for it was the buyer’s Interest that this condition should 
be fulfilled. And if, on the contrary, the thing diminisfrefvJii 
p'rieej it does not depend on the buyer to hinder theeffect of;^tye 
sale, by absenting himself at the time, and from the placOWbsSS®. 
the delivery was to be made ; because it was the seller’s interest 
that the goods shonld be delivered. Tims, in a sale made ail con- 
dition that, if the buyer does not pay at the time fi^fe^ 

ib A" . . , ... .. -7* 'x ''** ‘ X " ' 

h L. 10, s 5, D. dejw. dot. ' 1 £. S, 

1 L. 10, D. de rtg.jw. 
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&allbe void; iMt happen in the mean while that the^ thing: dimity* 
ishA in its price, it.does not depend; on the buyer to. antytyl $bty 
sale by foiling to make payment, that he may thereby avoid taking 
the thing, and bearing the loss : for this condition was in favor of 
the seller, and not of the buyer.® 

-" 345. Loss occasioned by the Fault of one of the Contractors. — - In 
all- sorts of cases, where the tiling sold perishes, or becomes worse, 
by the foult of the seller or buyer, he whose fault has occasioned 

the Idas ought to bear it, and to blame himself for ih n 

■ ■ * 

XII. 

346. The Fruits belong- always to him who is Master at the Time 
they arc gathered. — Wo must not reckon among the changes 
which happen to things sold under condition, the fruits and reve- 
nues which \Jiey may produce. For they belong always to the 
person who is master of the thing at the time they are gathered, 
-although it happen that by the event of the condition he is no 
longer master of it. Thus, in the«sales of which the accomplish' 
rrtent depends on a condition, the fruits do in tpe mean while be- 
long to the seller; although, if the condition happens which ought 
to accomplish the sale, the loss and the gain \\hioh may fall out 
itt the mean, while by the changes of the thing sold belong to the 
buyer. And in the sales which are perfected, and which may be 
annulled, by the event of a condition, the fruits in the mean while 
belong to the buyer; although, if the, condition happens which 
^dissolves the, sale, the loss and gain which may accrue from the 
-Ranges of the thing sold regard the seller. 0 Because, in all these 
> ba&es, the ' qpt\£ges that happep to the thing regard the person who 
to '.be master of it, and he ought to have it in the condition i# 
Which it is; but the fruits and other revenues which fell duo bty- 
? fbrS the- eveht of the condition having been separated from thp 
thing sold; they remain with him who was at that time mastpK $f 
o$h*thing.< 

5 ft i ; •. . 

■* ■ r • ( 

Q,&hgib,j‘—L 9, Z). tie teg . commits* See the nineteenth ajtiqleof the ^urth 

• ? i- i. 203, reg . jwr. 

° L. 2, D. de in diem add,; — l. 4, cod. See {he text of the twentieth law, 
jwoitrv already quoted* on the sixth article of this section. 
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hjB47w If the Parlies have regulated byAgrpementonitihoiifithe 
Loss shall folly they must hold to that. — 16 there is anyagrjBcroent 
in the contract of sale which derogates from the preceding * roles, 
and which obliges cither the seller or buyer to* bear the loss which 
naturally did not belong to him, they must stick to the agree- 
ment.* For every one may renounce what is for his own advan- 


tage.* 


XIV. 


848. What is to be considered , in order to judge who ought to 
be<g the Loss, and reap the Profit.* — It follows from all these 
rales concerning the changes that hap|icn to the thing sold, that^in 
order to judge who ought torjbeur the loss, or reap the profit, it is 
necessary to consider what the thing is which is sold, and what 
enters into the sale ; if^the sale be perfected, or not; if it is pure 
and simple, or conditional ; if, the sale being onco accomplished, it 
is afterwards dissolvetl; if there is any delay in the delivery ; if 
any fault lias given occasion to the change ; and the other circum- 
stances, in order to know, by the state of things, who was the 
master at the time of the change, or who, without being master, 
ought to bear the loss, or runp the profit.' 


SECTION VIII. 


OK SALES THAT ARE N'l'LL. 


349. What Saks arc Nidi — By sales that are null are meant 
those which never did subsist; whether it be bocqpsp ofthe in- 
capacity of one of the contractors ; or because the thing soldisnot 
vendible; or through some vice in the sale, as if it be contrary to 
law and good manners; or through some defect, as if the sale 
ought not to take place but upon the existence of . a 
wliieh does not happen. . ,>«■.*» 

‘390. All the causes which annul covenants in geiteraldd' like- 


Xs 1, z>. de per. fC 09m. ; — L 10, nxfc 

C- fcjwcf,; — 41, ZX dc Nun. Sec the fourth article of 


* & ZX ii per. * twa> St* the ck^ ah • rtkk of tk tet 
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wise annul sales, pursuant to the rtdes which have been explained 
in the fifth section qf the title of Covenants ; and it will besUf- 
ficient here to take notice of the rules that are peculiar to nullittefe 
in sales. • 

Of Persons who can neither sell nor buy. 

351. It was forbidden by the Roman law, to those who were in 
any public office, to purchase, in the places where they exercised 
their jurisdiction, either lands, or even movables, during the time 
of their administration, without express leave to do it; except it 
Was in what they consumed for diet and clothing. And the 
same prohibitions extended likewise to their domestics . 4 But* in 
Franco, offices being perpetual, the officers may purchase of any 
persons that arc willing to sell ; and such like prohibitions with 
tespeet to them are limited to the purchases of estates, or rights, 
litigated in the court of which they are. judges, and to other ac» 
quisitions wljieli they may have extorted by concussion, or any 
other misdemeanour. 1 * • 

Art* I. 

• 

" 352. Tutors ami Guardians cannot buy the Goods of those who 
are committed to their ('-arc. — Tutors, guardians, and other admin* 
istrators can purchase nothing of the goods of jminors, and other 
persons who are under their charge, either directly iu their own 
names, or by the interposition of other persons . 4 


• Z mi. * 'ml. dr amtnict jnd . ; — d. i $$ X tt 3 ; — j /. 40, l. Oil, D. de eontr. empt. ; — L 
48 , \ 2, /> dr jure Jinci. 

* By thu ordinance* of .Sr. in 1254, of Philip the Fair, in 1520, nnd of Chnrhm VI. t 

III 1389, it is prohibited to it 11 bail it!* anti scmxhuls to purchase immovables during tbo 
time of their administration. • 

^Bymdnv ordinances, it U prohibited to officers and persona of great power and aatbotv 
ity.Of who liavo Any privilege of having their chum:* tried only Ufore certain judgoi, tp 
accept of sale* or alignments of right*, in order to curry the parties from one tribunal 
to another. And nil judge*, advocate*, and proctor* are likewise forbid to accept of sated 
8* arfd^gfitaetitft of litigioa* rights. See tile ordinance? of VharUmV. in 1958, of Franck 1 
ill 1533, el,. 12. art. 23, of Or/rurtf, art. £4, of 7/irti XII. it) 1498, art. 3, and in 15t0^|Wt. 

jSeedikewise the second article of tlie third section of Payment*, and tbe remark that 
k tom made. 

It is likewise proper to take notice here of the prohibitions m the ordinance of Origan*, 
art. 108 , to gentlemen and officers of jnMioc, to deal in merchandise, arid 4 to take forms, 
names, or in the names of others for their behoof, under penalty to the 
|Uidnmit of forfeiting their nohility ; and to \ht officers of justice^ of losing their pltoO 
*^.8to''iM''ibwrdi , airtldte of the" second section of the Free# of Cocmant* 

; •*£, 34, j aft. D. de eontr . em/d . , — /. 5, \ 3, D. de a act. ct cone. tut. ; — d . /. $ oft, ■ 
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II. 

863. Factors are under the same Incapacity . % — Factors, and those 
who are intrusted with the care of the a fifths of others, cannot pur- 
ehase the goods of those whose affairs are committed to their mas* 
agemcnt, b unless they purchase them of the owners themselves. 

III. 

864. The Heir burdened with a Substitution. — The heir or ex- 
eedtor who is burdened with a substitution cannot sell the estate 
which he possesses only on condition to restore it. 0 


IV. 

365. Minors and others . — Minors, madmen, prodigals, and 
other persons who arc debarred from the administration of their 
estates, cannot sell them; and their sulcs are null, if they have 
not been made in due form. 


Ok Tiunc.s which cannot nr. soi.d. 

; v. 

356. Things Public. — Whatever nature and the laws make 
common, cither to all mankind in general, or to a kingdom, or a 
town, cannot be sold, rims, seaports, highways, public market* 
places, with the walls and ditches of towns, and ail other things 
which this common and public use incapacitates for sale, cannot 
be sold.* 

VI. 

357. Things consecrated. — Immovables belonging to Churches and 
Corporations. — Things consecrated, immovables “belonging to 
churches nnd to corporations, to minors, madmen, declared prodi- 
gals, and to other persons who cannot dispose of their estates, can- 
not be sold, or otherwise alienated, unless for necessary catrees ; 
and the formalities prescribed in these kinds of sales mu& be 
strictly observed/ 

b Z). 1. 94, t m ft. t>. de «Mlr. rjH/4. 

• JL. 7, C, tie refc. a/, h* K 

4 £. M, D. A wi tr. empt. ; — 4 S, In*, d* inutil. nip. ; — tit D. de rat.«r;fMiMiK«S 
IMt.CpW. 

0, it.diesur.mjt. * . < 

t £.14, C. de taeros. «v/. ; — .Vw. T; — AW. 1 30 ; — /. 6, Z>. ds emir, srnytpm tit, A 
de ni. tor. qui tub tut. ; — lit. C. d« prod, tt at. rri. min. ; — p. /. SI. C. de sm see fab 
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m 


yii. 

358. An Estate availed.— An estate subject to a substitution 
cannot be .sold whilst the substitution lasts.* 


VIII. 

359. Denver Lands . — The lands which a married woman brings 
along with her in dowry to her husband cannot be sold in the 
places where it is prohibited to alienate them, unless it be in cases 
that are excepted, and where the rules prescribed for such sales 
are observed.* 1 


IX. 

360. Things of which the Commerce is forbidden. — Things of 
which the commerce is prohibited by some law cannot be sold; 
such as arms to an enemy, and other things of the like nature. 1 

Of tiii: other Caches which annim. Sai.es. 

’X. 

361. Safes null through the DefqnU of a Condition. — The salt's 
of which the accomplishment, depends on a condition remain null, 
if the condition does not come to pass; and it is the same thing 
if the thing sold perishes before the condition happens. 1 

XI. 

362. Error in the Contractors. — If the seller and buyer have 
erred, so that it appears that the seller meant to sell one thing, 
and the buyer thought of purchasing" another, the sale will bo 

|iull.“ 


. ,f See the third article of thin section. 

k Tilul. />. de fund a dotal.;—!, tin. in f. C. de rci uxor. act. See the thirteenth article 
of the Ant section or ZforriW. 

C QW9 te$ v^ non po*$unt t *t tit. qnm re* export, rum debt**. We have not set down 
here, furuong the rules touching things "which cannot tie sold, that rule of the Roman, taw 
which prohibits the alienation of things that nrc litigious, and annuls all stjcb sale* to 
Whomsoever they are made* Because our custom )uls limited these prohibitions lb sales 
made to persons who, by their authority or quality, arc aWc to create trouble to those 
who pretend a right to what is in dispute ; such as die judges, and other officers who 
have a share in the administration of justice. V. tit. IX a Cad. da and theplfc- 

a«blet<*thif section. ' 

* L. 8, D. de per. H com. , • * 

• £. Vt D. de oU. et act ; — /. 9 t />. de omtr. empt. See t!ie tenth article of the fifth 
Actfeto-ef Oogmant*. 
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• # 

And much more will it be bo, if the seller sold knavkhly one com- 
modity for another.* 

XII 

3C3. Error in the Qualities of the Thing sq}d > — If the error is 
not in the substance of the thing sold, but in its qualities, we must 
judge by the circumstances whether the sale ought to subsist^ or 
not. 0 And this depends on the rules which shall be explained in 
the eleventh section. 

XIII. 

364. Fraud and Violence . — If the sale has been transacted by 
fraud or violence, it will be null; pursuant to the rules which shall 
be explained in the title of the Vices of Covenants P 


SECTION IX. 


OP THE RESCISSION OF SALES, ON ACCOUNT OF THE LOWNESS OF 

TUP PRICE. 

Art. I. 

365. Damage in more, than Half the Price. — In the sales of im- 
movables, if the price be less than the half of the real value, the 
seller may get the sale to be declared void.* 

II. 

366. Time of Estimation. — The true price by which the dam- 
age is to be estimated is the value of the thing at the time of the 
sale.* 

HI. 

367. In t chat Manner the true Value is estimated. — Since there 
is always more and less in the price of tilings, the estimation of 

• L. 14, in/. D, de contr. em/*. * V . totam t. 9, ct $eq, D. dc coafr. napt* 

f £. 8, <7. de iwc. v&hL 

• /i. 3, C. de rose. rend.; — /. 9, tod. See the fourth article. This rescission of sales 
on account of the lowness of the price is limited to sales in which the price does not 
amount to half Use value of the land* ; and the civil policy suffers sales, where the 
damage is less, to subsist ; because it i< for the interest of the pubtio not M disturb the 
commerce of sales by too frequent rescissions. 

k L S| C de me. vend. 
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the trueprice, bywhich tire must Examine if there is any damagfe, 
ought to be made according to the highest price that the thing 
might justly be worth At the time of sale ; because that price is 
just| and we ought to favor the seller who is wronged.® 

IV. 

368. The Buyer has it in his Choice to give back the Things or 
make up the full Price. — If the thing is sold’ for less than the half 
of its just price, the buyer .shall have it in his choice, either to re- 
store the thing, and to take back the price which he has paid, or 
to make up the just price, and to keep the thing.* 1 

V. 

369. This Rescission is independent of Fraud.-- This rescission 
on account of the lowness of tin? price is independent of the honesty 
or knavery of the buyer. And whether hc| knew or was ignorant 
of the valne *f the filing sold, it suffices for rescinding the sale, 
that the price be less than the hfdf of the true value.® 

VI 

370. Restitution of the Fruits against, (hr Person who knows he 
has vo good Title to the Possession. — If there is no other defect 
in the sale besides the damage of more fhan the half of the just 
price, the buyer will be obliged to restore t he fruits only from the 
time of the demand, or the interest of the remaining part of the 
price, if he keeps the thing. Hut if there were other vices in the 
rale, such as usury, fraud, or violence, he will be bound to make 
restitution of the fruits, even from the time of his possession of 
the thing, deducting the interest of the price which he has paid 
for it/ 

• It b ft consequence of the motive of humanity, which has made this rescission to be 
wsawoii. 

• L.% C.de reec. vend. 

• D. i 9 , C de rtm. vend. Et si nulltis dolus interemit stfptilantis, sed fpsft ret ill se 
Main Met L. 36, D. de verb . oU. Thu is what is called dolu* re ipea . 

f £. 17, C. de nee . vend. 


VOL. f • 30 
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SECTION X. 

OP EVICTION, AND OTHER TROUBLES io THE PUHCHASER. ' 

Art. I. 

371. Definition of Eviction. — Eviction is the loss which* 'the 
buyer suffers, either of the whole thing that is sold, or of a part of 
it,‘ because of the right which a third person has to it.* 

■ , ii. .-Jv 

372. Of the other Troubles. — The other troubles are those 
which, without touching the property of the thing sold, diminish 
the' right of the purchaser; as if any one pretends a right to the 
usufruct of lands that are sold, to a ground-rent, a service, or other 
charges of the like nature. 1 * 

III. 

373. Warranty. — The buyer fioin whom the thing is evicted, 
br who is troubled in his possession of it, or in danger of being so, 
has his recourse against the seller, who ought to wurrant him, that 
is, to put n stop to the eviction, and other troubles, as shall be 
shown in the following articles . 0 

IV. 

. t - 

374. No Warranty against Violence, Casualty , or the Act of the 

Sovereign. — The seller is not bound to warrant the buyer against 
acts of mere force und violence, casualties, or against the act of the 
sovereign .* 1 ,,, 

V. 

375. Two Sorts of Warranty ? Warranty in Law, and Warranty 
by Deed. — W arnurt y being a consequence of the contract of sale, 
there ia & first hind of natural warranty, which is called warranty 
in law, because the seller is obliged to it by law, although; the^safe 
make no mention of it And it being in our power to augmci>t/>r 
diminish our natural engagements by covenants, there is a segbpd 

s This defirition results from the whole teftor of this section. : , a . 

* These charges, diminishing the right of tbs purchaser, are trouble* against whi^h tht 

•dkr ought to warrant him. * 

€ Ll, D, d* evict. See ths third article of the second section. 

* JL 11, D. dt evict . 
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kind of warranty, which is a. warranty by deed, or covenant, snch 
as the seller and buyer are pleased to regulate among them- 
selves.* 

VI. 

■ 376. Warranty in Lam . — Warranty in law, or natural warranty, 
is the security which everyPfceller is bound to give for maintaining 
the buyer in the free possession and enjoyment of the thing sold; 
and for putting a stop to evictions, and other troubles that shall 
be given to the buyer by any person whatsoever, who shall pretend 
either a right of properly, or any other right in the thing sold, by 
Which the right which ought naturally to l»e acquired by the sale 
Would be diminished. And the seller is obliged to this warranty, 
although it be not stipulated by covenant. 1 

V". 

377. Warrant y by Drat. — Warranty by deed, or eovennnt, is 
Hie security* which the seller promises, either greater or lesser than 
what he is bound to by law, according as the parties have agreed 
between themselves. Thus, they rftav add to tin: warranty in law; 
Us if it be agreed, Unit the seller should warrant the buyer against, 
the aPt. of the sovereign. And they may likewise restrain the war- 
ranty in law; as if it he agreed, that the sMIer slymjd only warrant 
against his own proper act, and not. against the rights of other 
persons, or that he shall only restore the price in ease of eviction, 
and hot the damages.* And all these agreements have their jus- 
tice; In that the. buyers purchase at a. cheaper or dearer rate; or 
upon other views; and in that the purchaser buys in eflect only 
what is sold, and such as the seller is willing to warrant it. 

*V11L 

’ 378. The Seller cannot he discharged from the Warranty against 
bicn proper Act. — The seller cannot be discharged from the 
warranty against his own proper act and deed, not even by ah 
express agreement ; for it won Id be contrary to good manners that 
hO Shonld bc allowed to act a dishonest part* 

• L. 11, t I, D. de art. empt.et vend. * 

* L. 6, C detrict. II, \ t, D. de. net. emf* H wwt ; — l- 1, D. de matt. v. 1. 10, 

tod.; — i 11, t 8, D.deoet. hmpt. ti tend.;— I 11*, \ 17, D. deaet. h*pt;et vend. 

S L. ll, \ D. de act* empt. et rend. ; — d. 1. 11,4 18. 

¥ L. 1, 4 7, D. de paet.;—l. 27, l 4, D. de pact. 
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H>.: . IX. ' " ' ... 

379. Warranties regulated by Particular Customs.-* ft fceaScfe#" 

the natural warranty, and the warranty by* agreement, there is any 
particular custom, or usage, in a place, which prescribes any sort 
of warranty, the seller shall be bound to such Warranty. 1 ’ ■ 

* X. ‘.k •: ,r; 

380. Damages for Eviction , and other Troubles. — If the pur- 

chaser loses the thing by eviction, or is troubled in his possession j 
the warranty shall have its effect, 1 pursuant to the rules explained 
ih the articles which follow. . 

XI. 

381. Divers Effects of the Troubles which are given to the Seller! 
— There are troubles which of* their nature dissolve the sale; as 
when the proprietor ev’yts the tiling from the purchaser.® Others 
there art; which of their nature may dissolve or not dissolve the 
sale, according to the eircnmstancf s. Thus, an action in right of 
a mortgage does not annul the sale, if either the seller or purchaser 
acquits the debt; but .if the estate is adjudged to the creditors, the 
sale is dissolved. And in ail these eases, whether it be that the' 
sale subsists or is dissolved, the seller is answerable for the dama- 
ges according to tjie effect of the trouble." 

XII. r 

382. Destitution of the Price , with Damages. — If the sale fe' 
dissolved by an eviction, the seller is bound to restore the pricey 
and to indemnify the buyer for the damages which he may sus- 
tain thereby,® as shall be explained in the following articles. 

XIII. ' 

383. If the Thing is not changed at the Time of the Eviction;*— 
If the thing sold is in the same condition, and of the same vtdl»j 
at the time of the eviction, ns it was at the time of sale, the setlefr 
shall be bound only to restore the .price which he received, ‘th^ 
charges of the drawing up of the contract, those of taking poside-' 
sion, and to make good the other damages, if there are any; 4s 

* £. 81, \ SO. D. At ttd, «i . ; — S, />. d» rritt. * £.1, P- A w i lt. - J 

•Ji.liP.AfrM. * • £.VO,/kdtt*icL 

• £. 70, A tie evict. ; — l. 60, rod. . \ ^ 
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if the purchaser of an estate in lands which are evicted had paid 
a ime. of alienation.* 

xiv. 

384. If the Thing* is diminished at the Time of the Eviction.— 
If, on the contrary, the thing sold is wasted or diminished, whether 
by its own nature, as an old house, or by a casualty, ns if a flood 
has carried away a part of au estate ; or if, the thing being in the 
same condition, its value is diminished by the effect of time; in 
all these cases, and others of the like nature, where the. thing sold 
is worth less at the time of the evict ion than the price which the 
buyer paid for it ; he ray recover against, tin* seller only tins pres* 
ent value of the thing, such as it is at the time of the eviction.'* 
For it is ouly in this present value that the buyers loss doth con- 
sist. And as the diminution which preceded the eviction regard- 
ed the buyer, he ought not to be a gainer bv the eviction. 

XV. 

| .v • 

385. If the Thing has increased in Price. — Hut, if the thing hap- 
pens to be worth more, at the timts # of the. eviction than it. was at 
the time of sale, the price having been augmented by the effect of 
time, the seller shall be bound 1o the buyer for what Ihe thing is 
worth at the time of the eviction. Foi he loses in effect this 
value, the thing being evicted from him ; ami his condition ought 
not to be made worse by this event, against which the seller is 
bound to warrant him. 7 

XVI. • 

■ f, 1 - ‘ ' 

386. If the Purchaser has made Improvements. — If the thing 
sold happens to lie improved at the time of ihe eviction, by the 
act of the purchaser, as if he lias either planted or built on ail 
estate lie .shall be indent nilied by the seller as to what tin; estate 
would have been worth, at the time of the eviction, if it had not 
qepn improved; and he will moreover recover the exjienses he has 
bean at in improving it ; and. lie cannot be turned out of posses* 
smo, till be is reimbursed the said expenses, either by the person 
who evicts the estate, for he ought uut to reap the profit of those 

P L. D. de evict. * • 

*1 L. 7<k, IX A evict . ; —Z. 66, in f. D. cod. ,*—4 64, cod . ; — L 45, D. de act. emftt.ti vend. 

r L. 66, in /. IX de evict. *See the preceding article, where this* law is qootocL Z* 45, 
tod.; — t 1, eod. 


20 



234 


THE CIVIL LAW. 


[PA*? I«r BOOK V 


improvements; or by the seller, who is bound to warrant him 
against the eviction. And he shall have his action both against 
the one and tlie other.' 

XVIL 

387. The Regard which is to be had to the Fruits which have 
been reaped, in order to mak e an Estimate of the Improvements* 

In making an estimate of the charges laid out by the purchasers)! 
an estate on improvements, as if he has made a plantation in it, 
we must balance the charges laid out with the fruits arising from 
the improvements, and which have increased the rent of the estate. 
So that if the fruits which the purchaser t has reaped from the im- 
provements acquit the principal sum and interest of the. moneys 
laid out on them, there will be no reimbursement due ; i# being 
enough for the buyer that he loses nothing. And if the fruits 
come short of the charges laid out on the improvements, the pur* 
chaser will recover the remainder of the money he has laid out, 
both principal and interest ; * for he ought to lose nothing. But if 
the fruits which the purchaser has reaped front the improvements 
exceed the charges he has been at, he shall have the advantage. of 
them. 

XVIII. 

t 

388. The Circumstances oblige us to regulate differently the Diffi- 
culties relating to the Improvements. — If the charges laid out upon 

.the improvements are less than their value, the purchaser who is 
evicted will recover only the charges he has laid out And if, dn.the 
contrary, the charges exceed the value of the improvements, he will 

* L. 9, C. tk evict. ,* — /. 16, — /. 45, $ 1, ZX de act . tmpt. et vend- ; — ■ /. 

evict. See tho following articles, as also the tw elfth and foltowingaartutlos of the third 
section of the title of Dowries. It is said in this ninth law, Cod. de evict., that the seller til 
bound to refund tho charges of the improvements to the buyer from whom the estate ie 
evicted. And in this forty-fifth low, $ 1, D. de ad. ew/tf. d vem £, that this reimbursement 
U to be made by the person who evicts, and ought not to fall npon the seller. Which 
Ought to ho understood in the sense explained in the article : and 2n stieK a maimer, 'as 
that if, for example, he who would recover the lpnds pretends that he is not bound to IS* 
fund the charges of the improvements, or raises any other dispute about them, the pur- 
chaser hus his action of warranty against his seller. 

1 L. 16, C. de evict. ; — 1 48, D. de rei viyd. ; — /. 65, A roc/. What la said in this arti- 
cle, that the byyer shall reap the profit of the, fruits which are over and above his reim- 
bursement, ought to ta understood of the fruits which he reaped while he knew nothing 
of his title Wing caUed in question, aad before any legal demand Was made. See the 
third section of the title of Interest, Costs, and Damages^ and Restitutio* of Fruit*., 
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recoverno more than the real value of the improvements. But, 
hobording to the chrcumstanoes, it will be prudent in the judge not 
to deprive the buyer'of, reasonable charges, such as the master of 
the thing might and ought to have laid out ; and likewise not to 
overburden the seller, or the person who evicts. And it is neces- 
sary to regulate these matters according as the nature of the ex- 
penses may require, or the quality of the persons, the necessity or 
usefulness of the improvements, and whatever else may ho fit to 
be considered in tiie state of the things." 

XIX. 

889. If the Seller has sold the (loads of another Person, knowing 
them to be such. — If, in the cases of the precluding article, the 
seller had sold that which belonged to another person, knowing it 
to be so, he would be bound to refund, without any distinction, nil 
the charges laid out by the purchaser.* 


XX. 

-890. He who is bound to warrant cannot evict. — - The persons 
Who are obliged in warranty to ilqj buyer cannot, disturb him in 
his possession, whatever right they may have to the thing sold. 
Thus, the heir of the seller, being in his own right, proprietor of 
the thing sold, cannot evict it from the buyer, whom lie is obliged, 
by bis quality of heir, to warrant in his possession/ 

XXL 

' 391. If the Purchaser who is molested does not give Notice of it, 
or does any other Prejudice to the. Condition of his Warrantor. — « If 
the purchaser who is molested suffers himself to be condemned by 
default ; if he defends himself ill ; if he does not give notice to the 
Seller of the action that is brought against him ; if he consents to 
a reference, or transaction, without the seller's knowledge; or if. he 
in any other manner prejudices the condition of his warrantor, he 
^Etni^Qt demand warranty against an eviction, which he has nobody 
to blame for but himself.* 

■ L. 38 , Z>. de rti vind. 25 , in f.D.dc pign. act. Sec the nineteenth article of the 
third section of ’Mortgage. 

* L. 45 , { 1 , ia f. t). de act. empt. ft vend .* 

y L. 1 , 2 >. de except, net vend. ; — d, l. 4 ] ; — /- 14 , C. de ret vind . 

1 L. 55, Z>. de evict.; — l 83, f 1, eorf.; — /. 5<},^ I, eorf.; — e. L 6 i f md* 
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Disturbance 'that, is g-itoew Ai/n. — After tbai the* l>uy|$t 
to the seller the action that is brought against him, 
bound either to defend it, or to appeal if he is* condemned! Ahdf 


whether he defends it or not, the seller will remain bound to war- 
rant him against the event.* 


XXIII. 

393. Warranty may be demanded before the Purchaser is tnotesfed: 
— If the purchaser discovers that the seller has sold him that which 
belongs to another person, and which the seller knew to be siidh, 
he may bring his action against the seller, although lie be not as 
yet disturbed in his possession, to oblige him to remove the dan- 
ger of the eviction ; and to recover the damages which he may 
suffer by such a sale. b 

XXIV. 

• 

394. Warranty of haw in the S ale of Rights. — As in the sales 
of movables and immovables, yatural warranty obliges the seller 
to deliver and warrant a thing which is in being; so likewise in 
the sales or conveyances of rights, such as a debt, an action, an - 
inheritance, natural warranty obliges the transferrer to transfer a 
right which subsists, a debt which is line, an inheritance which 
has fallen, an aetion which may be prosecuted. And if the traps* 
feprer had not the rigid which he sells and transfers, the sale would, 
bo null ; und In? would be bound to restore the price, and to make' 
good the damuges of the buyer or transferree. 0 

* ■ ? 

XXV. 

395. Warranty in the Safe of ail Inheritance. — ^Thc heir Whb " 
sells and transfers an inheritance, without specifying the goods 
contained in it, the rights, or the charges, is bound to warrant 
nothing but his quality and right of heir ; for it is that whicli he 
sells. And he is not bound to waijant cither any charge, or Bliy 
particular goods, or any right belonging to the inheritance ; Uxfo&A 


* Z. 6$, t 1, !>. dc erici . 

* L. JJO, \ 1*/). de act, rmpt. d vend. 

c L. 1, D. d* furred. tW ad. vmd.;—L 7, cod. — I. 8, in /let 1.9, eod ; 4$ mK See 
the twenty -sixth ertictc. 
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But if h»had,«b*fMfy 

r«Q^v^i «uy ( profi t from any thing belonging to the inherit^b^hfk 
tjj^rt t to|j8tow it to the person to whom he sella the inherihmo®*. 
a&bping included in^the sale, unless lie has expressly reserved it* j 

■ XXVI. 


396. Warranty in the Sale of a Debt. — He who sells and trans- 
fers a debt ought only to warrant that what he transfers is really 
and truly due to him. And he is not to warrant the debtor to 
be solvent, unless he is obliged to it by the conveyance he has 
made to him of the debt/ For it is only a right which he sel. 3 . 


SECTION XI. 

OF BF.UIUBITIOJJ AND ABATEMENT OF THK PRICE. 

. ArY. I. 

,307. Definition of Redhibition. — "By redhibition is meant the 
dissolution of the sale, because of siVne fault, or defect in the thing 
spld, which is such that it is sufficient to oblige the seller to take 
back the thing and to annul the sale.* 

- * II. 

j 398. The. Seller ought to declare the Defects of the Thing sold. — 
The seller is obliged to declare to the buyer the defects of the thing 
sold, which arc known to him. 1 ’ And if die has not done it, cither 
the sale shall be annulled, or the price diminished, according to 
the quality of the defects; and the seller shall be bound to make 
gppd the damages of the buyeq by the rules which follow. 

Ilf. * 

" ^09. Distinction of the Defects of the Things sold. — Since it is 
n^jt, possible to restrain all the perfidious dealings of sellers, aul ' 
thht the inconveniences would *be too great to dissolve or call Iii 

• 

4 debated, vd act . vcnd.,—L 1, C. de evict.; — l 14, in f. H L II, D. d$ JbW. 

re/ act. vend.; — 3, \ 9, cod. • • 

e JlriU ^ 

* L. 4, D. de bated, vd act . vend. ; — l. 74, in f. D. de evict . 

* L . S1,J). tie add. ed.; — L 1, f l, in fine , tod. 

* L. 1, ♦ I, D.deadil ed. 
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Question sales, for all manner of defects in the things sold } we e6n* 
aider, therefore, only those defects which render the things altri* 
gethcr unfit for the use for which they dre bought and sold, or 
which diminish that use in such a manner, or render it so ihcon- 
venient, that, if they had been known to the bflyer, he would have 
either not bought them at all, or at least not given so great a 
price for them. Thus, for example, a beam that is rotten is Unfit 
for the use for which it is designed. Thus, a broken-winded horse 
does less sendee, and it is too troublesome to make use of hiito 
And these defects are sufficient to dissolve a sale. But if a horse 
is only dull in answering the spur, this defect will make no man- 
ner of change. And in general, it depends on the custom of the 
place, if there is any such, touching this matter ; or on the pru- 
dence of the judge, to discern by the quality of the defects Whether 
the sale ought to be dissolved, or the price lessened, or whether, 
any regard at all ought to be hud to the defect.® 

IV. 

400. Redhibition of Immovables. — In the sales of immovables 
there may be ground for redhibition, or abatement of the price; if 
there are any defects which give occasion to it. Thus, the pur- 
chaser of a field may get the sale dissolved, if there arise out of 
that ground malignant* vapors, which render the use of it danger- 
ous Thus, for a service which did not appear, and which the 
seller did not declare, the purchaser may procure nn abatement of 
the price,' 1 and even a dissolution of the sale, if the service is io 
very burdensome as to give occasion for it. 

V. 

401. Although the Seller be ignorant of the Defects , the Buyer has 
his Action.— Although the defects of the thing sold were unhnowti 
to the seller, yet the buyer may procure the dissolution of the- sale, 
or an abatement of the price, if these defects are such as givedc- 
casion for it.® For since people buy a thing only for its usivzf-it 
chance to have any defect which hinders this use, or lessens itf tfre 

c L. 54, D. tfe contr, cmjit. ; — L 1, $ 9, D. dt adiL of ; — l 39* D. dt act. tmpL at ; 
•r L 35, w/. J). dt contr . cmyt. 

4 49, D. dt adit. cd. L 4 t C. dt add. act. ; — /. 2, t 99; D. me tfM im iac. pM.; — 

JLjNfoinf* iKdtcontr. — 61, P. dtadii. td. * 

yf A dt add. td.; — f. 91, f 1, l). dt act . ct tmpi. vcmdi ;-®i 4I,|X A eomtr. 

empt. 13, D. dt act. empl. ct vettd. < 
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■eller ought not to reap the advantage of an apparent value, which 
the thing sold secmejl to have, and yet had it not. 

" wi VI. 

- 402, Damages, if the Seller is ignorant of the Defects. — In the 
same case, where the defects of the thing sold were unknown to 
the seller, he shall l>c hound, not only to take back the thing, or 
to abate the price, but likewise to indemnify the buyer as to the 
charges which the salt* has put him to ; such as e.\j>onsea for car- 
riages, the duties for entry, or others of the like nature/ 

VII. 

. 403. j Damages, if the Seller knoics the Defects . — If the seller 
knew the defects of the thing sold, lie shall he hound, not only in 
. damages according to the foregoing rule, hut lie will further be 
accountable for the consequences which the defect of the thing 
may have occasioned. Thus, In? who Imd sold a dock of sheep, 
which he knew to he infected with a eoutagious distemper, without 
declaring it, would be bound to make up the loss of the other 
Sheep belonging to the buyer wliieh had been infected with this 
contagious distemper. And it would be the same thing, if the 
seller was obliged to know the defects of the thing sold, although 
ho pretended to be ignorant of them; a* if an architect who fur- 
nishes materials for a building had made use of such as were not 
<8ound and in good condition, he would he accountable for the 
edamage that should ensue thereupon.* 

VIII. 

404. All Things restored to the some Condition by the Rcdhibir 
. tion. — * If ^ie Refect of the thyig sold gives occasion to the redhi- 
•bhian and dissolution of the sale, the seller and buyer shall be 
, -restored to the same condition as if there had been no sale at ail. 
The seller shall restore the price, with the interest of it, and shall 
-reimburse the buyer for whatever he has laid out for the preserva- 
tfon of the . thing sold, and for the other consequences of the sale, 
according to the foregoing rules. And the buyer shall restore the 
thing to the seller, together with all the profit which he has reaped 

- , lyt h A* deoediL ed.;-~L 53, f { 1 et 7, tod. ; — l 27, tod. ; — d. 1. 2*V, in fine. Seo 
die following Article. . • • . 

;'ns% * 1& D* do out r ompt . 4 vmd.;—l. 1, C.dt ctdiL act . ; — L 45, Z>. do coritr. empt,; — 

L 5* D. loc. See the second article of the eighth section of Hiring and LcUing to Him 
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from it And, in a word, all things shall bo reriproc tdlyreetarod 
on both aides to the same condition they were in befaru tin 
sale> 


IX. 

400. Change of the Thing before the Redhibition. ■— All the 
changes which happen to the thing sold, after the sale,' and before 
the redhibition, whether the thing perishes, or is diminished, with- 
out the fault of the buyer, and of the persons for whom be is an- 
swerable, affect the seller, who is bound to take back the thing ; 
and he likewise reaps the profit of the changes which make the 
thing better.* 


X. 

• 

406. If the Defects are evident , or declared by the Seller. — If 
the defects of the thing sold ans evident, as if a horse has his eyes 
put out, the buyer cannot coinplain of these sorts of defects, which, 
being visible, he could not. be ignorant of;* no more than of those 
defects which the seller told him of.“ 

XI. 

407. If the Defects may be known or presumed. — If the defects 
of the thing sold .are suMi as the buyer might have easily known, 
and been certain of; as if a field is subject to be overflowed ; if a 
house is old ; if the beams of it arc rotten ; if it is ill built; the 
buyer cannot complain of these sorts of defects, nor of others of 
the like nature. For the thing is sold to him such as he sees it.* 

XII. 

408. If the Seller has declared that the Tiling h&s some Quality 
UjJkich renders it better. — If t he seller 1ms declared the thing sold 
to have some other qnnlity Iwsides those which he is bound to 
warrant naturally, and that quality happens to be wanting, or 
even if the thing sold happens to have the contrary defects, we 
ought to judge of the effect of this declaration of the seller by 

* £>ld 1,Z>. detnkL «(.;•— I S3 , S I I. (0, tod. d, I. M, f 7. Bute Al- 
lowing article, 

* L. 38, S 3, D. dt adiL — 1 91 , | — rf. 1 31 , 4 11 • 1. 10, 1M I rap. 

* L. 43, 4 \ t D. dt lomtr. empt. ; — f, 1‘, f 6, D. de. ad. ed. f — It 14, 1 wit. 

* 2>. t u, i s. 

* L. 1, § •, D.dtad. — 14, f •&. eod. 
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fte kaemustaoces of the consequence of the qualities which he 
has expressed, of tbe ( knowledge which he might or ooghttohave 
of thetruth, contrary to what he has said, of the manner in which 
he engaged the buyer ; and, above all, it is necessary to consider if 
these qualities havt; made a condition without which the sale 
would not have been concluded. And acccording to the circum- 
stances, either the sale shall be dissolved, or the price diminished; 
and the seller shall be hound in damages, if there is ground for it. 
Thus, for example, if the seller of an estate has declared it to be 
allodial, and has sold it as such, and this estate happens to be 
subject to a quitrent, and the buyer is obliged to pay a fine 
of alienation; the seller shall be hound to indemnify the pur- 
chaser from these charges, and the other consequences, according 
to the circumstances, even although he had hern ignorant; that the 
lands were subject to this quitrent. Hut if the seller has only 
made use of those expressions which arq usual to sellers, who 
praise at. random their goods which they have a mind to sell, the 
buyer, who ought not to have •taken his measures upon expres- 
sions of that kind, cannot procure the sale to he dissolved upon 
any such pretext. 0 • 


XIII. 

409. An Estate sold such as it is . — If tin estate in land is sold 
such as it is, or in the same condition ns the seller has fairly en- 
joyed it, or with its rights and conditions; these expressions, and 
others of the like nature, are no hindrance why the seller shoqkl 
not remain obliged to warrant the lands against hidden services,, 
and all unknown charges ; su«*h as a ground-rent to which the land 
should be found to be liable. 1 ’ 

•XIV. 

440. Defect in Expression by the Seller. — The seller is obliged 
$0 explain clearly and distinctly which is the thing that is sold,in 
what it consists, its qualities, its defects, and every thing that may 
give occasion to any error, pr mistake. And if there is in his 

• 

♦ jL IS, de mti L id. ; — 1. 21, 44 1 2, /). tie net. tmpl. c i vend. r—l. 10, 1. 

19, eod. ;—*d. L 43,***/.; — v. 1. 14, />. tie hared . vrl net. vend. f. IS, \ 3, D> de 

act.mpt. See the twelfth and fourteenth articles of the third section of CbuMurts, and 
the second article of thefhird section of the Hot of Covenant*. • 

P JL. ullr. 4 nit. D. de eontr. empt. ; — v. 1. 69, 4 5, D. de evict. ; — -f. 61, D. d* ced'd. tdL See 
theJbBowitig ftrtide. 
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words -any ambiguity, obscurity, or other defect, they am to. J^e in* 
terpreted against him.* ;■-:•>■ 

• XV. 

411. Deceit in the Thing. — He who has •sold one thing for 
another ; an old thing for a new ; a less Quantity than what he 
mentioned ; whether he was ignorant of the defect or conscious of 
it, is bound to take back the thing, or to abate of the price, and 
to make good the damages which the buyer shall have suffered.' 

XVI. 

412. Redhibition became of the Defect of one of many Things 
which sort with one another. — If of several things which match 
one another, such as the pieces of a suit of hangings, horsca. b e- 
longing to one and the same set, and other things of the Jute 
nature, one of them happens to have the defects which are suffi- 
cient to dissolve the sale, it shall be dissolved for the whole. For 
it is equally the interest both of seller and buyer not to unmatch 
these kinds of things." 

XVII. 

413. Redhibition does not lake Place in Sales which are made 

by Order of Court . — ltedhibitiou and diminution of the price, be- 
cause of the defects of the thing sold, do not take place in public 
sales, which are made by a decree of a court of justice. For in 
those sales it is not the proprietor who sells, but it is the authority 
of justice, which is ip the place of the seller, and which adjudges 
the thing only such as it is.‘ « ■ . ■ ; , 

XVIII. 

414. The Time for bringing an' Action of $ledhibition. 

time which the buyer is allowed for bringing his action of redhibi* 
tiou. commences only after that the buyer has been able to.dis- 
cover the defects of the thing sold ; unless this time were regulated 
by some custom, or that it has been agreed that the buyer should 

■j 

** jL. 39, Z>. de pact. ; — l 21, /. 33, Z>. de contr . em /*. Sets the thirteenth Article bf the 
tecond section of Cbcenonis, and the tenth Article of the third section of 
ting to hi?* . 44 

r L. 4ft, D. de contr, 21, $ 2, D.deacl* etrtpi. ct 

^ p L 98» i id* Z). 34t t 35, mf. .. x 

1 & 1» * 3 » de mdiL csrf. Although this law Las no direct idtatfea to thSa^rtwif* j*t 
it maj be applied to it. ,\V - 
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not bring hfc complaint, except within a certain time. But even 
in the case of a delay, that is regulated, the buyer may be received 
to make his complaint after that time is expired, and the judge 
will decide in the matter according to the circumstances.* 


SECTION XII. 

— OF OTHER CAUSES OU THE DISSOLUTION OP SALES. 

415. Divers Causes of the Dissolution of Sales. — Sales may be 
dissolved for several causes ; — by the seller's failing to deliver the 
thing sold; — by the buyer’s failing to pay the price; — on ac- 
count of the. defects of the tiling sold ; — on aceount of the low- 
ness of the price; — because of eviction; — because of the event 
of a condition ; — bv the revocation which the creditors of sellers 
make of sales made to defraud their creditors ; — by the power of 
redemption vested in the heir of Jine. which dissolves the sale, with 
respect to the buyer, and transfers it. to the lineal heir, who is sub- 
stituted in the place, of the buyer;*— by the power of redemption 
which lords have in regard to llieir feudal lands, and others; — by 
a power of redemption stipulated by covenant ; — by virtue of a 
conditional agreement to dissolve the sale in case of a certain 
event; — by reason of the non-performance of some of the cove- 
nants stipulated in the sale; — by the mutual consent of seller 
and buyer ; — by reason of fraud, force, error, and the other 
grounds of restitution, rescission, or nullity. 

416. Of all these causes, the first aSx, and the last, which is that 
of nullity, have been explained under this title. The revocation of 
sales made Jo d^fr^ud credit ors^emnes under the title of That which 
itt done to defraud Creditors. The power of redemption vested in 
the Heir of line, and that which attends feudal lands, do not con& 
property Within the design of this work; for they arc peculiar tii 
our customs, and the power of redemption belonging to the heir* 
of line is abolished by the Ro/nan law ; x rescissions and restitu- 
tions shall have their respective titles in their proper places. And 
there remains only to be explained here, the power of redemption 
stipulated by covenant, the conditional agreement to dissolve the 

* L- 91, 4 22, D. « te ted fed.' See the eighth artWe of the fourth section, tad the ninth 
trtiete of the twelfth section. 

* L. 14 , Cod. dt oontr. empt. ; — v. 1. 16 , D. de trb. and. jud. pattUL 
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sale in case of a certain event, the non-performance of the cove- 
nant^ nnd the consent of buyer and seller. But we must, in the 
first place*,explain some rules that are common, to all tbewaysof 
dissolving sales. 

Kui.es Common to the Dissolution op Sales. 

Art. L 

417. Difference between the Nullity and Dissolution of a Sale - 
There is this difference between the dissolution and nullity of a 
sale, that the nullity makes it to have been no sale from the begin- 
ning;* and the dissolution makes the sale to cease which M 
been accomplished ; but does not make it never to have been* 
even although it should be dissolved by the will of the seller and 
buycr. b 

IL 

i 

418. The Possessor cannot be. turned out of Possession^ but by 
the Authority of Justice. — Whatever be the cause of the dissolu- 
tion of a sale, if it is controverted, and the buyer, or any other 
person having his right, is in possession, the seller cannot take 
back the tiling sold but. by the-authority of justice.® 

III. 

419. Damages, if there is Ground for any. — If the sale is 
vacated by the act of one or tin? other of the parties, who has 
been the occasion of some damage, tie shall be bound to make it 
good, pursuant to the rules which have been explained in this titled 

IV. 

420. The Dissolution of the Sale restores all Aings as they wen * 

— - The sale being dissolved, the seller and buyer are reinstated lit 
4heir rights ; anti all things are restored to the same condition 
they were in before the sale, us far as the circumstances will 
allow.* * cv 

* See the Unit Article of the fifth section of ‘ Wmants. 

* D. depact .; — f. 1, C. qua/ufo lie. ah empt. disc. ; — 7. %tod.i~L 

me. vtmt. Ser on this am! (ho following articles the sixth section of Cbtvtot*4f. ' y-'# 

® See the sixteenth article of the fifth section, tttul the fifteenth article oftKe" sheik ftilt 
tkm of (Wtfwidi. " 

* This is a consequence of several rules which have been explained In tftfe title. 

* £» 93, | 1. rt dir. mid — tf. L § 7. See the following article. 
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‘‘ 421. The Seller is reinstated in his Right .— When the sftb i» 
fttfnuiled, the seller takes back that which he* has sold, without 
any of the charges which the buyer may have burdened it with $ 
because the seller is Reinstated in his right, as if he had never been 
divested of it* 

Op the Power ok Redemption by Covenant. 

VI. 

4 22. Potoer of Redemption bp Covenant.— The power of re* 
demption by covenant is a paction, by which it is agreed that the 
seller shall have the liberty to take back the thing sold, he reator* 
Ing the price to the buyer, or so much of it as has been paid.* 

VII. 

* 

423. A Sale with the Power of Redemption implies a Condition. 

— A sale with the power of mU’inplion implies u condition, that 
the sale shall be void, if the seller buys the thing back again. 1 * 
And when he does so, he enters again into his right by virtue of 
that condition. Thus, ho takes back the thing free from the 
charges to which the buyer may have subjected it. 

VIII. 

424. The Power of Redemption granted some Time after the 

; 1 L. SO, D. d? ml. rd. Thi* rwlc is understood only of the charges to which the barer 
tied subjected the thins by his own projwT h» if he lm<l sulijcrled the land* lie had 

bought to a quitrent, to a wrvhi*, or if In* had mortj'npfal them to hid creditors ; anil it dm** 
not concern the fine of alienation which hilon^* to the* lord of the manor on iiccouni of 
the sale. Foryhis tfwrj/p of paying the finer of alienation was a consequence of the con* 
tMet, which was as much the art of the seller ah of Hie buyer. Ho that the fftatt which 
presold remains burdened with it, if the buyer did not pay it. But if the sale wa& ank 
for a cause which proceeded solely from the art of the seller, as if his creditors 
upon the lands which were Fold, it is ju«t in this ca*e that the buyer be &nd4«ftt»i% 
tied bylhesefterarto tlic fine of alienation which he has f>aid. There am even some 
customs which give him the fine of alienation in the case of states sold by a decree of 
the court, leaving the lord at liberty to ‘take the same, he restoring to the purchaser the 
first fine of alienation he had received of him. 

*1, S$e upon this article the fourteenth and fifteen tli articles which follow. See the second 
iptide of the first section, and the tenth article of the second section, with dm remarkA 

S L. 2, C. tk pact int empf. ei tend, compt. ; —J. 7, eodcm;—L IS, D. fb /rape, tsd./ 

— i. 1, <?. quandodaer. non tai op, 

* L.7, G. de pici.inLempt. etvmd. ctmp.i — 

21 * 
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Contract is past. - — If the power of redemption was grantedonly 
after- the contract of sale was finished) itwillbe of no manner of 
prejudice ^o t he cHhrges and mortgages to which the bxlyer njpy 
have subjected the thing after the contract was past) and before’ he 
granted the power of redemption. 1 , 


IX 

425. The Continuance of the Power of Redemption. — • The 
power of redemption may be granted, cither indefinitely, with* 
out murking the time within which the seller may redeem, 1 -or 
fixings certain time, after which this power of redemption shall 
cease. 1 If the power is granted indefinitely, it lasts as lmig as thc 
time limited for prescript ion. 01 If it is restrained to a olMfln time, 
the seller is not immediately excluded when the time e||jp es ; but 
a delay is granted to him in the same manner as to the buyer, 
when the sale ought to be dissolved for want of payment at the 
term." 

X 

426. The Fruits after an Offer made to redeem.-— The seller ex- 
ercising his power of redemption of lands which he had sold, the 
purchaser ought to restore to him the fruits from the day that he 
made his demand, with a tender of the price in due form.® 

Or the Conditional Agreement to Dissolve the Sale, and 

or Non-performance. 


XI. 

427. Conditional Agreement to dissolve the (Sale. — The paction, 
or conditional agreement to dissolve the. sale, is that covenant 
which it so usual in sales, lhat if the buyer does not pay the 
. price at the time fixed, the sale shall be void." And this suae 
^penalty of the dissolution of the sale may be likewise stipulated 

t££V. : '.‘ * ‘ * • -• • ■ « ‘ ' ?}><■ 

1 This is » nowwiry consequence of the accomplishment of the sale, which **• jp**, 
and without condition, and which hud transferred the right to the buyer, pursuant to the 
rules of the nature of the contract of sale. 

/i, *, CdijiiA W, cwup, ■ ^ 

m T* 3, C. <fa pmrarr. 30 vd 40 one. „ 

See 0ie eighteenth article of the foregoing section, the eighth article of tha tldiA feta- 
tion, and the thirteenth article of this section. 

• JL % C poet* int. empi. d tod comp. 

%« omrnm. 
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in case of the non-performance of the other covenant that i« part 
of the contract of sale; as if it is said, that, if a bouse which is 
*e|d, and declared to he free from a. service, shall appear to he 
subject to it, the seller shall be bound to take it Back again. 


XII. 


428. Effect of these conditional Dissolutions . — The clauses for 
dissolving the sule, in caw of non-payment at the time appointed, 
or of non-performance of any other article of the contract, have 
not the effect immediately to dissolve tin* sale, upon the failure of 
performance ; but a delay is granted for fulfilling what has been 
promised, unless the thing cannot admit of a delay ; as if the 
seller fails to deliver the good* which he promised to have ready 
against the day of an embarkations . 


XI 11. 

429. The Sale vacated, although there he no Clause of Dissolution 
— Although (here be no clause of dissolution for non-payment at 
the set time, or non-performance of any other article of the con- 
tract, yet the sale shall nevertheless he dissolved, if the fuilure of 
payment and the non-performance give occasion for it, after the 
delays, according to the circumstances.* For the parties do not 
intend that the contract should subsist, unless each of them per- 
forins his engagement." 


Of the Dissolution of the Sale by the Mutual Consent 
of the Seller and Buyer. 


y 430. Dissolution of the Sale by Consent before Performance of 
Articles. — If the seller and buyer dissolve the sale, before the 
thing sold has been delivered and the price paid, the sale hqt 
iheotg ns yet consummated, and all things being cntire,bot$^ 
patties are discharged from their engagements ; and arc by mutual 
consent restored to the same gtate as if there had been no sale.* 

.Jt . ' .... v . •. . ; ...« 

• ■ ■ ■ ■ •. ■■'■ist 

j s See the eighth article of the third section, and the nineteenth article of 'the second 
' acetion. . ' ’ ' i •' ■ 

-•i'J fiee the second sad fourth articles of the third section of OovemUs. L* 6, 0. dt fact. 
iUUmpL* veitd. eumpae. . • ...... 

» • See the fifth article of the Drat section of CbeawMIs. 
l L.i,D. dt me. vend.;—) ult.Jiut. quibut modit toUitwr M.Z*. defoet-l — 
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•481 ipDissofation of the Sale by Chnsent, ftfterPetformaneeief 
Articles. — - If, the sale being' consummated, the price paid, 
thing delivered, afld the buyer in possession, the seller and buyer, 
agree afterwards to dissolve the contract, without any other came: 
than their bare will; it is not so much a dissolution of this sale,, 
as a second sale which the buyer makes to the person who lutd . 
sold the thing to him. Thus, this first seller does not take back a ; 
thing that is his own, since his sale of it had divested him of- Iris 
right to it; bnt he buys, in effect, the thing belonging to another; 
person; ami it goes <o him burdened with the charges and mart* 
gages to which the person who bought the thing of him,* and 
sells it back to him again, rimy have subjected it in the mesa 
while.* 


SECTION XIII. 

OF SOME) MATTERS WHICH HAVE RELATION TO THE CONTRACT OF 

SALK. 


Of Fokckd Salks. 

432* Causes of Forced Sales. — It happens very often that things 
which belong to particular persons are found to he necessary for 
some public use; and if in these eases they refuse to sell them* 
they ore forced to it by the authority of justice. Because that, 

/* "» I ; — U. I tl 3, C. quancL) licet a b eiiqrf. di scalar. See the following agjticle,axid 
the second article of the first section, and the tenth article of the second section. 

It is necessary to observe on this article, tha* if the contractors tdissofve the stHf of‘ 
lands* within a short time after the contract, and before the purchaser has taken pom* ; 
•iqn of them* it is hut equitable, and likewise agreeable to custom, that there 
no fine of alienation due on account of the said sale. And there arc some customs whmbl 
give * certain time, such as the space of eight days, for dissolving the contract, bc^b^* 
ally Una Of alienation be due. But seeing this time is not regulated in the other 
cos, and that a distinction may lie made between the condition of .a ymrehasar jwhp Just* 
taken possession, and of one who has not, there arise frequently different question*, 
whether the fine of alienation be due or not, according to the state that things are in at 
the time of the dissolution of the sale. And it were to be wished that there were ^cer- 
tain and uniform rule Jbr all these eases ; and likewise for the other esses. where sadh 
miss ate wanting, as we have taken notice of in several places* <* f .3 * f 

C tiw*do fte* oh rapt disc. ,* —4. £* D- dt me. vt*d. Sea the SffklSi 

and the yemarit that is there made on it, and the second article of the a$4 

the tenth article of the second section. 
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all things being made for the use/ of the society, before any. thing 
passestothottBe of particular persons, they possess them duly 
up 9 fr this; condition, mat their private interest shall give way io 
the^jublic interest, in the necessities which may require it. Thus, 
a: private - man is bound to sell bis lands, or tenements, if they be 
found necessary for some public work. And there are also other 
abases for which the public justice obliges persons to sell tlieur 
possessions, and that even for the interest of private (tenons, as in 
tbocase of the fourth article of this section. We may observe in 
the Roman law, concerning the subject of forced sules, some sin* 
gtthur coses where the proprietors were forced to sell. Thus, by a 
constitution of the Kinpcror Antoninus, musters who used their 
slaves ill were obliged to sell them* Thus, when one of several 
masters of a slave, who belonged in common to many, was willing 
to give him his liberty, the other masters were forced to sell him 
their portions.** Tims, when a thing belonged in common to the 
exchequer and to private persons, the exchequer might of itself 
sell the whole thing, although tlu* share it had in it were never so 
small, and the other proprietors were obliged to part with their 
shares to the purchaser, for their proportionable part of the price 
agreed on.® 

Art. I. 

• 

•' 433. Forced Sales. — Forced sales are those fo which persons 
are compelled by authority of justice, for the public good, or some 
other just cause.* 

If. 

• # 434. A Forced Sale for ihe Public Good. — If a house, or other 
teneroeut, appears to be necessary for a public use ; such Us tho 
building of a parish church or enlarging it, to muke a church* 
yardy for making a street or enlarging it, for making any fortified* 
tftjh^.dr oilier work for the public convcnieney ; the proprietor If, 
compelled by public authority to sell the said house, or tenement* 
ak a reasonable price.** 

-,*■ <. ■' t 

• tk hm qui tui vd al.jur. wnf, > : 

L* I, f 1 # & decomm. oert. man.;— i. 16, D. deo*n. Sdnn. 

C. do veM rcr.Jbc. tom priv. comm. 2, C. do com. for. 

J * the following article*. 

(rtcqneuedof what h«i boon remarked in die beginning ofvtUi section* 
Mdt. in cert#, Possessiones ex prttcepto principal! dUtrmetat Ordinance 
if Mkffip tf* fWr, of the year t303. 

j$ee an example of the use of a ground belonging to a private man, for the public con- 
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■ ^03fo‘ Sale of Provisions . — In the case 1 of a public heo&Sisity, 
tpg^aft'attme when there is a great scarcity of coity such ptfitoftg 
H bftve great plenty of it by them are compelled to sell it a#^ 
rwonable price. 0 And the civil policy obliges<bntchers and bakers 
'to sell their goods likewise at a reasonable rate. 4 


IV. 


: 436. A Forced Sale for a Particular Necessity. — If the situation 
of two fields happen to be such, that there is no going to the one 
without passing through the other, the proprietor of the field 
through which it is necessary to pass is obliged to sell this ser* 
vice in the place which will be the least inconvenient for hint.* 
For it is not reasonable that the other field should remain alto- 
gether useless. 

V. 

437. If the Person who might he compelled consents to the Sale. 
— If, in the case whore tho proprietor of a field may be forced to 
sell it, he consents voluntarily tp the sale, this will be a covenant* 
of which the conditions will be such as the parties shall have reg- 
ulated them by common consent in the contract/ 


VI. 

438. If he refuses to sell. — If the proprietor refuses to sell, and 
suffers himself to be forced to it by a court of justice, the sentence 
or decree which shall be pronounced against him shall be in 
place of a sale, and of a title of alienation, which shall divest, 
this proprietor of his right, nml transfer the land or tenement’^ 
the ude for which it is destined.* 


venieney, and for tho wants of particular persons, in tho thirteenth law, $ 1, D.deeom. 
print. Aim urban, t/uam rustic , wlu-rc it is said that a private man who has a quarry in hi* 
ground is not obliged to soli the stone he digs out of it, unless he bo bound by a custom 
to give stone out of his quarry at a curtain price to those who demand it. But if itwm 
in a place where the use of this quarry were necessary to the public, would it hot bti jiut 
to oblige the proprietor to give the stone at a reasonable price, although no and usage 
were established ? ■ 

* 4.8, D. Jelrg.Jul.de ann. — £6, />. dt artraord. trim. . 

* L l, 4 U, Z>. dt off. prvtf. urb. There arc several ordinances on this sntjechff 

* . 4* t 1 2, XI* dt rtlijj. ' ' J 

1 It will bo a voluntary agreement that regnlates the conditions of thtsaale- s 8n*’tl|*.' 
Seventh article of the second section of CWm a b . 

I This is * necessary consequence of these kinds of saiea. 
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V ^ JEwuir o/ iStfw.— In the coves whcwthe 
proprietor i» divested* of. liis land or tenement for some public dMS| 
he‘ : qannot be obliged to any warranty. For, besides that he b 
divested of it against his will, the land or tenement being put out 
of commerce by this change, it is not nny longer subject to mort* 
gages, nor to evictions. But the purchasers, such as church* 
wardens, or the corporation of a town, remain bound to the lord 
of the manor, for the rights which he had upon the said lands; 
and they are to indemnify him as to the consequences of tills 
change, according to the quality of his rights, and the customs of 
tfehsplijlgcs. And the creditors of the person who is divested of 
his hind, or tenement, have their right upon the price. 1 * 

Y11T. 

440. Fields lying near to the Highway. — - If by any accident, 
such as a flood, a highway is taken otT, or rendered impracticable, 
the proprietors of the adjacent fields are hound to furnish a high* 
Way, but without having power to sell what they lose by that 
means 1 For it is a casualty whirl] turns their fields, or a port of 
them, into a highway ; and this situation of their lands engaged 
them to sutler this event. 


Of Sales by Decree of a Court of* Justice. 

IX. 

, 441, j Distresses and Sales by Decree of a Court of Justice. — 
Creditors have a right to demand that the goods of their debtors 
h© exposed to sale ; and these sorts of sales arc forced, and are 
made by a decree of a court of justice. 1 

Of Sale by Cast or Auction. 


i*44& Sale by Cant or Auction. -—"When a thing, which cannot 

.■i These are likewise necessary consequences of these kinds of sales. 

■ I L. 14 , inf. JX quemadm . senr* amitt. This rale is to be understood of an ancient high- 
• way. Bat it for da public conreniency a w way were changed, to make it shorter, or to 
gu^ke it way altogether new, it would be necessary to indemnify the jMuHcttttr persons for 
tMilpri oflhotr grounds that goes to the making of this newwajr.. 

,,M .Uee the ninth article of the third section of Mortgage*. 

T dO imt enter her* into a particular discussion of this matter of sales by decree) which 
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l^^vided witilOut great difficulty, such iasa honse^ofewl: 

^t Bb cHVided at all, such as a judicial 

w* risvaraL'persons, and they either cannot, or ’will noty^agsgii 
ieftndhg themselves about it; they sell it, in order to -divide ifbk 
jpHtSebfft among them; and they give it tS the highest biddeny 
tSther ’among themselves, or strangers, whom they adroit to bid 
Ibrtt. And this way of sale is called cant,* or auction.?* 


Of Vamiation. 


• XL 

''443. Valuation. — It often happens that, many things having 
been* sold by the lump together, for one sum, without distinguish, 
ing the price Of each, it becomes necessary afterwards to know 
the price of each particular ; and to regulate how much every one 
of the things may be, worth upon the foot of the price that was 
given for the whole. Ami this way of making t an estimate is 
What is Called valuation. Thus, for example, if one of ^several 
laiids that were sold for one and the same price happens -to? be 
Subject to a fine of alienation,, it is by a valuation that this fine Is 
regulated. And it would be the same thing, if it were necessary 
to make a particular estimate of a portion of a house, or other 
estate.* 


TITLE III. 


OP EXCHANGE. 


444. Exchange being more ancient than Sale , why placed often & 
— Exchange the first Commerce for acquiring the Property of T hin g s . 
— Although the use of exchange did naturally precede th^t?<pf 
sale,* which had its beginning only with the invention of coin ; 


being * part of the order of judicial proceedings, and being different in onr practice fro tat 
what it was among the Romans, it docs not properly belong to this collection. 
C.dejvrtdojt. 

“ Kt.7s,f 4, D. tie jttr. dot. in wrto, Adjndicatnsqne fondue aocfo ftierit: 
LiriUtiono, — L 13, \ 17, D.deoet. edipt. ct 7 , \ 13, D- comm. -4$, <?. 

• At,lX*otek*s^, 


tod. 


r, L 1, D. de evict. 7% tod. 
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yet order did require that we should explain the rules of the con* 
tract of sale before we should say any thing of exchange, for the 
reasons which have been remarked at the end of the plan of the 
matters treated of in this book. Exchange has been the first com* 
merce which men nftule use of to acquire the property of things; 
the one party giving to the other what was either useless, or less 
necessary to himself, that lie might get from the other a thing 
which he stood in need of. b 

445. Particular Pules of the Pom an Paw as to R.r change. — 
Although the use of exehange he wholly natural, vet this contract 
had, in the Roman law. rules which seem not to he very natural 
I) oar practice. For exchange was considered in the Roman law 
aa a contract without form, which was placed among those con* 
tracts which have no particular name; the effect of which was, 
that, when there was only a simple contract of exchange, without 
delivery on one side or the other, it produced no right, to demand 
the execution of the contract;* and when delivery was made only 
by one party, he who had made, it had no right to demand that 
which the other party was bound to give him in counterchange, 
and he could only take back the. tlyng which he had given. 4 llut 
since it is natural, and agreeable to our practice, that all cove* 
nants should be performed," we. give to this contract its entire 
perfection. And the parties who have bound themselves in the 
contract arc compelled mutually to execute if in the same man* 
nor as in the contract of sale ; ami as they were likewise com- 
pelled in the Roman law, when the exchange was attended with 
a stipulation/ 

446. The Rules of Safes serve for Kxehauurc . — Reception . — All 
the matters relating to exchange being almost the same with those 
belonging to tljc contract of sale, because of the affinity between 
these two contracts, \vc shall repeat nothing here of what has been 
said of the contract of sale; it being sufficient to advertise the 
reader, that we may apply to the cont ract of exchange all the rules 
of sales, except those which have no relation to it ; such as the 
tales concerning the price ; because in exchange there is no price. 
Thus, the rules touching the engagement of the buyer to pay the 

* fc £. I, D. de contr. erupt. 

. *£.3, C de rtr. perm. ; — L 1, f 2. D. de * rer. perm. 

# & t, f «J& D. de rer. perm.;—l. 5, l. 7, Cm]. 

* £. Up.de pact. 

t £.3, C 4* nr. perm.; — l. 33, p. de Iran* 

vol. i. 22 
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price, those relating to the power of redemption, and others of the 
like nature, are not applicable to exchange. But the rules touch- * 
ing delivery, those concerning warranty, •with the other engage- 
ments of the seller, those relating to the changes of the thing 
sold, the nullities of sales, eviction, redhibitioa t and others of ‘the 
same kind, arc rules common to sales and to exchanges. So that 
it will suffice to set down here, as rules peculiar to exchange, 
those which follow.* 

Article I. 

447. Definition of Exchange. — - Exchange is a covenant, by 
which the contractors give to one another one thing for another,® 
whatever it be, except money ; for in that case it would be a sale.* 

II. 

448. In Exchange., both the one and the other hold the Place of 
Seller und Buyer. — In the contract of exchange, the condition of 
the contractors being equal, in so,uiucIi as both the one and the 
other give one thing for another, we cannot in it make a distinc- 
tion of a seller and a buyer, no more than of a price and a mer- 
chandise.® But both one und the other hold the place at the some 
time, both of seller of the thing which he gives, and of buyer of 
that which he receives.* 1 

III. 

449. Eviction in Exchange. — If he who has taken a thing in 
exchange is evicted of it, he holds the place of buyer, and has 
his recourse for warranty ; and the other is bound to indemnify 
him against the eviction in the same manner as a seller is.® 

IV. 

450. Rules of Exchange the same with those of Sale. — All the 

rules of the contract of sale take place in exchange, except those 
which appear not to be of the nature of this contract, such as th§ 
rules concerning the payment of the price/ ' 

.1 L. nit. D. dettr. ptrm.; — 1. 2, C. Jo nr. ptrm. * L. 2,4 l,D.4eemtr,put^,. 

1 /»S,J l.P.A prvpc. %trb. 

' * L. I, { !, «» f. D. de ecntr.tmpi.; — 1. 1, T). d< rtr. perm.;—L 1, t* prbocljtcimtr.tikpi. 

■* L. IS, 4 S, D. de ttthl. fd.j — L mk. Z>. quib. ex oaut. i* potut. tour. - ; ’ 

*L.i,V.Jortr.firm.;—Li,(Xtoa. 

r £• 8 , C.dt rtr. ptrm . ; — 1.3, D. to d. 
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TITLE XV. 

OF HIRING, AND LETTING TO HIRE, AND OF TI1E SEVERAL 
* KINDS OF LEASES. 

451. The Matters of this Title. — This title contains the com- 

merce used among men, for communicating to one another the 
use of things, or of their industry and labor, for a certain price. 
Tins covenant is of a most necessary and most frequent use. For, 
since it is not possible that all men should have in their own 
property all the things which they stand in need of, nor that every 
one should do that himself which cannot be had without industry 
and without labor; and that it would not be just that the use of 
the things of others, or of their industry and labor, should be 
always gratuitous; it lias, therefore, been found necessary to make 
a traffic of all Jhese things. Thus, he who has a house which he 
docs not inhabit himself, gives the use of it to another for a cer- 
tain reht. Thus, people hire horses, coaches, hangings, and other 
movables. Tims, lands are farmed*out. to tenants; or laborers are 
hired to till them. Thus, people make a traffic of their industry 
and their labor, either by the great, or at tin* rate of so much a 
day, or by other bargains. • # 

452. All these kinds of covenants have this in common, that in 
every one of them the one party enjoys the thing belonging to 
another, or uses* his labor for a certain price: nud it is for this 
reason that, in the Roman law, they are all of them comprised 
under the names of letting and hiring: letting on the side of one 
of the parties, who is called the lessor ; and hiring on the side of 
the other p$rty,#who is called t[ie lesser. And here it. is necessary* 
to remark, that whereas, in the letting of things, the lessor is he 
who gives the thing, and the lessee is he who takes it; in the 
letting bf labor, the lessor is he who gives a work to be done, and 
the person who undertakes the. work, and who gives his labor and 
industry, is called the undertaker. 

453. It is to these several sorts of covenants that we give the 
general name of lease, such as the lease of a house, the lease of a 
fann, a lease of work to be dono, either at the rate of 89 much for 
every day’s work, or by the great; because in all these covenants 
the one party gives to the other, either a thing to he enjoyed, or » 
woffc to be done. 
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454. Although the name of letting and hiring be common in 
the Roman law to all these sorts of engagements, and we have 
comprehended under one and the same* title, and without clis- 
tinction, leases of houses, and movables, and farms, as also the 
undertaking of a building, or any other yVbrk, with the othet 
covenants of this kind ; yet we have thought it very proper to dis- 
tinguish between the letting to hire a house, a horse, or any other 
thing, and the lease of a farm, and the undertaking of any piece 
of work at a price agreed on. For these matters arc not only 
distinguished by their names, but they have likewise some differ- 
ences in their nature, and in their rules. And because they have 
all of them some characters and some rules which are common to 
them all, we shall explain in the first section, under the name of 
letting and hiring in general, those characters which belong to 
them in common ; uiul in the same section, and the two following, 
We shall likewise gather together many of those common rules; 
and in the following sections we shall explain wlu\t is particular 
in the leases of farms, and in the.other kinds of leases. 

453. All these matters shall be contained in nin^cctions, to 
which we have added a tenMi, which treats of cmphyteutical 
leases, or leases for perpetuity, which are of a different nature, and 
have different rules, from the usual leases of farms, by which ,the 
enjoyment of thy lands is granted only for a certain time. 


SECTION I. 

OF T1IF. NATURK OF I.RTTINO AND HIRING. 

Art. I. 

• ■■ 

456* Definition of Letting and Hiring in general — Letting and 
during in general, including therein all kinds of leases and under- 
takings of any works, is a contract by which the one party gly’fes 
to the other the enjoyment or use of a thing,* or of his labaft* 
during a limited time, for a certain rent or hire.* 

• Tot. lil. D. local. comi ; — 4 % Inst. dt local, tt ccmti 

h i. *2, t i, x>. \ 

^ Inst. m L; — t* 2, D. tod. Wo do^not comprehend under this definition 
teulknl leases, or lea $m far perpetuity j because they have their peculiar naba^ iiidiiclh 
shall be explained in tho tenth section. ; 
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457. Who is the Lessor, and who the Lessee. — He who gives a 
thing to be enjoyed is called the lessor ,* and the same name is 
given to him who g^ves out any piece of work to lx; done." He 
who has the enjoyment of any thing by hiring it, or taking a lease 
of it, is called the lessee ;*■. as also he who undertakes the doing 
of any work,* who is likewise called undertaker. But in the let- 
ting out of labor and industry, or in undertaking of any work 
by the great, or at the rate of so much a day, or so much a meas- 
ure, the workmen or undertakers are likewise in some sense to be 
accounted lessors; for they let out and give their labor and indus- 
try* 


HI. 

459. Letting and Hiring is accomplished by the bare Consent.— 
This contract is of the number of those which are accomplished 
by the bare consent, in the same manner as the contract of sole; 
and these two contracts have a threat atlinity one to the other, and 
many mlcs which arc common to both. 1 

JV. 

459. What Things may be let . — Wo may lot to hire nil thing# 
which tho hirer rail restore back to the letter, afta'r he hn» enjoyed 
them. 1 From whence it follows, that we cannot let to hire, no 

* L. 9 , $ 2 . D. local.; — /. 19 , $ 2 , cod. • /,. 22 . ^ 1 , /). local. 36 , tod. 

t /,. 8 , C. tie locato. K / • 2 , t\dc locale. 

k L. 22, t 2, I). loc. 

* Li. 1, D. local, cond. ; — l. 2, D. cod. ; — foci. dr loc. rl cond. ; — I, 3. Inal. cod. The 
contract of hiring and letting i*, as the contract of hah*, itcrompliidicd hy tint bare con- 
sent, when thtf parties arc agreed ns to flic thing that is to he given to Ik* enjoyed, or 
the work that is to be done, and as to the rent or hire. And it is in this respect that this 
ctetrart resembles the contract of sale, both the one and the other having a price and 

.merchandise; from whence it happens that, in borne bargains, it is doubtful whether. 
• htting at»d hiring or a sale. As, for instance, where one makes a bargain 
with a goldsmith that he shall do some piece of work, and shall furnish the alter a* 
mellfcs the fashion ; — this bargain sccyi* to belong to the contract of letting and hiring, 
although in effect it be a sale. Item quamtur. si cum aurificc Titian convenerit, ut is ex 
aaro sno ©erti ponderU, certorque formas annnlo* ci facerct, ct iperet verhi gratU <Ic- 
com anreos; otrum emptio, an locatio ct condncfio contrabi videatur* Cassius ale, ma- 
terial qnidem emptionem et venditioncm ssontrahl, operas autem loeetfoftpin et oonduc- 
tipoein. , Sed pUcoit tanthm emptionem ct venditioncm contrahl. | 4, JnsL dt local, a 
, rajeST. to the rales whfdr belong in common *> sale, and to the .contract of letting and. 
hirtng, ii Is easy to judge of them by the bare rending of this amt the foregoing title. 

1, This i§ a consequence of the definition of letting and hiring. 

22 * 
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more than we can lend, bo as to have back the thing lent in spe- 
cie, such things as are consumed by the qse of them ; such as 
corn, wine, oil, and other provisions.* 

V. 

460. The Profits of Animals. — Aniipals which produce any rtv- 
enue or profit, such as sheep, which yield wool, lambs, and manure 
for lands, and other animals of the like kind, may be in a manner 
let to hire to one who undertakes to keep them, and to feed them, 
for a certain portion that is allotted him out of the profits tflj|| : 
arise from the said animals, provided the agreement have nothiiljg 
in it that is usurious, by reason of the excessive profit reserved to 
the owner.® 


v vt 

4bVj. The Letting of a Thing which is not one's ovm. — We may 
let, as v vwell as sell, a thing which belongs to another person. 
Thus, he V*»vho possesses honestly a thing of which he believes 
himself to In. « the true owner, although he is not, and he who has 
a right to the tc U9C and profits of a thing, without being master of 
it, as the usufructuary, may let and farm out what they possess in 
tins manner. 0 ' 


VII. 

462. The Rent, JJire, in Money, or a Portion of the Fruits. «*•* 
The rent, or hire, <| 0 f what is let out, may be regulated, either k 
money, as it is in scales, or ; n a certain ejuantity of provisions, or in 
a portion of the fri 

* 

. VIII. 

* %. v. t 

463. The Lownt > ss Q f Rent not considered in Leases. — The 
lowness of the revfot is not considered in leases, as the lowness' of 
the price is in ^ffdcs, in order to vacate them ; unless it were at* 
tended with /other circumst ances, such ns fraud, or some error. . 
For leases <&c not alienations, as sales are. And besides, the unv 

' • -, * * . 

* L,s,| i Jt. D. commod. Sec tlic sixth article of the first section of the Loon' efJJibijp 
h b -mtond in Speck. , 

^ L. t, C. dt pact : ■ 

?• L. 7 ,D. he.; — 1 9,\ 1, D. tod. See the twelfth article of At fourth ectfontf the 
CWrort Sale. ■ M . 

9 £ SI, C. de locale;— l. 75, | 6, D. ted. 
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certainty of the value of the profits for the time to come may 
justify the agreement .between the proprietor and farmer, in fixing 
a rent certain, instead of that value which is uncertain.* 


IX. 

ft 

<,464. Liberty to let to othqrs what xpc ourselves have a Lease of. 
— He who has a lease of a house, or farm, may let it out to 
others, unless it has been otherwise agreed upon.' 

X. 

465. Leases go to Heirs or Krr.ru tors. — The engagements 
which are formed by the contract, of letting und hiring pass to 
the heirs or executors of the lessor, and to those of the lessee.* 


SECTION II. 

OP THE ENGAGEMENTS OK TIIE LESSEE. 

Aiit. 4. 

466. Engagements of the Lessee. — The engagements of the 
person who takes any thing to hire are, to put the thing to no other 
use than that for which it is hired ; to use* it well ; to take care of 
it; to restore it at the time appointed; to pay the rent or hire; 
and in general he ought to observe whatever is prescribed by the 
covenant, by law, and by custom.* 

II. 

467. How the Thing which is hired ought to be used . — He who 
takes a thing toshire cannot put it to any other use than that for 
which it is given him, nor use it in any other manner than what is 
agreed upon : and if he does otherwise, he shall be bound to make 

‘VlSi 53, D. toe., — 1. Si, D. toil See the tenth Article oC*thc fifth section of GwenaSU, 
thoekrenth article of the eighth section of the Contract of Sub. < H- 

r L. 6 ,C.de be. f—t. 60, D. tod. 

• \ », D. be.; — L 10,1 29,1. 34 , C. tod. 

[In the translation of this article, I hare joined the word ereemtore to that of hein; be. 
came the law of England makes a distinctioh in lease*, some of which descoftd to thediair, 
aadaom* jk> the executor. , Leases for life are of # the nature of freeholds, and therefore 
descend to the heir. Leases for years arc chattel*, and go to the ejftsentor.] 

■ These engagements shall be explained in the articles which follow. See tho first ar- 
ddernf tbeVhird section of CovaumS*. 
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gbod the damage that follows thereupon. Thus, hewhohiretf^ 
a horse to ride on cannot make use of 1pm 'for a pack horse. 
Thus, the tenant of a house who is tied *tip by his lease not to 
make a fire, or not to put hay in a certain place^ cannot do either of 
these things ; and if he docs, and there happens a fire, he shall be 
liable for damages, alt hough the fire were occasioned only by some 
accident; for it is the tenant’s fault that has given occasion to this 
accident. 1 * 


Ill 

468. Of him who misuses the Thing. — He who has taken a - 
thing to hire is obliged to use it well and carefully, as a good 
master would do, and neither to do, nor suffer any thing to be 
done, which rnay be of prejudice to the person who lets it out. 
Thus, the tenant of a house ought not to sufTer the usurpation 
of a service which is not due. Thus, he who has hired beasts 
of burden ought not to load them excessively ; and if he does it, 
or misuses in any other manner of way the thing hired, he shall 
bo answerable for it® 

*IV. 

469. What Care he is obliged to, who has taken a Thing to hire. 
— -Seeing lie who takes* a thing to hire uses it for his own behoof, 
he ought to take care to keep it, and to preserve it : and he is ac- 
countable, not only for the damage which may happen through his 
knavery, or through any gross fault of his which oomes near to it, 
but likewise for the dampge which may be occasioned by other 
faults, which any careful and diligent man would not readily fall, 
into. But if, without his fault, the thing perishes, or is damaged 
by some accident, he is not bound to make it good. 4 

V. 

470. He who takes a Thing to hire is accountable for the Act 
of the Persons for whom he ought to answer. — He who takes tfie 
thing to hire is bound, not ouly for .his own act, but likewise fofc 

■ * L. It, \ 1, D.loe.f—d. L 11, $ nit.;—. r. /, 13, 4 t,et L 18, D.eommtd. 8m tbe-toMh 
•tilde of the second section of the Loan of Thins* bt rtOond in Spnci*. ' \ 

L. 11, S %D.he.t — L SO, t 8, d>. tod. • . ,. *> ■ 

td In jndicio torn looati, qalm coodaeti dolwn <t cnstodioin, non ethn cosnni t pot BP 
tUi.SW potest, rentes constat L.S&, C.de ioc.;—l. 9, { 4, D.md.f—1 S&Adssq* 
Jor.f r-hft, f a, JP. nmmo d .f —L 1, ; to, D . dtp*. Sec the twenty fe o r U i arttdo ofdia 
second section of the Contract of Sal*. ’ « 
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tbaactpftkie person for whom he ought to be answerable. ...,4a 
if a.teuaut of a house has put in a tenant under him; or if he 
has kept servants in if, and they by their carelessness have set thp 
house opjhnv*. 

VI. 

471. Of the Damage done by an Enemy of the Person who has 
hired the Thing. — If a tenant or farmer draw upon himself, by 
his own fault, any damage from some of his enemies; as if the 
said enemy, to be revenged of him for some biul treatment, sum 
the house on fire where the tenant lives, or cuts down the trees of 
the lands which the farmer occupies, he shall be aceoutitable for 
the damages ; for it is through his fault that these mischiefs do 
happen/ 

VII. 

472. Of the Lessee who quits Possession for Fear of some Dan- 
ger. - — If a country farmer, or a tenant of a house which stands in 

• h. 11,/). lor . ; — v. L 27, § 9. D. tui ley. Ay nil. ; — /. 1»5, 4 7. *x*I. ; — /. 00, $ 7, #»*/. 8cc 
the fifth article of the fourth section of Iktmayt! occasional ly Faults, uinl the fifth article 
of the eighth section of this title. 

It doe* not seem reasonable that tho tenant should lie dixdmrged of the faults of hit 
servants or under-tenants, although he were no way to Maine for the choice of their 
persons. Kor, besides that the event shows that he has made a f»ad choice, he ought to 
answer for the net of those to whom he has given the nso of the house which was In- 
trusted only to him : and the act of those persons becomes his own with respect to the 
person who has let Uk^ house to him, and who treated only with him. To which case it 
may not be amiss to apply the word* of the Iu>t law. />. /uv socio. Dirccto cum ilJius per- 
sona agi posse, ctijus persona in eontrahendA societnn? spcctiita sit. And Insides, either 
the Under* tetmnt is able to pay the damage occasioned hy the fire, in which ruse the chief 
tenattt is at no loss, since ho may recover it of the under-tenant; or he its insolvent, and 
in this ease the chief tenant ought to he answerable fur him ; fur he could not make 
the condition outlie proprietor worse, who* had chosen an able tenant to be answerable fbr 
his house. 

f Culpas a utem ipsitis et illud urinuiiicnitur, si propter inirnicitias cjus vicinus arborcs 
qwideri*/ 315, 4 loc. 

is in the sci^e explained in this article that we arc to understand this Jaw. That 
ft/ijmi the farmer and tenant ought not to lx» answerable for flic damage done by aft 
•Mir; ttite 1 they have given occasion *«o it hy the ir own fault. In relation towhkh 
wc may take notice of the example mentioned in the sixty-sixth law, D.tolut. matr^ of the 
kieS df^the gOod* and lands whtah Licinia, Wife of Gmcclius, brought him in marries, 
which were lost by the sedition of her husband ; which made it be dedded that that lone 
should not fall upon the wife, but upon the bstate of ( iraccbus. But if tWtttutnt dr hr* 
rtorcanootbe any ways blamed far any had conduct in this matter, it would not be just 
te mike hihl accountable for ‘the consequences of an enmity for which he had given no 
ofenef of occaston instance, if the enmity proceeded from otto’s bearing wit- 

aesato thotruth In a court of judicature. 
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a lonely place, leave the house.or farm, for fear of some danger, 
without acquainting the owner, in case they were able to do- it, 
atid if the quitting of the house or farm lias been attended with 
some damage, it is to be judged by the Circumstances < of the 
danger, and of their conduct, whether they ought to be accounta- 
ble for the rents and damages, nr if they ought to be discharged 
of them. 1 

VIIL 

* 473. If the Tenant leaves his House, or the Farmer his Farmi — 
If a tenant ceases, without cause, to inhabit the house which he 
has hired, or a farmer to cultivate the grounds which he has taken 
to farm, they may be sued before the term, both for the rent, and 
likewise for the damages which the owner sustains thereby. 11 ' 

IX. 

474. Repairs. — If the tenant or farmer is obliged to any re- 
pairs, whether by the lease, or by the customs of the places, he 
will be compelled to make them, and be liable in damages to the 
lessor if he have not made them. 1 

X. 

' 475. If the Tenant absconds. — If the tenant of a house disap- 
pears without paying the rent, the owner may have recourse to 
justice, to get an ortler for opening the house, within the time that 
the judge shall appoint ; and for making an inventory of the 
movables which shall be found in it, that out of them he may re- 
cover payment of his rent, and that the remainder may be secured 
for the tenant, or for such other persons as shall be found to have 
an interest in them. 1 


XI. 

476. The Lease being- out, he irho hired the Thing ought to give 
it back, and pap the Rent, or Hire. — After that the time for which 
the thing was let is expired, he who hired it ought tq restore it to 
the purson who lot it to him, and to pay the rent or hire whfcm 
Was agreed upon, at the time appointed.® 

* . .y r ■ 

* L. 88, C. de toe . ;—l. IS, S 7, D. loq. ;—l. 87, * 1, D. loc.;—l. 55, Uf. be. 8m tb* 

following article. ‘ , 

* JW, 4 8 ,D.be. See tb« preceding article. } L. 84, 13,1). fee. , 

1 h- 56 , D. loc. m L. 3S, C.de beat./— i. 17, (heed. 
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. XII. 

477. The Movables of the Lessee that are mortgaged for the Sent* 
— The movables which»thc tenant brings Into the house which he. 
has hired are mortgaged for the. payment of thejrcnt of the house; 
and. the traits of tin? ground are mortgaged for the payment of the, 
rent; of the (arm ; ° according to tlic rules which shall be explained 
in tlie title of mortgages, and of the privileges of creditors. 

XIII. 

#■ 

478. The Owner may turn out the Tenant , if he wants the House 
himself. — If the owner of a house which is let happens to want 
it for. Ills own use, he may oblige the tenant to restore it to him, 
within the time that shall be. determined by the judge. For since 
the owner does not let his house, but only because he has no occa* 
sion for it himself, it is a tacit condition that, if he shall have oeca* 
sion for it, the tenant shall bn bound to deliver it up to hiin.° But 
the owner may renounce this right by tlie lease.*' 

XIV. 

479. If the Owner tennis to repair his House. — The tenant is 
likewise obliged to quit the house, if tlie owner has a mind to re- 
pair it/* And if the repairs which he intends to make are neces- 
sary, as if it be to repair any pari of the house that is like to fall, 
the owner will not be liable for any damages to the tenunt ; but 
only to discharge the tenant of the rent, or to restore it if it has 
been already paid ; for it is an accident/ But if the repairs are 
not absolutely necessary, the owner will be bound to make good, 
the damages which the tenant sutlers by the interruption of his 
lease. Thus, if the chief tenant has let the bouse to under-ten- 
ants for a greater rent than wlipt he is bound to pay by liia lease, 
the owner is obliged to make this good to the tenant, and to se- 
cure him against the demands of the under-tenants for the inter- 
ruption of their leases.' But if the repairs may be made in a 

* fb 4^ in quit*. earn. pign. vd hyp. t-contr. ; — l. 5, C. 3c he. ; — L 7, D. in quit* cam. 

pyjfirV- AgP *' contr. ; — l. 3, C. cod . . ^ 

’ r 8fe* the twelfth, thirteenth, fourteenth, and following articles of lift fifth section of 
Mortgages, and of the Privileges of Creditors. • /-/ - 

9 Ld. 3, C* h* tm • ^ 

" f : Zr. 29* C. de pact. ; — /. 41, D. dt min. See the fourth article of the fourth section of 
- Covenants. • * , 

4 D. I J, C de he. 

* £3$, D. foe.;— 1 33, D #4. • • L. 30, D. foe/;— f. S3, D. foe. 
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||ivt time,, with little trouble to the tenant, and without oblig- 
ing him to remove, he ought to bear with, this small incon- 
venience.* 

xv. 

480. The Tenant may be turned out for Non-payment of his Rent. 
— - If the tenant docs not pay his rent, the proprietor may turn 
him out by thiuiuthority of justice, within the time that shall be 
prescribed by The, judge to the tenant, cither to pay or to re- 
move." 

XVI. 

481. The Tenant may be turned out , if he make a bad Use of the 
House. — The tenant may likewise be turned out by authority of 
justice, if he makes a bad use of the house he has hired ; as if he 
damages the house; if he exposes it to the hazard of being 
burned, by making fire in a place where lie ought not ; if he car- 
ries on any unlawful commerce in the house, or suffers others to 
do it ; or if he makes a bad use of the house any other manner of 
way.* 


XVII. 

482. Interest of the Rent, or Hire. — If the tenant who owes his 
rent, or he who gives out. any work to be done, does not pay the 
rent, or hire, at the time appointed, he will be liable for the in- 
terest from the time of the demand.? 


SECTION III. 

% * 

OF THE ENGAGEMENTS OF THE LESSOR* 

Art. I. 

483. The Lessor is obliged to procure a free Enjoyment to the 
Lessee.— The lessor is bound to procure the free use and enjoy- 
ment of the thing to the person to whom he lets it out ; to deliver ' 
the thing to him in a condition to serve the use for which is 

• 

1 L. 27, ft he. 

* L* 3, Cdtlpc.;— /. 61, /). loc. / — *r< L 54, { I, tod. 

* Dil. 3, C.dehe.;—*e.L 11, f 1, ft tod.; — Nov. 14, e. 1. 
y L. 17, C. do loc. ; — /. 54 D. 'tod. 
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hired, and to keep it in this good condition, making the necessary 
repairs, whichthe tenant is not bound to* make, neither by his 
lease, nor by the custom of the pjace. And if the lessor does not 
deliver the things in good condition, or such as he promised them, 
the lessee will reco^pr his damages, and get Ihe lease to be an- 
nulled, if there is ground for it ; and he will bo still more entitled 
to this relief, if the proprietor himself, or the persons for whorif'he 
is answerable, hinder the tenant from enjoying the thing.* 

II. 

484. Eviction. — If the tenant is expelled by an eviction, the 
lessor is liable in damages for the- interruption of the lease. For 
although this be a kind of casualty, yet the lessor is, notwithstand- 
ing, bound to procure a free and undisturbed possession of -the 
thing to the tenant, and to put a stop to all claims made by aity 
other person to the thing that is lei, in the same manner as the 
seller is obliged to do with respect to the thing lie sells. 1 * 

Ml. 

485. The Tenant dispossessed In/ a Superior Force. — If the ten- 
ant is turned out by the act of the |irinoe, by a superior force, or by 
some other accident; or if the land or tenement is destroyed by 
an inundation, by an earthquake, or oilier event; Ihe lessor, who 
Was bound to give the laud or tenement, enmiotsiemnnd any rent 
for it, am^ will be obliged to restore so much of it as he has re- 
ceived ; but without any other damages ; for no man is to be ac- 
countable for accidents. 0 

IV. 

486. Sale annuls the Lease.— the lessor sells a house, or any 
Other 'estate, which he had let out, the lease is annulled by this 
change of the proprietor ; and the purchaser may use and disposc- 
of the thing as he pleases ; unless the seller has obliged him to» 
continue the lease. But if the purchaser turn the tenant out, the 

1* »M b ©• be.;— I *5, i 2, D. be.;—l. 15, * 8, D. be. 8m the sixth article of 

r- 

IX t. 7, el L 8, eod. 

— Weiati flot set dawn in the article the exception made in thin law, of the cat© where 
v the tenor, or landlord, offers the tenant aifothcr lodging ; because such an accomrootU* 
il kardly possible, unless it be by common consent And we most leave it to the 
^ judge, to cdhsider what regard doght to be had tersueh ofen. 

* kc-i—L IS, S l*p- foe-/ — t «*/• serf ;— L 23* D.<U reg.jwr. 
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• ** 
leasor is bound for the damages which this interruption of the 

kpse may have caused. 4 . ’ 

- . 487. The Legatee may dissolve the Lease. — ^ If the lessor devises 
the house or lands which h|k|f|s let out, and* dies, the legatee is 
hot obliged to continue the lease made by the testator; for heis a 
new proprietor, as is tiic buyer. But if the tenant is turned put 
by the lcgatcojrhc will recover his damages against the heir or ex- 
ecutor, who is bound to make good the act of the deceased* . 

VI. 

488. If an Inconvcnicncy happens unexpectedly. — If a house that 
is let becomes too inconvenient, although without the act of r thp 
lessor; as if a neighbour, raising his building, darkens the lights; 
the lessor is bound to make good the damages of the tenant, who 
may, if he pleases, vacate the lease. For although this be an ac- 
cident, yet the house being le.t. for its use, in the condition it was 
in at the time of letting, whatever be the cause that makes it less 
useful, the damage ought to fall upon the lessor/ 

VII. 

489. Of the Jirpcnses laid out by the Lessee. — If the lessee 

finds himself under a necessity of being at some charge in pre- 
serving the thing he has hired ; as if the tenant of ajiouse. has 
propped up that which was in danger of falling ; or if he lias been 
at any other necessary expense, which lie was not bound to, 
either by his lease or by -the custom of the place; the lesspriis 
obliged to reimburse him.* . 

vft.T. 

490. Of the 1 Defects of the Thing hired. — If he who lets out a 
thing for some use gives it such, timt by reason of some defect in it 
there happens sonic damage, ho shall be answerable for it. Thus* 

* L. 25, t 1, D. lot . / — * /. 2, C. n*f. See the remark on the following article. 

* L. 32, D. toe. It is necessary to remark on this and the foregoing article, that iha 
tenant who la expelled by the legatee or purchaser retains his mortgage for feit fofoj ra 
the estate which is sold or devised ; and that he may bring his action for his morigigfe 
4gairttot>the possessors, to tecoTcr the damages he suffers by the interruption of the femfl. 

. And they will have their warranty, vis. the buyer from his idler, and' ‘the 'legetib2 t Jp^: 
the executor. * u ‘ 
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for instance, if be who lets out vessels for bolding of oil, wine, of 
other liquors, gives such vessels as are not in a good condition, he 
shall be liable for the lpss or damagtj that happens oil that ac- 
count. For he who lets a thing for any use ought to know If it 
is proper lor it, and <to warrant that use for which he takes the 
hire. But if the defects of the things that arc let arc the baits 
effect of some casualty, which he who lets them could neither 
know nor presume to be in them, he shall not be answerable for 
the event of this accident ; but only to give back ttfH' hire or rant. 
Thus, for example, if, in a pasture-ground which is farmed out, 
there happen to be herbs which destroy the farmer’s cattle, the pro- 
prietor, who was ignorant, of this defect, either because these herbs 
grew up of a sudden, or having some other just cause of his ig- 
norance, will not be accountable for the loss of the said cattle, but 
he cannot demand any rent for the ground. 1 * 

IX. 

491. A Lease from him v'ho has the Use and Profits. — If the 
lessor had only the use and profits of the thing let, and the lease 
is not limited to the time which the usufruct may last, his heir or 
executor will be liable for the damages occasioned by the interrup- 
tion of the lease, when the usufruct expires. 1 

X. 

’ 492. If the Lessor expresses himself ohseurehp his Words will be 
interpreted against him. — The lessor is obliged to make known to 
the lessee wherein consists the tiling which he lets, to declare its 
defects, and to explain every thing ihat’may give occasion to any 
error or mistake. And if lie has expressed himself in dark or am* 
biguous terms, his words will be interpreted against him. 1 


SECTION IV. 

op tub nature op. the leases* qf farms. 

’ 493. All that has been said in the first three sections is com- 

1 1, X>. be. ; — v.L 45, | I. eod. Sec the third article of the ttyd faction of 
to be restored in Specie. • ; 

f 1, D. he.; — d. f *»/ • . ' 

i ! Zt S9, D. dt *1. ; — v. l. SI, l. S3, D. de eontr. empt. Sec the thirteenth artiele of the 
eeettea of Covenant*, and the fourteenth article of the eleventh (oction of the Con- 
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Irion to leases of farms, and ought to be applied to them, except 
some articles of which it is easy to judge that they have no rela- 
tion to them. Thus, what has been said of the landlord's right to 
turn the tenant out of his house, if he has occasion! for it himself, 
has lid relation to a lease of lands. In the *samertmnner itwlll 
be dasy to judge of the other rules which ought, or ought not, to 
hd applied to leases of farms. And it remains only to explain in 
this section, and the two following, what is singular in 'the nature 
of leases of farms, and in the engagements of the farmer, aUd 
those, of the proprietor, that so wc may pass on to the Other mat- 
ters of this title. 


Aht. I. 

494. Definition of Lenses of Farms, and of what Estates thetj nre 
made. — Leases of farms are contracts, by which lands are let out, 
which naturally produce fruits, whether by culture, as arable land, 
vineyards; or without culture, as a coppice, a fish-pond, pasture- 
ground. And this distinguishes tin* leases of these kinds of pos- 
sessions from the. leases of houses, and other buildings, which pro- 
duce no manner of fruit; and, which am let only for the conveh- 
icncy of dwelling in them, or for some other use.* 

II. 

495. What other Things may be farmed out. — We may likewise 

let to farm the grounds which produce other kinds of revenues, as 
ft quarry to dig stone out of, places out of which they dig gravel, 
potter’s clay, coal, lime, and other matters ; and, in general, every 
thing which is the produet of a ground, or which may be digged 
out of it, may be farmed out. b T ' 

III. ’ 

496. The Same. — We may likewise farm out. a right of heft- 
ing atul fishing, as also other revenues which do not proceed from 
the things themselves, and yet an' the product of the grounds. 
Thus we farm out a right to gather a toll, the passage of a bridge, 
or of a ferry-boat, arid other duties of the like kind.*’ 

IV. • • ’ 

497. iSifference between Leases of Houses arid Farms. — T!i| 

•' ■ 4 w ■ 

v 1 ; £* jDT*JX 4* t—L 1* Afcf. ; ■* i 

M. de rtrh. L 40, 4 4, D. tlr 

1 JLm 9, ( 5, Z>. m* fir.; — I Ay C th rerfh/ it comm. *■ 
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letn^ pf a, (arm differs from the lease of a house, or other building 
in that the tenant of a house knows certainly what it is he is to 
enjoy, and what benefit he will reap from the house, whether it be 
to dwell In it, or to put it to some other use for which he hires it; 
whereas the fanner is ignorant whut the fruits of the ground, anil 
the other revenues which he takes to farm, will justly amount to, 
because of the uncertainty of their being of greater or lesser quan- 
tity and value, and of the danger of a barrenness, and other acci- 
dents, which may diminish, or quite destroy, the revenue. 4 * 

V. 

498. The Effect of the Uncertainty of Events. — This uncertainty 
of the event*, which may diminish the revenues which are farmed 
out, or quite destroy them, as likewise of those which may aug- 
ment them, makes the parties, in their contracts about farms, to 
treat with the view of this hope and of this danger. And it is 
few this reason that they may covenant that the farmer shall not 
pieteyd any diminution of his rent because of barrenness, hail, Or 
other accidents.* * 

VI. 

. 499. Accidents of two Kinds, Natural, ami those which ewe the 
Act of Man. • — The covenant which obliges the fanner to pay his 
rent, notwithstanding accidents, does not extend to that which 
may happen by the hand of man, such as an open force, a war, a 
fire, and other accidents of the like kind, which no man could fore- 
see.* But it is to be understood only of what falls out naturally, 
through the injury of the weather, and which it is reasonable to 
expect; sifth a# a frost, an imrtidation, and other cases of the like 
■gime, 

' * 

• VII. > 

.. POO. Renewing of the Lease. — If, the term of the lease of , a 
farm being expired, the lessor 'sutlers the fanner to remain ii| pos- 
session, and the farmer continues to manage the farm, the lease is 
renewed by this taejt consent* 

- i/v: V-;' 3tv -V- T\- ■. ;■ 

Tkb a • conscqnetice oCthe oimr of these two kinds of nrenw. > 

See the following section. 

L.%, i»f. Q.dttra>u. Se« the twenty-first, article of theseeond secdo* et Goemaatt 
fZ- l9,i \l,D.loc. 
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VIII. . - 

SOI. Divers Effects of a tacit Renewal of the Lease.— The tacit 
renewal of the lease continues it either only far the year which is 
begun anew, or even for two years, or for the* same apace of time 
as the first lease, or for a shorter time, according to the intention 
of the contractors and the circumstances. Thus, when the lease 
is of such a nature, that there is an inequality of the produce he* 
tweeq one year and another, as if, in a lease of amble lands for 
several years, there were* a greater number or some of the best 
fields to be ploughed up one year more than the other, the tacit 
renewal of the lease could not be for less than two years. . Thus, 
in leases of houses, the landlord und the tenant may, when -they 
please, interrupt the lease that is thus tacitly renewed, they giving 
one another n certain time to provide themselves in, according as 
it is regulated by custom, or by the judge. But if it is a place, 


tile use of which demands in its own nature a longer prorogation 
of time, then the renewing •of the lease will take place for the tf h ae 
of: that use. Thus, the tacit renewing of the lease of ^ppn 
reaches to the time of harvest, and that of a wine-press, 
season of the vintage.* 1 


IX. 

502. Die tacit Renewal of the Lease renews the same Conditions. 
•— The tacit renewal of the lease renews likewise all its condi- 
tions. For it is only a continuance of the first lease, with aty its 
consequences. But if in ‘the first lease there were sureties, theiir 
engagement ends with the lease, and is not renewed by the tacit 
renewal of the lease, unless they have reiterated their consent^ 
because their obligation was limitbd to the time' of the lease in 
which they engaged themselves. 1 , 

h L. IS, f.H, D. toe.; — l M, />. for.;— M6, C, tad ; — d . 1 13, $ alt. i ■ 

* /.. IS, { II, />. foe.; — 1. 19, C. tad. Wo have not sot down in this article that (he & 
nevrnl of the lease renew* the mortgage. For that which i* said in the taw* qtMMtM d|- 
thli article, that the pledge remain*, or I* renewed bjr the renewal of- the )ea*e, ewghAW 
he understood only, according to our ciutom, of what i * tacitly mortgaged to ihllinjprio 
tor for the rent of hi* farm, and without covenant, a* the frnit* of the ground. Batwi 
Mortgage whjch the proprietor had expressly hr his tease on the good* of thh' liidhtet^l 
extinguished with the lease, and the renewal of the lease does not renew- tfai* ipor tg*na 
walne it were done in the presence of-pebUe notaries. And thro tU*.*cnond mortgage . - 
woeld have it* effect only from the time of its date. And it is the same thing with re- * 
apMttothe mortgage which the farmer ha* on the estate of the proprieteg. #M the*third> 
ertMe^ -the dmt motion, andthn third awklevf the seventh aeetion of JKwflyopm . 
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SECTION V. 

.or THE ENGAGEMENTS WHICH THE FARMER IS UNDER TO THE 

PROPRIETOR. 

Art. 1. 

603. The Farmer ought to use the Lands as any careful ! Man 
Would do, if they were his own. — — The farmer ought to use .the 
, lends he has in farm as nay prudent, discreet man would do, 
if they were his own, and to keep them, preserve and cultivate 
them, in the manner as is agreed on l>v the lease, or regulated by 
custom. And he cauuot, to increase his profits out of the lands, 
make any innovation which may be of prejudice to the proprietor. 
Thus, if in a farm there are uni hie lauds, he ennnot sow them 
When they ought to lie fallow, nor sow wheat when he ought 
only to sow barley or oats, if these changes would niukc the lands 
tso bejn a worse condition at the end of the lease than they Might 
to be when they are restored to the proprietor. ‘And the farmer 
ought likewise to cultivate the grounds in their proper seasons, 
and according to custom.* 

II. 

- 604. The Fruits ard mortgaged for the Rent. — - The fruits and 
profits of the ground that is farmed out are mortgaged for the 
rent of the farm, whether the farmer coiUinues in the possession of 
the farm himself, or substitutes another in his place, or lets it out 

to under-tenants. 11 

• • • 

III. 

505. The Farmer who shares the Fruits with the Owner heart 
the Loss of all Accidents. — lie who holds a farm on condition to 
- give to the proprietor a certain portion of "the fruits, and to kee$ 
the remainder for himself, for his manuring and sowing the 
grounds, can claim nothing from the proprietor, either for the ti& 
^geor the seed, whatever loss may happen by an aoctdenjt, even 
although he should have no crop at all. For their lease make* 
between them a kind of partnership, *in which the. proprietor gfVes 

• Z+1S, t*,D.b*. • 

ft ‘ 1 'L. 94, §t,ft tie-; — L S3, tod. 8*e tbt twelfth atidt «f tth heUob rf lirf' 
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tbc land, and the farmer or tenant the seejl and the tillage; each 
of them.haxurdiug the portion of the fruits to which this partners 
ship entities him.* 

' IV. 

006. The Effect of Accidents in a Lease tehich is only far one. 
Year. — If a farmer, who has a lease only for one year, and is 
obliged to pay his rent in money, reaps nothing because of some 
accident, such as a frost, a storm of hail, an inundation, and other 
oases of the like nature ; or even because of some act of man, as 
if in a time of war the whole erop is destroyed, or taken away by 
force ; he shall be discharged from paying his rent, or shall recover 
it if he has already paid it : 1 For it is but reasonable that, in the 
case of a lease, where the lessor secures to himself a rent, the. 
lessee should be secure of enjoying something: and besides, the 
lease is of the fruits which the farmer shall reap, and which it is 
presupposed that he will reap. Hut if it was agreed that the oc* 
cidentB should fall upon the funner, he will then be obliged to 
pay his rent, not withstanding these losses. 

V. 

■■ * 

607. A Small Loss occasioned by the Nature of the Lands, or 
Fruits, or some other Cause. — If without an extraordinary acci- 
dent, mid only through the nature of the land itself, and of the 
fruits, or because of some ordinary event, there happens some loss 
that is not very considerable; as if the fruits arc not of a good 
quality, or not iu quantity enough ; if tares growing up with 
the corn diminish the erop; if passengers have done any slight 
damage to the fruits; in these easeh, and others of the tike nature, 
the farmer cannot pretend any diminution of his rent for these 
kinds of small losses, although his lease were only for one yeofr : 
for since he was to have the whole profit, how great soever, it 
Should be, it is but just that he should bear these inconsiderable 
losses.* 

■':* t. 95, l s, D. toe. As to the termer pays s certain rent, see the fol l ow ing 
snide. * 

. f;X. 15, | 9, J>. be. See the text died on the preceding article, and the ifth sad 
sixth articles of the fourth section, and the seventh snide of this section 

•£l5, 1 9,2). fee;— rf.l 15, *5;— d.l 15, { S; — *./ 78, fo /:!>.* eeefrew;*;— 
1. 99* t Si D. fee. See the following snides. ' 
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VI 

508. A Considerable Lon by the same Causes , or other Accidents. 
-i-IF the damage whWu has happened to the farmer vb'ho has a 
lease dnly fot one year proves to be considerable ; whether it’ has 
|>ecn occasioned by the events mentioned in the foregoing article, 
or by a storm of lmil, a frost, or other accident ; although the loss 
be not of all the fruits of the farm, yet the farmer ought to have 
aft abatement of some part of his rent, such as the judge in his 
prudence shall think fit to decree/ t 

VII. 

509. Compensation of Good and Bad Years. — If, the lease being 
for two or more years, there happens in some of them accidents 
which occasion losses, whether it be of the whole fruits or a 
great part of them, and these losses are not compensated by titO 
profits of the other years, the farmer may demand an abatement 
of his rent, according ns the quality of the loss and the other cir- 
cumstances may render his demand just. Hut if there was any 
covenant in the lease, or any custom of the place, which did regulate 
the ease of losses of this kind, it. would he necessary to keep that.* 

VIII. 

510. The Loss of the Seed and Tillage falls on the Farmer.— 
In all the accidents which cause, any loss to the farmer, for which 
he may claim an abatement, either of the whole rent, or a part of 
it, he cannot dtannml any damages, either for the profits which 
he might have reaped, or even for the seed or tillage.* 1 For he 
Vjfps obliged to be at these charges, that, he might have a right to 
(he fruits. 

* Ti.se. 4 S,fr>. lor* — i. is, 1 2, d. i><? Hee the following article. 

S JL8* C. he* ; — v . 1. 18, *od-i — /. $ 4, IJ - Iul.; — L 19, C. <xrf. Sec the p iweed* 

tag articles. 

.'If Ac toss happened the first year of the lca*e, and pro%*cd to be of the whole . 
iMi it be iiecemry that, ia expectation of the end of the lease, to judge wheth* 
m Amt mill be ground for on sUicncnt or not, tigs former should bo oompd^d 
to # par the find year** rent, the confcequcnrcs of which might perhaps diminish A# 
dept of the following yean ; as if a shower of hail had not only destroyed the fatltft ofd 
vineyard or other plantation, but likewise damaged or broken the vines or trees f And 
be jn<t to defer the regulating of the abatement till the end of the lease, if 
Am should then appear to be ground for it, and to leave it to the prudence of the judge 
to gnuttfo jb6mmn while some delay for the payment of the first year’s rent, ora pprtdf 
it, according to Aa dfenmttahecs of the quality of the Iwi, and thecoiiditiaD of Ac pttp 
prietosvif heU able to tarry, as alw> the condition of the farmer, if he is not able to ptf i 

h .L. 15, f 7, i). Ac.;— d. H 1L* See di m third article of this section* 
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IX. ; •• ■ ; r 'f 

511. The Farmer cannot quit his Farm. — The farmer camiol'' 
quit his farm, nor cease to manure it ; an4 if he fails either to till 
the ground, or to perform any other engagement, as if he was 
Obliged to any repairs, the proprietor may bri^. his action against 
him, both to compel him to perform his engagements, and tof 
make good the damages which he has suffered by the interruption 
of the lease. 1 

SECTION VI. ; 

OP THE ENGAGEMENTS WHICH THE PROPRIETOR IS UNDER TO THE 

FARMER. 

Art. I. n 

512. What the Proprietor is bound to furnish to the Farmer 
Besides the engagements which the person is under who lets any- 
thing to hire, which arc explained in the third section, he who lets 

1 out a country farm ought to furnish that, which the lease obliges 
him to, for manuring the grounds, ami gathering in the fruits, 
such as barns, tubs and presses for making wine, and other things, 
according as it is agreed between the parties, or regulated by 
custom.* 

II. 

*. I 

513. Movables and Ttxds given to the Farmer. — If the proprie- 
tor furnishes the farmer with any movables and instruments fotP 
cultivating the farm, the farmer is obliged to take care of them, 
pursuant to the rules explained in the third and following articles 
of the second section. But if these things are estimated in the 
lease at a certain priee, it will be' a sale, and they will be the. 
farmer’s own.* 

11L 

? 614. Repairs made bp the Farmer. — If the farmer has madeaoy 
repairs, or been at other necessary charges, which he was. np|b 
bound to by his lease nor by the custom of the place, .the ,pr©*. ; 

>£.94, ft 3 *3. £>.&«. 

• £. 19, f 9, 1). loc.i—l. 15, f 1, tod. ; — l 34, f 4, rente, item tod. 

*£.3, A fee , ‘ 
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^ prictor will be obliged to reimburse him of what he has la id out, 
or to discount it on the rent.* 

IV. ^v' 

! .515, The Expens&xch ich the Farmer has been at, the Lease being 
interrupted, . — If a ninner, whose lease might be interrupted by 
spine event which he ought to have foreseen, has nevertheless 
been at some charges, in hopes that, he should enjoy the farm for, 
a certain time ; as if he has laid up any great store of provisions,' 
bought cattle, or been at other expenses of this kind; he cannot 
pretend to recover any of them, if his lease is interrupted by the 
event which he had reason to expect. As if it was a lease 
granted by one who had only the use and profits of the estate, 
which came to cease by the death of tin: usufructuary, who hud 
let out only what right he himself had ; or a lease that was to be 
dissolved by the event of some condition. For the farmer know* 
ing that these expenses might become altogether useless, he was 
willing to run the hazard of the. losses which he might sulfur 
thereby.* 1 ' 

V. - 

516. Improvements mode by the. Former . — If a farmer lias mode 
improvements which he was not bound to make ; as if he lias 
planted a vineyard, or an orchard, or made other 'improvements of 
this kind, which have increased the revenue of the farm; he will 
recover the expense lie has been at on this account, pursuant to 
the rule explained in the seventeenth article of the tenth section of 
the Contract of Sale.* * 

>*! V : 

VI. 

617. IftKe Farmer is molested by the Proprietor. — If the farmer 
jiitoolested either by the proprietor himself, or by persons whom 
'the proprietor might hinder from giving him any disturbance, h§j 
shall be liable to make good the damages which the farmer sus- 
tains, and all the profit which he might lmvc made of his farm 
dtflfJhg the time which his lease had yet to run; unless the trouble 
that was given him was only of a few days, and that, matters 
being still entire, he were reestablished in the peaceable possession 
of his farm. r 

« L. M, 4 I, D. far. 4 -&M lity.be. 

• £. 55, t I, D. loc. ; — L 61, D. Jbe.;—l. 16, C. it evict. 

f L. 24, 4 4, D. toc-i — I S3, inf D. he. 
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VII. 

518. Of the Trouble which the Proprietor could not prevept^JS 
the disturbance given to the fanner 'is an open violence, or "aTi&ot 
which the proprietor is not able to hinder* and for which he is not 
accountable, he shall be obliged only to abatp of the rent in pro- 
portion to the farmer’s loss by this disturbance ; or to give back jp 
much of it as he had already received. But he will not be bound 
to make up the profit which the farmer might have tpade, if he 
had enjoyed his farm peaceably.* 


SECTION VII. 

OF THE NATURE OF UNDERTAKINGS OF WORK BY THE GREAT, AND 
OF OTHER WAVS OF I.KTTINQ OUT MAN’S LABOR AND INDUSTRY. 

Art. I. 

, 519. Definition. — In undertakings of work by the great, and 
the other ways of letting out the labor of workmen, the lessor is 
he who gives out the work, or business to be done ; and the lessee, 
or undertaker, is he who undertakes the business or work.* 

IT. 

520. Difference of Undertakers, according as they furnish any of 
the Materials, or not. — The undertaker is sometimes only charged 
with the bare work, as an engraver to whom a seal is given .to be 
engraven ; or with a bare labor, as a carrier ; or sometimes he is 
bound to furnish the. material* for the work, together with his own 
labor, as tin architect, who furnishes the materials for the building, 
together with his direction ami oversight of the work. 1 * 

III. 

, 521. Of him who furnishes the. Materials , and undertakes the 
Work. — If the workman furnishes all the materials, and his wmk, 
Such as has been agreed on, for a certain price ; as if a goldsmith 
undertakes to make a piece of silver plate of such a fashion, and 
far such a price, and furnishes the silver; it will be a sale, and not 
& letting to hire. But if the silver is given to the goldsmith, and 

« L. 33, m /. D bf. 

• £. SO, 1 9, D. let. See the second snide of the first section. 

* L. 13, f ft, D . 1. 13, f 1 ; — /. 30, * 3, etui. 
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he is only to furnish the workmanship, it will be a letting to hire, 
or an undertaking by the great.* 

IV. 

522. Of the Architect teho furnishes every Thing. — If an archi- 
tect Who undertakes a building engages to furnish Ihe materials, it 
will be a letting to hire, and not a sale, although it seems as if he 
sold the ntaterials. For besides that his principal obligation is to 
give his direction and oversight for the building, ’* he docs not Bell 
the ground, to which the building is only an accessory. . 

V. 

523. Conditions of Undertakings. — In undertakings of work by 
the great, and other covenants which respect the labor of persons, 
the parties may regulate, what shall be furnished by him who gives 
out the work to be done, the quality of Ihe work, the time within 

which it shall be finished, and other conditions of this kind; and 

* • 

whatever shall be regulated by the contract ought to be per- 
formed.* 

Vf. 

521. mat Things are to he regulated hi/ the Judgment of SJcitful 
Men. — If all that is to be done or furnislwd by the undertaker is 
not plainly enough regulated by the contract ;* ns if the quality 
of the materials which he is to furnish, or the quality of the work, 
is not expressed, or the time not fixed ; all these things, and others 
of the like kind, shall be regulated either according to custom, if 
there is any concerning this matter, or’ by the judgment of skilful 
persons/ 

e JL 2, 4 1,0. toe, ?— -S 4, Inst. out. If U to lie r<;inurkcil, touching the otwa upokcn of 
in this article, and others of the like nature, that, sill bargains of this kind implying the 
condition that the work shall ho well done, it may lu* said that, at the time of the con- 
tract, it is, as it were, a letting to hire, and nn undertaking hv tin* prenf ; and that in the 
execution of the contract it is, as it were, a sale. And this is it that ha* given occasion 
to the doubt, nfentioned in the texts quoted on this article, whether it were a sale or a let- 
ting to hire. See the following article. • 

L . 22, 4 2, D. foe. See the second article of the first section, and the ninth article of 
the following section. 

* L. 15, 4 1, Z). foe. See the seventh article of the second section of Covenants. 

f See the sixteenth article of the second section of Gn-emmi* t and the sixth article of 
the following section. 
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SECTION VIII. 


OF THE ENGAGEMENTS OF THE PERSON WHO UNDERTAKES ANY 

WORK OR LABOR. 

Art. I. 

'■ : :'d >. . 

525. Undertakers answerable for their Ignorance. — Besides the 
engagements which are common to all persons who hire a thing* 
and which have been explained in the second and fifth sections* 
those who undertake any business or work ought, moreover, to be 
answerable for all the defects occasioned' by their ignorance; for 
they ought to know how to do that which they undertake, and it 
is their fault if they are ignorant of what they profess.* 


626. Defects of the Materials which the Workman is to furnish • 
•— If the undertaker is obliged to furnish any materials for the 
work, as an architect., who has undertaken to furnish the materials 
fora building, he ought to give them good and well conditioned; 
and likewise to answer for the defects which he is ignorant of; for 
he is buuud to give that good in its kind which he ought to give; 
as he who lets a thing to hire is obliged to give it such as it ought 
to be for the use Tor which it is designed. 11 

III. 

62 7. What Care Workmen and Undertakers arc bound to take. t*r 
The workman, or artificer, who takes a thing into his custody to 
work ou it, and lie who undertakes barely to keep a thing for a 
certain price, as he who undertakes to keep cattle, ought to pre- 
serve that which is intrusted to them with all the care 'that is pos- 
sible to be taken by persons that arc the most watchful and diligent. 
And if, for want of such a care, the thing perishes, although even 
by an accident, they will be made accountable for^Jt, as if thb 
thing is stolen, or burnt, or damaged, for want of having beenlaid 
up in a secure place, or for not being carefully looked after. And 
it would be the same thing if a workman, having in hi* custody 

» L. IS* >t>.<hrtg.j«r.;—l. 9, | B.D.hc‘.t~L 13, eoJ.,—1. S5, { T, mi. LM.fyL 

D.hc. See the itxth Article of Urn Motion. ' 

k £. IS, t 1, D. he. ; — /. 9, 4 S, D. tocati. See the serenth article of as,,<ten9)^f|«* 
tioa of the Contract of Sale. 
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things belonging to several persons, had given to one that which 
belonged to another although by mistake. 0 

• . 

« IV. 

528. Of the Defeat of the Thing. — If that which is given to a 
workman to be wrought perishes in his hands, without his fault, 
and«merely through a defect in the thing itself ; as if an amethyst. 
Which is given to be engraven happens to break in the hands of 
the engraver, through some defect of the matter, and not through 
his tmskilfulness, he shall not be accountable for it, unless he has 
Undertaken the work at his own peril/ 1 

V. 

529. The Care of Carriers and Watermen. — Carriers and water* 
men, and all those who undertake to carry merchant, goods, or 
other things, arc answerable for the custody, carriage, and trans- 
portation of the things which they take under their charge, and to 
use all the application and take all the care of them that is possi- 
ble. And if any thing perishes or is damaged through their fault, 
or the fault of the persons whom lfn*y employ, they ought to an- 
swer for it. 0 


530. Work to be done to the Owner's Content , or the Arbitration 
of another Person. — If it is agreed that a work shall be done to the 
owner’s satisfaction, or according to the arbitration of a person 
Who is named, the workman shall be bound only to deliver the 
work good, sueh as will be ‘ approved of by skilful men. f For 
these kinds of covenants imply the condition, that what shall be 
regulated shall ^c reasonable* # 


• 0 X. 13, f 6, D. loc.;—L 3*. in f. D. dc dam. inf. ;—t. 40, D. lac.;— I, 5, f I, D.nenSU 
Cftnp. ; —L 60, $ 3, D. loc. See the second article of the second section of lh« L/tvapf 
fkittys to be restored in Specie; the fourth article of tlie third section of Deposit; and Jb* 
fiflh article of the first section of Persons who drive any PuUie Trade. 

’ 4 X 13, ( 5;2>. fee. . * ' 

:i ■:*>£,. 13,1 S, D.ioe,;—l. 35, { 7, D. tod. gee the fourth article of the teeopd ipegpp 
of Persons wAo drive any Public Trade. 
f£. **,£>. fee. 

. S See the eleventh article of the third section of Covenants. The Emitters Gentian, 
Valentinian, and Theodosios ordained, that the undertakers of pnblie workl, and their 
heirs, should he answerable for the space of fifteev years for the defects of tho work. L : 8, 
G:*«per:pM. ■■ 
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VII. 

531. Work vnode according to the Masters Direction. — Although 
the workman ought to answer for the defects of the work, yet if 
the owner himself has ordered and directed the work, he eannot 
complain of it. h 

VIII. 

• ■ 

532. If the Work perishes before it is approved of. — If one has 
given materials to a workman, to make a work at a certain rate for 
the whole, the undertaker will not have performed his engage* 
meat, nor be discharged from it, until the whole work has been ex- 
amined, and it appears to be such as it ought to be. And if it is 
a work which consists of several pieces, or is to be measured, and 
a certain price to be paid for each piece, or each measure, the un- 
dertaker shall be discharged in proportion to what shall be counted 
or measured and approved of. And, pn the contrary, the unden* 
taker shall bear the loss of his work, and make good the damages 
of the muster (if he sutlers any), for so much of the work as is 
found not to be of the quality which it ought to have. But if, in 
the case of cither of these two bargains, the thing perishes by an 
accident before* the work is proved, the master shall bear the loss, 

*nnd-be accountable for the price of tin* work, especially if it was 
his l'anlt that tin* work was not proved ; unless it did appear that 
the work was not such as ought to be received. 1 
* 

IX. 

533. If the Edifice perishes irhitc it is Building. — If an archi- 
tect, having undertaken to build a house, or other edifice, and hav- 
ing finished it, or only a part of it, it happens to be destroyed by 
an inundation, an earthquake, or other accident, the whole loss 
will fall upon the owner; and he will, notwithstanding the loss, 
be accountable both for the materials which the undertaker . has 
furnished, and for what is due on account of the workmanship. 
For whatever was built upon his ground was delivered to him. 
But if the building perished through the defect of the work, the 
architect shall lose his labor, together with all the materials th&t 
are destroyed ; and he will likewise be liable for the damage which 
the master sutlers on this account. 1 

h L. Si, in f. D. 1m. ■ 

1 L. 36, IK lac. ; — l. 37, Z>, cod. See the first article of this section, and the ^ttowigg 
article. 

1 L. 39, Z>. foe. ; — t. u It. tod. ; — I. 39, D. dt m vitnl. See the first article of this section. 
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X. 

'634. If the Workman is to furnish every/ Thi>tg, and the whole per - 
If the worknfan. was to furnish nil the materials, as in the 
cade of the third article of the seventh section, and the thing per* 
islies by an accident, before the work lms been delivered, the 
whole loss, both of the stuff and fashion, will fall upon the work- 
man. For'this is a sale, which is not accomplished till the work- 
man has delivered his work.™ 


XI. 

635. Accessories to the Engagement of the Undertaker. — He 
who has undertaken a work, a labor, the carriage of something, or 
any other thing of this kjud, is not only bound to perform whut is 
expressly contained in the bargain, but likewise to do every thing 
that is accessory to the work, or thing which he has undertaken. 
Thus, masters of stage-coaches, wagoners, and carriers, pay the 
tolls and ferry-boats which are on the road : for these are charges 
which respect the carriage." Hut they do not pay the customs, 
and other duties which are laid upon the goods which they carry. 
For these duties have nothing to dy with the carriage of the goods, 
but are exacted of the owners. 


SECTION IX. 

OF THE ENGAGEMENTS OF Till! VERSON WHO GIVES OUT ANY WORK 


‘ AltT. I. 

536. Engage cuts of the Prison who gives any/ Work to be done . 
— He who gives out a work to be done is obliged to furnish to 
the undertaker that which lie is bound to by the bargain ; whether 
it be to furnish any stuff, to give the workman his diet, or that he 
is obliged to any«other thing* 

IL 

■’ 637. He owes the Price , with the Interest , if he is in Delay. — 
He ought likewise to pay the price, whether it be after the whole 

■ This il s consequence of tho third article of the seventh section- 

Vl » X. 60, | S, D. fee. 

» y. t5, § i, D. loc. See the firrft article of the sixth section 

• B ' A - " 24 * 
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work is finished and delivered, or in proportion to thequantsty <of 
the -work that is done, or even beforehand, according asijt.has 
been regulated by the agreement,’ and if hefailstopayafc the 
term, he Bhall be obliged to pay the interest of the price from 
the time of the demands 


fn. 

638. Discharge from advancing the Price in Case of Dangef- 

If it was agreed that the price of the work, or a part of it,.should 
be paid beforehand, and afterwards there appeared to be danger 
in udvuucing .the money, he that gave out the work cannofcbq 
compelled to advance the money, unless the undertaker gives seen* 
rity. 0 

IV. 

639. If the Thing perishes through some Defect in itself, or by 
the Act of him who gives it out. — If a thing that is given out to 
a workman, to have something done to it, happens to perish he* 
cause of some defect in the thing itself, or by some act which he 
who gave it out ought to answer for, lie will be liable to pay the 
woflemuu what he had done and furnished lor the work, as in the 
cose of the fourth article of the eighth section.* 1 

V. 

640. If the Work is not done against the Time appointed. — If it 
has not been the fault of the workman, or artificer, that the work 
has not been finished within the time agreed on, and skilful 
men be of opinion that the time allowed for finishing the work 
was not. suflieient, he who gave it out ought to allow the lime that 
is necessary, and cannot pretend any damages for the delay, even 
although they huve been stipulated in case the work were not 
done within the time ; for no covenant obliges people to that which 
is impossible.* But if the work was promised against a certain 
day, and for a use which conld not admit of delay; as if it was to 
be sold at such a lair, or to be ready, for such un embarkation; the 

k Sou the seventeenth article of the second section. 

* £• 58, \ a, D. toe. See the twcntv-sccond article of the tenth section of the CWracf 

c ' . • ?• 

* This b a consequence of the fourth article of the eighth section. 

* /.. 58. f 1, D. foe.; — p. 1,13,1 10, uii See the sixth article of the fifth section of 

QhhmuUs, the twelfth article of the twelfth section, and the nineteenth articln of th# sec- 
ond section of the CWnact of Site. . : , 
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umtertfcker: would be liable to make good the damages ofthede- 
lay, and ought to blame himself for having undertaken what he 
wad riot able to perform. 

VI. 

641. Of the Laborer , whose Fault it teas not that he did not work. 
r- If it has not been the fault of the laborer, that lie did not do 
the work, or . perform the service, which he had promised within a 
certain time; and that during that- time he has not been em- 
ployed any other ’way ; he who engaged him in his service is 
bound to pay the salary for the time which he has made the 
laborer lose. 1 

VII. 

642. If the Master delays to receive the Work. — If lie who gave 
out the work to be done delays to receive it after it. is finished, 
or refuses it without a good reason, and the thing perishes after 
his delay, he shall nevertheless be bound to pay the priec of the 
Work.* 

Vllf. 

643. If the Undertaker is at ant/ Charge. — If, besides the work- 
manship, the workman, or undertaker, lias •been at any expense in 
preserving the thing, the person who gave the work out shall be 
bound to reimburse him. 1 * 


SECTION X. 

OP LKASpS 0% PERPETUITY, i)R FOR A LONG TERM OP YEARS. 

644. The Subject-matter of this Section. — Emphyteutical leases, 
or leases for perpetuity, or a long term of years, have been a con* 
sequence of the leases of farms. I ? or since the owners of barren 
lands could not easily find tenants for therft, a way was invented, 
to* give in perpetuity such kind of lands, on condition that, the 
grantee should cultivate, plant, and otherwise improve them, as 
the word emphyteusis signifies'. J3y this agreement, the # proprietor 

IZ.i6,D.he.;-~Ll9,\9’wd.;—d.l. 19, f t*. ; — v.L 61,1 \ f D. hoc. 

sits S,D.toe. 

k fitte the seventh Article of the third section. 
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.finds on his part hi 3 account, by assuring to himself a certain and 
perpetual. rent 5 and the perpetual tenant finds likewise bis advan- 
tage, in laying out his labor and industry to change the face of 
the ground, and to make it fruitful. 

Seeing the matter of emphyteutical or perpetual leases takes in 
quitrents, and other kinds of ground-rents, and that the conditions 
of perpetual tenants are different, according to the diversity of 
their grants, and according to the custom and usage of places, we 
arc not to enter here into the detail of this matter. Thus, we 
shall not insert here the rules of law concerning fines of alienation, 
nor those which relate to the right which the lord of a manor ha# 
on lands that are part of his manor, which are different in different 
countries, but shall confine ourselves to such rules as are of the 
Roman law. And we shall lay down only the general principles, 
which are both agreeable to the Homan law and to our UBage, 
such as ore observed in all the customs, and are the fundamental 
maxims of the law touching this matter. 

Aiit. I. 

045. Definition of Perpetual Leases. — A. perpetual or emphy- 
teitfical lease is a. contract by which the owner of an estate in 
land gives it to a tenant to cultivate and improve it;* and to 
enjoy it and dispose of it for ever, 1 ’ on condition that the tenant 
pay lum a certain rent in money, corn, or other kind , 0 and that he 
bear the other charges which they agree on. 

II. 

0*16. All Lands may be 'let out. upon Leases for Perpetuity. — 
Although the emphyteusis seems to be restrained by its primitive 
institution to barren lands, yet leases for perpetuity arc given of 
lands which are fruitful , and in a good condition. *And such 
leases are likewise granted of possessions which of their own 
nature produce no manner of fruit, but which yield other revenues, 
such as houses and other buildings . 4 

• 

1 This is what is meant by jus nnphytrutinnn, which is the won! used in the title of this 
matter, which denotes that the lands are given to the tenant, that he may cultivate, plant, 
and improve them. L. 3, C. de jur . anphyi. 

fast, cfe focal. et cond. ; — /. 1, D. si urpr cast, id erf, emphyt. pet. ; — 1. 1, C.tfe adm. 

rer. pu U. 

* £. 5, C <fo agric H eras.; — § 3,*Jrwf. de locat * tt ctmd — /. 2, \ 2, C. ils oprfe. 
st oft*#. 

• JL 3. C. de locat prod, civil.; — /. 15, $ 26, D. de damn. 7 ; — C5 3, | 2. 
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■ ;i III. 

647. Difference between Perpetual and other Kinds of Leases. — 
Perpetual 1 leases are distinguished from the common leases of 
farms* by two essential characters, which are the foundation of 
the rales that are peculiar to perpetual leases. Tin; first is the 
perpetuity of the lease ; f and the second is the translation of a kind 
of property.* 


648. Perpetuity of the Emphyteutical Lease. — The perpetuity of 
the emphyteutical lease makes it to pass, not only to the heirs of 
the perpetual tenant, hut likewise to all those who succeed to his 
right, whether by donation, sale, or any other kind of alienation. 
And they can never be dispossessed by the owner of the lands, 
and his successors, h unless in the eases which shall be explained in 
this section. 


V. 

549. The Perpetual Lease shares the. Rights of Property. — The 
translation of property which is insyle by perpetual lease is pro- 
portioned to the nature of this contract, where the owner gives Hie 
lands and reserves the rent. Ami by this covenant there is made, 
as it were, a partition of the rights of property between the owner 
of the lands and the perpetual tenant. For the owner who grants 
the perpetual lease remains master in so far ns to enjoy the rent 
which hp has reserved, as tier fruit of his own proper lands, by 
which he retains the chief right of property, which is that of enjoy- 
ing the thing as owner of it, together with the other rights which 
he has reserved to himself. And the perpetual tenant, on his part, 
acquires the righjj of transmitting the estate to his successors for 
ever, of selling it, giving it away, alienating it, with the burden of 
the rights which the lessor of the lands has reserved to himself; as 
also a right to plant, to build, and to make what qther changes he 

• 4 3, Inst, de local . tt c and.; — /. 1, C. de jur. emphyt. 

f 4 3, Inst de local, et cond. ; — /. 1 9 C\ de off. com. sacr. pil. ; — U. 1 H 5, C. de local, prod, 
civil ; — L 10, Cod. de loc. et cond . 

t Is. 12, C. de fund. pair. See the following articles. There arc some emphyteutic*! 
leases which are not perpetual, but only for a long term of years, such as a hundred, or 
nitfoty-nine years. . « 

* 4 3, hat. de local, el cond. 
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shall think proper, for improving the estate, which are so many 
rights of property . 1 


VI. 

550. Property Direct and Useful. — The rights of property which 
the master retains, and those which are conveyed to the perpetual 
tenant, arc commonly distinguished by the names of direct prop* 
erty , which is given to the right of the master ; and useful prop- 
erty^ which is given to the right of the tenant. The meaning ef 
which is, that the first master of the estate retains his original 
right of property, except in so far as he transmits a share of it to 
the perpetual tenant ; and that the perpetual tenant acquires the 
right of enjoying and disposing of the estate, with the burden of 
the rights that are reserved to the master of the lands. And it is 
for this reason that, in the Roman law, the perpetual tenant is 
considered in a double capacity, either as being or not being the 
master of the estate, according to the different views and the dif- 
ferent effects of these two kinds of property. 1 

VII. 

551. Mutual Engagements which result from the Perpetual Lease. 
— The perpetual tenant, on his part, is obliged to pay the per- 
petual rent, and ,to perform the other conditions regulated by his 
lease, and by custom ; such as the duty of fines of alienation 
which those persons are bound to pay who come into the estate 
of the perpetual tenant, either upon all kinds of changes of a ten- 
ant, or upon some, or only; upon sales, according as it is regulated 
by the lease, or by custom ; the right of preemption, when the 
perpetual tenant has a mind to sell the estate, and others of the like 
nature. And he who grants the perpetual lease is obliged, on his 
part, to warrant the estate, and to take it back, and discharge the 
perpetual tenant of the rent, if he, finding it too hard, is willing to 
give it up. m 

1 L. 1, C. de jur. emphyt . ; — § 3, Inst, de loc. et cond. ; — 1. 12, C.de fund, patrim . ; — 
$ 3, Inst. de loc . et. cond, <> 

1 L. 12, C. de fund, patrim. ; — 1. 1 , § 1 , D. si ager vectig . id est emphyt. petal. 
m $ 3, Inst de loc. et cond . ; — L 1, C. de jur. emphyt. ; — l. 2, eod. Sec the origin of the 
tight of fines 4 >f alienation, of the right of redemption and preemption, in the third law of 
the same title. 

The perpetual tenont has a right to give up the estate to the direct lord of the lands,' if 
he Ends himself overcharged by the rent. There is nothing said here of the rules, con- 
cerning this matter, which are established by custom.* It is sufficient to remark, that this 
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• VIII. - : 

552. Who bears the Losses occasioned by Accidents. ~—Tt follows 
from the nature of these perpetual leases, that all the accidents 
which destroy only the revenues, or the improvements made by 
planting, building, aifd others, of what kind soever they be, that Ore 
made by the perpetual tenant, are to his loss. For he was obliged 
to make improvements, and it was for his behoof that the estate 
was improved. And the accidents which destroy the lands fall 
both, upon the master, who suffers the loss of his estate, and like- 
wiwn the perpetual tenant, who loses the improvements Which 
hfewSd made upon it. n 

IX. 

553. The Perpetual Tenant cannot commit Waste. — It is like- 
wise a consequence of the nature of perpetual leases, that the per- 
petual tenant cannot commit waste, or damage the estate, nor 
even take away the improvements which he had made upon it. 
And if he commits waste, the master of the lands may get the 
perpetual lease to be vacated, may enter again to the possession 
of his estate, and oblige the tcrymt to repair what has been 
wasted. But the perpetual tenant may make what changes are 
useful, and such as any careful and diligent master would do ; 
such as the cutting down of old trees, in order to ^ plant new ones ; 
the demolishing that which is falling to decay, in order to rebuild 
it; and others of the like nature. 0 

’ X. 

554. The Perpetual Lease vacated for Non-payment of the Rent. 
-—This is also another consequence of the nature of perpetual 

right is founded on thff losses or diminutions which may happen to the estate, and on the 
injustice that it would be to force the tenant to pay a perpetual and excessive rent, if the 
estates were not able to afford it; since, in leases for a few years, cases and abatements 
of the rent are granted to farmers, because of the diminution of the fruits of the ground. 
See the following article. 

" L. 1, C. da jur. emphyt.; — § 3, List, da hoc. el cond. \yc have not set down in this 
article the case of ‘the loss of a part of the lands, as if an inundation has-carried off the 
hal£ or more or less of the estate. For although what remains is liable for the whole 
rent, yet the liberty which the perpetual tenant has of yielding up the estate to the mas- 
ter puts it in his power to free himself of the rent by abandoning the estate, or that which 
remains of it, in the condition in which he od^ht to re store it, pursuant to the rules estab- 
lished for cases of this kind. 

° Noo. 7, cap. 3, $ 2;— Nov. *120, c. 8; — /. 15, A de usufr. Although this law relates 
to the usufructuary, yet it may with much greater reason he extended to the perpetual 
tenaty, who possesses only on condition that he do improve the lands. 
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|ela 3 es, that, in case of - non-pavment of the rent, the perpetual 
tenant may be ejected, even although there were no clause for 
vacating the lease in this case,* unless he makes payment within 
the time limited by the judge.* 

XL 

' 555. Expenses are not refunded . — If the perpetual tenant 
has .made improvements on the estate, and is ejected for default of 
payment of the arrears of his rent, he cannot pretend to 'be., reim- 
bursed his expenses/ For the estate was given him on coilfli^on 
that he should improve it. But it will be prudent for the jUftige 
to grant, according to the quality of the improvements, and the 
other circumstances, a reasonable delay, that the perpetual tenant 
may be thereby in a condition, either to pay what he is in arrear, 
and to retain the estate, or be able to sell it.* • * 


TITLE V. 

OP THE LOAN OF THINGS TO HE RESTORED IN SPECIE, AND OF 
. A PRECARIOUS LOAN. 

656. Our language having no proper word whereby to express 
this contract, which the Romans call commodaUm , where one 
lends a thing to another gratuitously, that he may use it, and re- 
store it after he has done with it ; we have expressed this contract 
by a circumlocution, calling it the loan of things that are to be 
restored in specie, that it may be distinguished* from, the loan of 
money, and other things which may be repaid in kind, to which 
contract the Romans gave the name of mutuum , and of which we 


P L- 2 , C. de jure emphyt . ; — Nov. 7, e. 3, $ 2 ; — - Nov. 1 20, cap. 8. 

*1 See the eighth article of the third section 6f the Contract of Sale % and the twelfth and 
thirteenth articles of tlio twelfth section of the same title. 

r L. 2, (7. do jur. emph . 

* Licentia emphyteutic detnr, ubi voluerifc, ct sine conscnsa domini, melioradones suits 
vender©. L. 3, eod. Although the words of this law do not concern the present case, yet 
they may be applied to it; because if is always true, th$t the perpetual tenant may sell 
the estate, and the improvements made on it. And it is but just to grant him a delay 
for using this right, in the case where he would lose his improvements fornot paying 
the rent. 
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shall treat in the following title. For these are two different cove* 
Bants* which. are not to be blended* together; the covenant Which 
is explained under this title obliging the borrower to restore the 
same individnal tiling which he borrowed, as when one borrows a 
horse ; and the other covenant obliging the borrower to restore a 
thing Of the same kind, as when one borrows -money, and other 
things* which we cease to have iiv. our possession when Vo make 
use pf them. The loan of. things that are to be restored in specie' 
is a contract which results naturally from the union which society 
establishes among mankind. For since men have not always the 
means of buying or hiring all the things which they stand in need 
of, and which they want only for a little time, humanity obliges 
them to assist one another with the loan of such things as they 
stand in need of. 

557. A precarious loan is the same kind of contract with the 
loan °f things that are to be restored in specie, and differs from it 
only in this, according to the Roman law, that whereas the loan 
of things to be restored in specie is for a time proportioned, to the 
necessity of the borrower, or even for a certain time regulated by 
the contract, the precarious loan is undetermined, and lasts no 
longer than it pleases the lender. 

558. This distinction between the loan of things to be restored in 
specie, and the precarious loan, is not much iu use with us ; and 
we make but little use of this word precarious , except iu immova- 
bles, as in a sale, or other alienation, when he who alienates an 
estate acknowledges that, if he reinain in possession of it, it shall 
only be precariously. Which is expressed in this manner, to 
denote that he shall not hereafter possess his estate but, by permis- 
sion from the purchaser, and in, the same manner as he possesses 
a thing who # has borrowed it. See the seventh article of the sec- 
ond section of the Contract of Sale. 

.. -I*. 

SECTION I. • 

OF THE NATURE OF THE LOAN OF THINGS TO BE RESTORED IN 
SPECIE, AND OF A PRECARIOUS LOAN. 

Art. L 

• • . 

559. Definition of this Loan. — The loan of things that are 
tcT be restored in specie ife a covenant by which one gives a 

vol. i. 25 
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thing to another, that he may put; it to a certain use, cgod keep 
it as lohg as his occasions require,/yithout paying .apyprice for 
the use of it. For if there were a priqe, at would be a . letting 
to hire.* ' ' 

660. A Precarious Loan. — A. precarious loan is when a thing 
is lent at the desire of the person who borrows it, to be used 
during the time that the lender is willing to let him have it;, and 
on condition that he shall restore it whenever the owner is pleased 
to call for it. b 

III. 

561. The Loan does not oblige, but by the Delivery of the Thing. 
— The loan of things that are to be restored* in specie is one -of 
those kind£ of covenants, whereby one obliges himself to restore 
a thing ; and, consequently, where the obligation is not contracted 

but by the delivery of the thing borrowed.® 

■ ’ 1 

IV. 

c 

562. The Lender remains Proprietor of the Thing.— It is the 

nature of this contract, that the lender remains proprietor of. the 
thing which he lends, and consequently that the borrower is 
obliged to restore the same individual thing which he has bor- 
rowed, and not another of the same kind. For otherwise it would 
not be a loan of things to be restored in specie, but another kind 
of loan, as where one borrows provisions, or money, to consume 
them, and to restore as much of the same kind.* . 

V: . 

563. Movables and Immovables may be lent in this * Way . — We 
may lend in this way, not only movable things, but likewise im- 
movables, such as a house to dwell in. 0 

VI. 

564. Of Things which cure consumed by their Use.-r-r We can- 

* L . 1, $ 1, D. commod . ; — § 2, Inst . quib. mod l re tontr. obi. 
b L. 1, Jk. de prec .; — l. 2, § ult. eod. ; — tf. 1. 1, § 2. 

c § 2, Inst. quit, mod . re contr. obi . See the ninth article of the first section of Cave* 
saute. * ' ‘V ■ 

d L. 8, D. commod.; — 7.9, eod.; — L 2, D. de reb. cred. 

• L. 1, $ 1, D. commod.; — d. § 1, infine;—l. 17, 'D. dk ptxssc. 
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not lend in this way things which are consumed, orwhich cease 
to be by being deed, such as money and provisions ; for to.lpmi 
them in order to consumption would be a contract of another 
nature; that is, a loan where the "things lent are not to be restored 
in specie, but in kind. But we may Tend these kinds of things, 
so as to have them restored in specie, if we lend them for any 
other use than that of consumption : as if wc lend money to make 
a tender, or to deposit, on condition that the borrower take it up 
again, and restore the same in specie/ 

VII. 

* 

565. The Loan of that which is Another's. — We may lend that 
which is not our own. Thus, he who possesses a thing honestly • 
may lend what he possesses and what he believes to be his oyvn. 
And it is also a loan of this kind, when one lends that which he 
possesses knavishly, knowing it to belong to another.* 

VIII. 

) 566. The Lender is to regulate the Manner and Time of the 

Use. — It belongs to him that l^nds the thing to regulate in 
what manner, - and for what time, the borrower is to have the 
use of it. h 

a 

IX. 

567. The Loan is presumed to be for the Natural Use of the 
Thing. — If the .use to which the thing borrowed is to be em- 
ployed be not regulated by the contract, it is limited to the natu- 
ral and ordinary service that may be had from it. Thus, he who 
lends a horse is presumed to lend him for a 'journey, and not for 
the war. 1 


X. 

568. The Continuance of the Loan is proportioned to the Use for • 
which the Thing is lent. — If the time of the loan is not regulated 
by the contract, it is limited, to the continuance of the use for 
which the thing is lent. Thus, a horse being lent for a journey, 

f L. S, $ ult. D. commod.; — l. 4, eod. Seat the fourth article of the. first* ’faction of Let - 
ting and Hiring. 

. * L. 15, D. commod. ; — U 16, eod. ;—l. 64, D. dejudic. . 

h L. 17, i 3, D. commod. See the eleventh article of the second section 
# 1 L. 6,’t 8, D. commod.; —d. 1. 6;j 7. 
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whaborrow%him has the use of him during 
necessary for performing the said journey; 1 


[pAjn?I*BO©*a 
the timethat is 


XI. 


069. Restitution of the Thing at the Time Snd Place agreed on. 
■— >. If it has been agreed, that the thing lent shall be restored with 
in such a time, and at such a place, and the borrower fails to 
perform what he promised, he shall be liable for the damages 
which he has been tljc cause of, according to the circumstan- 
ces. 111 


XII. 

• 570. A Loan may he either fur the Conveniency of the Borrower 

or Lender , or both. — A thing may be lent, either for the bare 
interest of the borrower ; and this way of lending is the .most 
usual; as if I lend my horse to a friend, to make a journey for 
his own business : or it may be lent for the mere behoof Of' the 
lender; as if I lend my horse to one whom I employ to go into 
the country about my affairs : or the loan may be for the common 
advantage both of borrower and lender ; as if a partner lends his 
horse to his copartner, to go and look after the common concerns 
of the company." 

XIII. 

c 

571. The Precarious Loan ends by the Death of the Lender * — 
A precarious loan is at an end by the death of the lender, but it 
is not so with the ordinary loan of things ; for the precarious loan 
lasts no longer than the lender is willing it should, and his wjjUf 
ceahes by his death ; but in the ordinary loan, the lender agreed to 
leave the thing with the borrower all the time that should be. 
necessary for that use to which he lent it. 0 


XIV. 


572. Who may borrow and lend. — All persons who are capa- 
ble of contracting may* lend and borrow ; and besides the natural 
engagements to which this kind of loan obliges the parties', they 


* L. 17, $ 3, £>. commod ; — l. 2, C. eod. Sc$ the first article of the third sectb>(Uo : ; . 

A 5, D. comutod. . ..j* ..j*; 

" A 6> S 2. inf. D. commod. d. I 5, $ 10;— 1. 10, $ 1, eod.; — l. 10, eodL the. 
second and following- articles of the. second section. ,,Jy 

::°>A 4. />* loeati. See the third section of this title, art. 1 ; — L \1 y \, 



LOAN OF THINGS. 


Sn'P.V^SBCVII. J: 

may add what other covenants they please; and we mustapply 
to this contract the other-general roles of covenants.* . •; 


xv. 

673i The Engagements of the Loan pass to the Heirs, or Exec- 
utors.-*- The engagements which are 1 " formed by the loan pass to 
the heirs or executors of the lender, and of this borrower.* 


SECTION II. • 

* • 

OP THE ENGAGEMENTS OF. THE BORROWER. 

Art. I. 

574. Engagements of the Borrower. — The engagements which 
he is under who borrows a thing arc, to take care of it, a to use it 
according to the intention of the lender, b and to restore it® at the- 
time appointed, 4 and in good case.® Those several engagements 
shall be explained by the rules which follow. 

IL * 

575. What Care the Borrower is obliged to take. — He' who has 
borrowed a thing for his own use is obliged to take care of it, not 
only as he takes care of what is his own, if he is not careful 
enough of his own concerns, but with all the exactness that is 
usually observed by the most diligent persons ; and he is to answer 
for all the loss and damage that may happen for want of such a 

due care/ For seeing he has the free and gratuitous use of that 

•' 

P See the third article of the second section, the first article of the third section, and 
tile first article of the fourth section of Covenants. V l. 1 , 4 2, et l . 2, D. commod. 

*1 L. 3, § 3, D. commod. ; — l. 17, § 2, cod . See, touching the engagement of the heir Ct 
executor, the twelfth article of the third section of Deposit.' 

* L. 18, D. commod 

b £« 17, $ 3, D . commod 

* $ 2, Inst. qutb. mod. re contr. obi.; — l. 1,4 3, D. de obi. et act 

' f Z. 17, 4 8, D. commod. , 

* Ja 3, 4 li Z£ commod . ^ * 

f h* 18, D. commod. 7. 1 , 4 4 , D. de obi. et act. ; — $ 2 , Inst, quibus mod. re contr. M; 

— /. 5 , § 5 , D. commod. See the fourth article of the third section of Deposit . and the 
third article of the eighth section of Letting mnd Hiring. m 

There is this difference in the Homan law, between the ordinary loan of tilings to he 
restored in specie, and a precarious loan, as to the* care that is to be taken by the borrow 
.jer, t hat, jn the precarious loan, he who possesses precariously the thing belonging to 
fuiother is accountable only for what he does fraudulently, and for the faults which come 

25* 
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v^hicb is lent him, he ought to preserve it with all the ciicuraepeo'i 
tkm that is possible to be used by the most careful persons. t 

‘ i .: ; ■ ; ” m. 

576. What Care he is obliged to , who borrot&s the Thing for the? 
Master** Behoof. — If the thiftg has been lent only for the interest; 
of. the lender, he who has borrowed it on this account will not be 
bound to take the same care of it as if he had borrowed it for his,. 
Own proper use. But he shall be bound only for what may hap- 
pen through his knavery,® or through any gross fault, that is next 
dpor to fraud. 11 For it would not b e reasonable, that, to do service, 
to another, he should be obliged to such a strict care as to be an- 
swerable for the least negleet, or the smallest fault. 

iv. 7 

577. What Care he is obliged to , who borrows for the Bender**- 
Interest as well as his own. — If the thing has been lent for the 
common interest both of lender and borrower; as if one partner 
borrows the horse of his copartner, to go and look after any affair 
in which the company is concerned, he shall answer for What falls 
out, not only through his knavery, but through his neglect and 
his want of care. 1 For he borrows partly for his own interest, and 
he receives a favor in a matter that concerns him. 

V. 

578. If the Contract regulates the Care that is to be taken . — 
If it has been agreed what care the borrower shall be obliged to 
take of the thing lent, the Agreement shall serve as a rule. 1 

VI. 

579. Accidents. — If the borrower .has used the ' thing jvhich he 

near to fraud, and not for slender faults. L. 8, § 3, D. de precar. But the liberality of 
the lender, ought it to diminish the care of the borrower ? And whoever lends, whether 
it be for a certain time, or precariously, does he lend for any other end than to do a favor 
to the borrower f Or if we mujt needs distinguish their condition, as to the care of the 
thing lent, is it not because he to whom the thing is lent for a certain time ought to J>e 
more careful in preserving the tiling, than he to whom it is lent indefinitely, who knows - 
not how long the lender will be pleased to let him have the use of it t 

* L. 5, 4 10, l. 10, 4 I, D. commod. , * 

** L. 1, $ 1, i). m mens. Jah. mod. dix.; — l. 29, D, mand. . ' ■" ^ 

Y L. 18, versic. at si D. commod. ; — l. §, § 2,2). commod.;- uk. Inst. quib. mod. re amtr. 
tUSf. 

1 Xt. 23, D. de reg. jur. ; — l. 5,4 10, D. commod. 
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borrowed only during the time and for the purpose for which.it 

was lent hifn, and the thing perishes, or ife damaged, without his 
fault, by the bare effect of some accident, or because of the nature 
of the thing itself ; he is not answerable for it ; for no blame can 
be laid at his door. *And no covenant obliges naturally to answer 
for these sorts of events, which are a Bare effect of providence, and 
which affect those who are the owners of the things to which the 
loss happens. 01 

VIL 

580. The Regard which the Borrower ought to have to the Thing 
borrowed, more than to his own. — If the thing borrowed perishes 
by an accident, against which the borrower might have guarded, 
by employing his own thing, he shall be obliged to make it good : 
for he ought not to have used it, except for want of his own. 
And it would be the same thing, if in a fire he had let the thing 
he borrowed perish, that he might save his own.® 

, . VIII. 

581. The Borrower may take upon himself all Accidents . — If, in 
view of some danger that was to be feared, it was agreed that the 
borrower should be accountable for all accidents, he shall be bound 
to make good the damage that happens thereby. 0 For it was in 
his power not to tie himself up to this condition, and it is he him- 
self who has put the thing in danger. 

m L. 5, 4 4, D. commod . ; — 1. 1, C. eod . ; — 2.3, inf D. rfe reg.jur .; — l ult D. commod ./ 
— 1. 18, D. commod '. ; — v. m l. 20 , eod. ; — l. 2 , § 7, D. (fc adm. rer. ad civil, pert ; — L 19, D. 
commod. See the sixth article of the second section of Proxies, and the twelfth article of 
the fourth section of Partnership. 

We may take notice, upon this article, of the distinction which is made l>y the 'divine 
law, between file case where the thing borrowed perishes in the? absence pf the owner,and 
where it pcri&nes in his presence. In this last ease, the loss falls upon the owner ; and in 
the first, on the borrower. “If a man borrow aught of his neighbour, and it be hurt, or 
die, the owner thereof being not with it, he shall surely make it good. But if the owner: . 
thereof be with it, ho shall not make it good.” Exod. xxii. 14, 15. This distinction, is H 
grounded on this, that the master, being present, sees that, the borrower is not any ways., 
to blamafor the loss of the thing; and that if the borrower were to bo acquitted nf fche: 
1 qp$ yhfch happens in the owner’s absence, it would give occasion to borrowers to mis- 
use or neglect the things which they borrow, and even to pretend a loss which liad>not - 
happened? 

* 5, 4 4, Z). commod. # 

®;il, dde commodL; — l 7*4 15,D.de pact.; — l. 5,4 2, D. commod.;— v. I 21, 4 l,eod. 
See the seventh article of the third section of Deposit. * 
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' IX. 

$82. Of the Thing lent and estimated*— r- If the thing* let$‘$9 
estimated between the lender and borrower, in order to adjust; 
whattbe borrower shall restore; in case he do hot restore the; 
thing itself, he shall be accountable for this® value, although the 
tiling should perish by an accidents For he who lends in this 
manner does it that he may secure to himself, in all events r tbe 
recovery, either of the thing which he lends, or of the value, if the. 
thing perishes. 


583. If the Borrower puts the Thing to another JJse than that for 
which it was lent , he is accountable for Accidents. — If the thing 
lent perishes by an accident, because the borrower put it to another 
use than that for which it was lent him, he shall be. bound to make 
it good. 4 


• XL 

584. Penalty for misusing the Thing. — If the lender declares 

for what use he lends the .thing, and for what time, his intention 

shall serve as a rule. And if nothing of this is mentioned, the 

borrower cannot employ the thing, but in the natural and ordinary 

use for which it is proper, and during the time that is necessary 

for the occasion for which it was lent. And if he puts it. to any 

other use, contrary to the intention of the lender, or against his 

order, he commits a kind of theft : and he shall be bound to make 
* « • 

good the losses and damages that happen thereupon.' . 

4 

XII. ' 

585. If the Thing is damaged either by the Use it is put to } or 
by the Fault of the Borrower. — If the thing is damaged without 
any fault of the borrower, and by the bare effect of the use which 
be 'had a right to put it to, he is not bound to make good the 
damage; but if he is any way to blame for it, he ought >to make 
it good.* 


P L. 5, $ 3, D. commod.;— 1. 1, § 1, D. de astimat. act. 

4 L. 18, D. commod. 

* L. S, $ 7, 'D. commod, ; — d. 1. § 8; — § 9, Inst, de Mig. quae, ex dd. note. }—l. 40, fade 
fiat, ; — L 15, D. de precar. See the eighth and following article of the ftrat secCoh. ' 

> * L. 10, D. commod.'; — 1. 18, § 1, eod . ; — l. 3, $ 1, eod. 
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686 . The Thing borrowed is not kept by Way of Compensation for 
a Debt. •+— He who has borrowed a thing cannot keep it by ‘'fray 
of- compensation for what the lender may be indebted to him.* 

:••• XIV. • ' 'b 

•' 687. 'Expense laid out for the Use of the Thing, — If, to make 
dse of the thing borrowed, it is necessary to be at some expense; ! 
this falls to the share of the borrower." 


SECTION III. 

OF THE ENGAGEMENTS OF THE LENDER. 

Art. I. 

688. He who has lent a Thing cannot take it back till after the 
Use. — He who has lent a thing cannot take it back till it has 
served the use for which it was lent. For it was free for him not 
to have lent it ; but having lent it, is obliged, not only in com- 
mon civility, but likewise by the effect of the contract, to suffer, 
the thing to be employed to that use ; for otherwise the loan, which 
ought to be a kindness, would prove an occasion of cheating and 
doing mischief.* 


.II. 

• 

589. Hoio the Thing may be taken back , which is lent precari - . 
ously. — In the precarious loan, the lender may take back the thing 
before the use for which it was lent is served ; for he did not lemj 
it for a certain tyne; but, on tfre contrary, on condition that he 
ihigftt take it back when he pleased. b However, this is not to be- 
extehded to an indiscreet liberty of taking back the thing without' 
arty delay, and at an unseasonable time, which might occasidit 
dhfnage to him who whs using it; but such a time ought to ‘be- 
allowed for restoring the thing.as appears to be reasonable bythe 
circumstances. 0 

t &. €. da ommod. 

« See thefonrth article of the following section. 

.f L. 17, i 3, D. commod. ; — d. $ inji 
"t 1. 1,4 8 ,D.deprec. 
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III. 


[pabt im < t 0 


J590. Of the Defects of the Thing lent. — U the thingfent f KaS 
.a»y defect which may be of prejudice to the*borrpwer, and if this 
defect was known to the lender, he shall be accountable fof aity 
.damage that shall happen thereby to the borrower. As if to hold 
,wine,or oil, he has lent vessels which he knew to be spoiled ; if 
prop up a building, he has lent timber which he knew to be rotte& 
For we lend to do service, and not to do mischief. 4 " :T/ 


IV. 

• T 

591. Expenses laid out on the Thing borrowed. — The expedites 
which are necessary in order to make use of the thing borrowed* 
such as the feeding and shoeing a horse that is lent, are due bythfc 
borrower. But if there happen any other charges, such as for cor- 
ing a home of some hurt, which he riceived without any fault 6f 
the borrower, the lender shall be bound to pay such expenses as 
these, unless they are so very inconsiderable, that the benefit 
Which the borrower reaps from the use of the thing lent should 
oblige him to defray them. 0 


TITLE VI. 

OF THE LOAN OF MONET, AND OTHER THINGS TO BE RESTORED 
IN KINP; AND OF USURY. , ‘ : 

.*592. The Origin of the Loan of Things tohich may be restored 
in Kind. — We have seen, in the , foregoing titlq, the manner in. 
which men lend to others gratis those things whose nature Ih such 
that, after they have been used, they are capable of being restored, 
as we return a horse to the person of whom we borrowed him.'* 
593. But there is another sort of things, 1 whose nature is Sticih 
that, after we have made use of them, it is not possible to restate 
them. For we cannot use them without consuming them; or ptrt- 
. ting them out of our possession. Of this kind are money,' grain, 
liquors, and other things of the like nature. So that, to lend tbern, 

18, S 3. Z>. commod.; — 1. 17, $ S, in fine, eod . See the eighth fcrtide tf^third 
section of Letting and Hiring. 

9 L. 18, § 2, D. commod — l. 8, D. de pign. act. 
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another kind of covenant is necessary ; and this is the loan which 
WO shall discourse of underthistitle. ^ 

; 594. Tieo. Characters of Things which are lent. — To understand 
aright the nature of thfs loan, it is necessary to consider iii . this 
kind of things two* characters, which distinguish them tom all 
others; and which are* the foundation of some distinctions that 
arc necessary to be observed between this loan and the’ other c6n- 
tracts of which we have spoken. 

595; The first of these characters is, that we cannot use money, - 
corn, liquors, and other things of the like nature, but by ceasing to 
hum them. And this is a natural effect of the providence of God, 
wfro, designing man for labor, has made these kinds of things so 
necessary to him, and has made them of such a nature, that they 
canlot ^ had but by labor, and that we cease to hhve them as 
soon as we use them; to thp end that this want, which always re- 
. .turns, may Oblige man to a tabor which lasts as long as his life. 

. 596. The second character which distinguishes these things from 
nil others is, that whereas in other things it is very hard to find 
many of the same kind, which are perfectly like to one another, 
and which have the same value and the same qualities, we may 
easily in things of this kind find many that are exactly the same, 
both in value and in quality. Thus, all pistoles, all crowns, and all 
other pieces of money, have the same alloy, the same weight, the 
same stamp, the same value ; and every one of them serves in- 
stead of all others of the same kind ; and we may likewise make 
,up the same sum in other species of coin. Thus we have grain 
for grain, liquors for liquors, of the same quality, and of the same 
measure, or of the same weight. 

597. The Nature of this Kind of Loan , and the Characters which 
■distinguish it from the Loan of Things to be restored in Specie , and 
from olhPr Contracts. — These two characters of the things of this 
/kind a?e the foundations of the commerce which is made of th£m 
by this sort of loan. For since we cannot have the use of thexh, 
and restore .the same things, as we might have of a suit of hang- 
ings, a horse, or a book, we borrow them en condition to restore as 
much of the same kind; which is easy to be performed, since it 
.^depend* wholly on k counting, weighing, or measuring; and this is 
the covenant which we distinguish by the name of a loan of tfcdngs 
to be restored in kind. 

1 ' f 598.- Thus we see ’that in our language the word loan is com- 
mon <0 the loan of money, and to the loan of n-. horse ; and that 



TUB C!V» 




|^t^o|igli tJjey are two sorts of coveisan^i ^ 

f^fA%,aod which have also in the, La,tir^. pwgffik 

y$ r W &: give indifferently to the one and tly? pther, the t&fQQi ;,$&!$ 
of loan; because both sorts have this in common,thajt tjhe ? #£e 
lends t?> the other, on condition to have the esftne thing .re^toyf^ to 
him, if it be such ns that the use of it doe's not consume it* o^o 
Receive another thing exactly like to what was lent, and whh^.rn$y 
serve instead of it, if the thing lent was such that, it could not ^ 
used without being consumed or given away. But since* as has 
been remarked in the foregoing tide, wc must not confound these 
two kinds of covenants together, we have therefore thought p^j^er 
to. distinguish them by different names. y' ^ 

599. It appears from this use of the loan, which shall be tjhje 
subject-matter of this title, what the nature of it is, and., that it . is 
a contract in which the lender gives a#thing, on condition that th$ 
borrower shall* restore to him, not the same thing, in substance, but 
as. much of the same kind. So that it is cssenffal to this contract* 
that the thing lent should pass in such manner to the borrower, pa 
that he may become master of it, in order to have a right to, con- 
sume it. And it is from this use of this kind of loan, that we may 
discern what it has in common with sale, with exchange, with the 
loan of tilings to be restored in specie, and with letting and hiring ; 
and what it is that distinguishes it from these other kinds of cove: 
nants. 


,600. It is common to sale, and to the loan of things to be re- 
stored in kind, that the thing is alienated ; but in a sale it is alien? 
ated for a price ; and in a loan it is given on condition to repeiye 
exactly such another. : 

601. It is common to exchange, and to this kind of loan, tbet 
one thing is given for another ; but in exchange, it,is in the differ-; 
ence of the things that the contractors And their convemency, giv-, 
ing some different thing to one another reciprocally, and at t^e 
same time ; whereas, in a loan, one gives on condition, to hav$ 
something again, not immediately, but some time after, and . not. u 
different thing, but a thing exactly like to that whichwaslenfc [, 

602. It is coynmon to the loan ,of things to be restored in specie, 
and to the loan of things to be restored in kind, that, a thing, is 
lent gratis:* but in the loan of things to be restored in specie, the 


- It is the nature of a loan to be free and gratuitous ; and. this truth, whfeh isherOpre- 
supposed, shall be proved hereafter. , * 
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to uso the thirig, aiM .to restore ft afterlife Iot 
tf^iie* with it ; iand in the loan of things to be restored in kind; -thei 
Sijhirttiei’ll allowed to consume the thing, and to give €6 the lender 
aribther of the same^kind and value. . 

603. It Is common to the contract of letting and hiring, and to 
Kiafi, that a thing is given to be used. But in letting and hiring 
theiise of the thing is granted for a hire, and* on condition that 
the Same thing be restored ; whereas, in this kind of loan, the use 
hf the thing is granted without any other charge than that of re- 
Storing'as much of the same kind. 

”’‘604. It is common to these five sorts of covenants, that the par- 
ties covenanting do there treat of the things, only with a view' to 
the use which may be made of them ; but they treat about this 
use of the things in a very different manner. One way, which ii 
proper to the- loan of things#to be restored in specie, and to let- 
ting and hiring, is where the contractors treat only of the bare- 
use, and not of the property of the things ; for in these contracts 
them is no alienation of the thing. The other way, which is pecu- 
liar to sale, tto exchange, and to the loan of things to be restored 
in kind, is where the parties treat qnly of the bare property of the 
things, and where they are alienated without any regard td the 
use which shall be made of them, and in such a manner, that, al- 
though the thing should perish as soon, as? the contract is accom- 
plished, and before it were possible for him who receives the thing 
to 'make any use of it, yet the contract would remain entire. 
"Whereas the loan of things that are to be restored in specie and 
the' contract of letting and hiring do not subsist, if thp thing per- 
ishes before he who receives it has been able to use it ; and the- 
contract vanishes, if the thing perish. From whence it foiIowB r 
that he who has^taken a thing by sale, by exchange, or by a loan, 
which Obliges him to restore it in kind, is become proprietor of the*' 
thing ; and that when he uses it, it is his own thing that he uses* 
But iff the loan of things to be restored in specie, and in letting' 
and hiring, it is another man’s thing that is used by the borrower 
and by the hirer. . 

*606. Use of the Remarks which have been made . — We haye 
made here all these remarks on the different natures of the things 
Which are lent, either by a loan which obliges to make restitution 
in specie, .or ; by. a login which obliges to a restitution in kind; 
upon the characters that are common to loan, and to other kinds 
of covenants, and upon those which distinguish them ; in order to, 
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foundations of the rules of loan, which shall ^ explained 
iri’ this title. 

606. And these remarks will likewise sqrvp, together with-othesto 
that shall be made hereafter, to discover what are the causes which 
fender it unlawful to take interest for mone^ ‘lent ; and whythis 
interest, which is otherwise called usury, and which was suffered 
by the Homan law, is so little countenanced with us, that Outlaws 
punish usury as a very great crime. We give the pame usurp to 
dvery thing that the creditor, who has lent either money cwr pro* 
visions, or other things .which are consumed by use, may , receive 
over and above the value of the money or other thing which- he 
lent. ' ;»-if 


607. Of Usurp, and the Causes which render it naturally unlaw- 
ful . • Although this matter of usury, being otherwise regulated .by 
Our laws than by the Roman law, be without the bounds of the 
design of this work; yet seeing it is an essential part of this kind * 
of -loan we are now treating of, and that the knowledge of it is,pf 
most frequent and necessary use, and that it hath its principles in 
the law of nature, we thought it not proper to. omit it in this, title 
of -loan. But to keep to the met hod which we proposed, not to 
insert in the detail of the rules any others than such as are . both 
agreeable to the Roman law, and to our usage, wo shall blend 
what relates to usury with the particular rules of loan; and r we 
shall mention here, at the head of this title, all that we shall think 
fit to say on this subject. - 

' ■> 608. To establish- the principles upon which we are to judge 
Whether the interest of money lent be lawful or not, we .nq^d 
only have recourse to the authority of the divine law, which; has 
condemned it, and forbid it in such strong and express terms, > ? For 
whoever has common sense cannot but agree, that tha,t is ,t9, be 
accounted unjust and unlawful which God condemns and prohib- 
its. 1 * But although it be his will alone which is the rule of ju?t&$b 
or rather which is justice itself, and which renders just and h<jdy 
whatever he commands; 0 yet he suffers, and even reqniies,/tha4 
man should consider and examine, what that justice ip* ,anddb?£ 
he 'should open his eye$ to the light of it in order to hnow jit.4 ■?. Ijf 
therefore we would discover what is the cfiaxacter of thet>iniq|iily 
which fepdera usury so criminal. before God, and which to 

make it so to us both in our hearts and xnibds we hoyn uOn|y f tp 
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considerwhat the nature of this contract of loan iti, inr order.fo 
judge whether it be just to take interest for it or not. . Andjwe 
shall easily perceive by .the natural principles of the use Which 
God has given to this contract in the society of men, that usury *$’ 
acriipewhich violates these principles, and undermines the very 
foundations of the order of society. 

• 609.The two ways of lending, whether it be that of the loan 
of things to be restored in specie, which has been treated of under 
the foregoing title, or the loan of things to be restored in kind, 
Which is the subject of this title, derive their origin, as all the 
Other covenants, from the order of society; and they are natural 
and essential to it. For it is essential to this order, where men 
are linked together by mutual love, and where every one has for a 
rule of the love which he owes to his neighbour that which he has 
for himself, that there shovild be ways whereby men may assist 
otte another gratuitously, both with things and with their persons* 
And as there are covenants * established for such commerces be* 
tWeen them as are not gratuitous, so there ought also to be for 
Such as are. Thus, seeing men may traffic with one another about 
the property and use of things, there are therefore covenants 
Established for the said traffic ; such as sale, exchange, and letting 
aiid hiring ; which makes it to be of the nature of these Cove- 
nants not to be free and gratuitous. Thus* seeing men may com* 
ihunicate to one another freely, and without, any reward, both the 
property and use of things, there arc therefore covenants by which 
they may acquire things in this manner, the nature of which is, for 
this reason, that they should be gratuitous, guch as donation, and 
the loan of things to be restored in specie.® 

■ 610. It is therefore certain, that there are two ways by which 
. people may communicate to one another the use of things. One 
hi ; gratuitous, and the other for a recompense, in such things where 
'this commerce may be lawful. Thus, the owner of a horse may 
Either' let him out for a hire, or the price of the service which 
tfaE’said- horse may render ; or he may lend the use of him grata*- 
tAy, and without any reward. And thesd two sorts of covenants 
^aVE thehr nature and characters different, which ought hot to be 
jCbtifotthded together. ’ » ; • 

' ■ 6ll. lt remains, therefore, in .order to know whether wfl may 
take : ‘intterest for the loan of money, or not, that we: examine 
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'Whether, as tberearetwo ways of giving the use' of ja horse, qf a 
house, a suit of> hangings, and other things of the like nature; <Qnp 
by the loan of’ things to be restored in Specie, and withoutany 
recompense^ and the other by letting it to hire for: a. certain price, 
afid both the one and the other honest and lawful, there- banker 
Wise .two ways of giving money, corn, liquors, and the other things 
ofthe like kind ; one by a free gratuitous loan, and the other, hy 
letting -them out for hire, or a gainful loan. . So that, as it is-indif- 
fejrkntly just and natural that he who gives his horse should .have 
kb choice of Saying that he either lends it, or tbat*he 'lets it out, 
it may be likewise equally natural and just for him who gives hit: 
, mbiiey, his corn, his oil, his wine, to have it in his choice to say- 
that he lends it out upon interest, or without interest. 

612. This is, without doubt, the point in question, which depends 
On the knowledge of the causes which justify the will of him, 
who, instead of lending his horse, will only let him out for a cer- 
tain profit; and on the inquiry whetlier there be also causes which 
justify the will of him who will not lend his money, or his pro- 
visions, but on condition that he shall have ' interest for them. 
And in order to judge of this parallel, we must consider what it is 
that passes in the contract of letting and hiring, and likewise see 
What passes in the loan of money, or provisions. 

■ 613. In the hiring of«a horse, a house, and other, things, he who 
lets it out may justly stipulate the priefi of the service and use 
which he who hires the thing may reap from it, whilst lie who is 
the owner of it ceases to enjoy it, and to make use of it; and lie 
likewise has for a title to justify him in so doing, that sort of 
diminution, which, although it be insensible, does nevertheless 
happen to the thing that is hired. f- 

‘"'>614. In the lease of a farm, the lessor justly stipulates the. price 
of the fruits, and other revenues, which may arise front the lands 
that are farmed out. 

615. In undertakings of work to be done, and in the hice^O? 
laborers, it is but just that those who give their tiqie and t^eir 
pains should secure t6 themselves; a salary for the labor, out-jof 


Which meii are to get their livelihood. 

616. We see, then, in all these sorts of commerce* 
which renders lawful the profit or the revenue that 
•by them is; that he who lets out to another either hia bbq^, prjbis 
industry, or a horse, a house, a farm, or other thing,- 
price for the tight which he gives another 
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the prodtusC ofhis labor,or the) service of his horse, to dwell it* 
his 'hotisC,' to refclp' the fruits of his lands, or to have the bonefit-o# 
the ’bther Uses that m^y pe made of the thing that -is let out to* 
hilre.' But although this agreement seems to be a just title- for 
taking ft salary, a hire, or other- revenue* yet it would not be sufe 
fiicieht to justify the profit that is made by letting to hire* if oh 
were not attended with the other characters that are essentia) to 
this contract, and which are such, that, if they were wanting, the 
covenant, for the profit to be made thereby, would be unjust. : So 
that, although it were true that one might make such a stipula** 
tion for the interest of money, or provisions, in consideration; of 
.the advantage which the borrower might make of them, which 
cannot be, as shall be shown hereafter ; yet the want of these 
other characters whieh are necessary to justify the profit that » is 
made by letting and hiring would render the interest of money 
unlawful. And in order to judge of it, we are only to consider 
What those characters are which are to be found in letting and 
hiring, and not in a loan, and without which even the profit ‘that 
is made by letting to hire would be unlawful. 

" ’ 617. Ip letting and hiring, it is necessary that he who hires the 
tiling should be at liberty to make use of it, and enjoy it, accords 
ing to the quality of the agreement ; and if he were hindered from 
doing so by an accident, he would be discharged from the rent or 
hire. But in a loan, the borrower remains bound, whether; he 
uses the thing that he has borrowed, or is hindered by sorae acci* 
dent from using Jit. 

* 618. In letting and hiring, the person who hires the thing ,1s 
obliged only to restore the same thing which he has hired ; and if 
it perishes in his hands by any accident, he is not answerable for 
it,’'dttd is not obliged to rcstore # any thing. But in a loan of this 
klhd; the borrower is obliged to restore the same sum, or the some 
quantity, which he had borrowed, although he should at tliesame 
titnCldse it by an accident. . • } r 

*Mflil9l -'In letting and hiring, the diminution, be it sensible or.ifV* 
sfenkible,' Which happens to the thing that fs let, by the. use which 
is "made of it by the person who has hired it, falls upon the owner, 
'irfeo Kftd left it out. ; ■ But in a loan of this kind, the lender suffers 
li^lfi&nlhuttlbh, nor bears any loss. - 1 

^<B30.r In lotting and piring, the lessee uses that which belongs to 
tithes’ for he who lets a thing remains master of it; and if, he 
Would have no right to take a rent, or hire, for*the 
* 26* 
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v» -ft. Butinthis kind of loan, the borrower becomes master 
(# l the thing "that 1 is lent him ; and if he were not^ Jie could not 
u&e it So thfct wheh he makes use Of it, it is his own thing that 1 
he uses } and the lender has no longer any 4 right to it. 

■ ! 621. We see, by this parallel of the characters which distinguish 
the contract of letting and hiring from that of loan, what are in 
the contract of letting and hiring the natural causes which justify 
the -profit which he makes who lets out his labor, his lands, or any 
other thing ; and that, to render the rent or hire thereof lawful, it 
is ; necessary that he who lets out a thing .should retain the prop- 
erty, of it, and that he remaining master of the thing should bear 
the loss or diminution of it, if it perishes, or is diminished. And 
he must, moreover, warrant the enjoyment and use of the thing to 
him who hires it, and if this enjoyment should be interrupted, and 
cease, even although it were by an accident, he could not demand 
the rent or hire. Which makes the condition of the lessee such, 
that he is sure of enjoying the thing of another person, without 
being in danger of paying any thing for it if he does not enjoy it, 
and without the hazard of losing the thing if it perishes. 

- 622. These are the natural foundations which render these sorts 
of commerce lawful, where one puts a thing into the hands of 
another person, for some gain or profit that accrues to both. 3jpLnd 
we see, on the contrary, t hat he who lends money, or provisions, 
upon interest, does not ascertain any profit to the borrower, and 
yet, nevertheless, secures to himself a certain gain ; that he does 
not so much as warrant the use of the thing which he gives ; and 
that, on the contrary, although the thing which he lends should 
happen to * perish, the borrower shall, nevertheless, be bound to 
restore to him as much, and likewise the interest. So that he 
takes a sure profit, where the borrower can have only loss ; that 
he takes profit of a thing that is not his own ; and even* of -a thing 
Which in its own nature yields no profit ; but which can only Bis 
pUt ; to use by the industry of the borrower, and with thAh&Mfil 
both of the whole profit and capital, without the lender’s contrib- 
uting any share, either 'of the said industry, or of the loss. 

628. We shall not enlarge any further on the conseqUen&i 
which follow from all these principles: and what has been ! SUid 
insufficient to convince us, that usury is not only unjust, r becau2fe 
of its being prohibited by the law of God, and becaUiebf dfii 
being contrary to charity, but that it is, moreover, 

Metful, as being a violation of the most just arid too^ 
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principles of the. nature of coyp*ia,pts r ahd which ate the foundar 
tioo of the justice of the profits tliat are made by all ,tU«S,e .sorts . 
of commerce. So that it is pot . strange, that usury should bo 
looked op as so odious and so criminal, a practice, and that ft 
should be so. rigorcAisly condemned, both by divine and. human, 
laws, and so severely repressed, both by our; religion and civil: 
policy. . .... 

, 634. It would not be necessary, after these proofs of the iniquity 
of usury, to answer the objections that are brought by usurers, 
seeing it cannot be doubted that an unlawful commerce cannot, be. 
tolerated on any pretext whatsoever. And, besides, the law allows 
of pone, and condemns all usury without distinction, and without 
having any regard to all the motives that are made use of to jusr 
tify it, and to excuse it. But because the pretexts for usury, how- 
ever unjust they may be, have this effect, that those who make 
use of them pretend that the general rule prohibiting UBury 
admits of the exceptions which they would make to it, it is neces- 
sary to show, by the answers to these objections, and to these, 
pretexts, that this rule admits of*no exception whatsoever. 

625. First Pretext of Usurers, that they do a Kindness. — All the 
pretexts of usurers centre in this, t.5 say that they do a kindness; 
that they deprive themselves of the gain which they might make 
of their money, or other things which thpy may lend; and even 
that the loan occasions them loss. And, in fine, that the borrower 
makes profit by it, or reaps some other advantage from it. 

. . 626. Ansiccr. — It is true, that to lend is to do a kindness, and 
this is the natural and essential character of the contract of loan. 
But it is for this yery reason that we can lend only gratuitously* 
in; the same manner as we can only make a gift, or bestow alms*. 
Without any recompense; And it. would be very strange, that, by 
means of*a contract, the essential use of which is to do a kind-;; 
pass, we should make merchandise of that very kindness. A% 
therefore, it would be against all order for him who makes a frese 
gift, or bestows alms, to sell that favor which he does by givings 
and it would not. be any longer cither, a gift, or any almsj 
iti$ likewise contrary to order, that he who lends should sell Jus 
Jcipdness, For* in a word, it is so essential to all manner of kpwdf 
ppg^ that it should be gratuitousj that even in the covenftpjLs where 
€>$<*, may lawfully receive a profit for doing a kindness, cannot 
tty? kindness itself Which is turned into corppierce. But every 
pi^t-has some other cause. Thus, he who lets his house to, one 
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who cannot find another does him a kindness ; ijuthe shaU jiot 
for this reason be at liberty to take from this tenant , 1 whom ho is, 
willing to oblige, a greater rent than he would take from One, 
whom he did no ways intend to oblige by lettiog it; otherwise it , 
might be said, that wc may sell dearer to* a .friend than -to a 
stranger, seeing we should sell to him with the circumstance of 
baying a mind to oblige him, which we should not have in our 
thoughts if we sold to a stranger. 

627. We cannot, therefore, make use of the pretext of doing-a 
pleasure to excuse usury, but as a blind, and ’with intention to 
overthrow the order of the first laws, which enjoin us to do good* 
only because they require us to love ; and which do not suffer us 
to sell that love which they command every one to have in his. 
heart towards his neighbour. 

628. This truth, that a kindness cannot be bought and sold* 
is so natural, that by the Human law, which allowed of usury, aS 
shall be shown hereafter, a debtor could not even compensate with 
the interest which he owed a good office done to his creditor. 
And we have a remarkable instance of it iu one of the laws of the 
Pandects/ where it is said, that, if one who is indebted in a sum 
of money, which of its own nature produces no interest, under* 
takes the management of the a (liars of his creditor, in his absence, 
and without his knowledge, he is obliged to pay the interest of 
that sum, after the term of payment is expired, without any de* 
mand. And the good olficc which he renders is so far from .being 
reckoned a compensation for that interest, that it is laid down* aft 
a rule in that law, that every good office which th'c debtor renders 
to his creditor, in taking care of his affairs, obliges him to demand 
that interest of himself, and to pay it, without retaining itas;a 
compensation for the kindness he does him ; -because, as is mc*te 
tioned in the same law', in relation to another kirid of duty, those 
who do any office, or service, which in its nature ought jo bB 
free and gratuitous, ought to do it entirely, and without interest, 
and can take nothing for it. 8 And we see likewise in the Roman 
authors, who were no more enlightened with the spirit ofthft 
divine law, than those authors were from which the laws. ofthft 
Pandects have been taken, that they were, of opinion that ifewas 
essential tb the nature of an act of kindness not to put.it ont fjg 
usury. 11 ** 
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629. Second hand Third Pretext , Loss, or Want of Gaim-— 
Answer. — All the consequence, then, which the creditor : who 
lends his money with this view can draw from this good intention 
of his to do d kindness is, that he ought to lend it gratis; and if 
the loan is not agreeable to him with this condition, which is in-, 
separable from it, he has nothing to do but to keep his. money, or 
put it~ to some other use. And he will not have reason to com- 
plain, either that the loan deprives him of a gain, or that it oc- 
casions him any loss. And this may serve as an answer to the 
objection made by those >vho say that by lending they cease ; 
to gain, or that they even lose, seeing they fire at liberty not to 
lend ; seeing the contract of loan was not invented for the benefit 
of those who lend, but for the convenience of those who borrow ; 
and, in fine, that people may lay out their money in purchasing 
annuities, or employ it some other way besides that of lending it 
on interest ; which can never become innocent under any pretext 
whatsoever, seeing there is none but what God has foreseen, and 
which »h is express prohibition of usury shows to be unwarrantable. 
Thus, we see that both the church and the state have prohibited 
Usury by so many laws, not as a bare injustice, but as a great 
crime. For the councils and the*canons do so severely repress 
usury, that they condemn, even as heretics, those who stand up in 
defence of it; 1 because that in effect it ig an error against the 
spirit and first principles of* the law of God. And the ordinances 
punish it so severely, that the penalty of usury in France is, 
fur the first offence, an ignominious line (which is called V amende 
honorable) and banishment, and for the second offence, death. 1 
Arid by that law the usurer is to be hanged, although he should 
allege in his defence that by lending his money he ceased 4o 
gain, or that even he sustained some loss or damage thereby. 

630 . Fttbrlh Pretext , the Profit of the Borrower. — Answer. — - 
The' pretext of the profit which the borrower may make of .the 
money which he borrows, is of no greater consideration in the 
eye of the law, than the other pretexts before mentioned ; and , it 
likewise is nothing else but an illusion ; seeing this profit, if any 
#teef to be made by the borrower, could not be a sufficient title to 
justify the lender’s taking interest. For it is the rule touching 
future profits, that, to be entitled to a share of them, oitfe qughtto 

V: * • . 
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run ft hazard of the losses which may happen* insteq^dofthe profits 
which were hoped for. And the condition of being entitled to ft 
share of a future gain implies that of not profiting, unless there 
be gain made, and even of losing, in case any loss does happen.** 
One caifnot, therefore, without breach of humlnity, nor even with- 
out a crime, discharge ‘himself from the loss, and ascertain to him- 
self a gain. -To which, we must add what has been said touching 
the causes which justify the taking of profit. 

631. Iniquity of Usury. — There remains, then, no other title for 
the justification of usury, besides the covetousness of the lender, 
and the necessity of the borrower. And it is likewise the combi* 
nation of these two different kinds of evils which has been the 
occasion and the source of the commerce of usurers. So that 
whereas the divine providence forms the conjuncture which brings 
the person who is in want near to him who is able to relieve him* 
that the sight of the necessity of the one may dispose the other to 
exercise his charity or humanity,'* the usurer makes of this con* 
juncture a snare ; according to the Scripture phrase, he lies iif wait, 
to make a prey of those who fall into it.° 

632. Bad Consequences of Usury. — We shall not dwell upon 
the other characters of the iniquity that is to be found in usury, 
such as idleness , p which it leads the usurer into, by reason of the 
facility of making profit without, .industry, without hazard, and 
without trouble; the liberty which tlie lender has to take his 
interest immediately, and to demand his principal whenever he 
pleases; and the slavery’ into which usury brings the debtor^, 
under the burden of paying always to no purpose, and of seeing 
himself exposed every moment to repay the whole at an unsea- 
sonable time, which may prove his ruin. Neither shall we enlarge 
any further on the' detail of the inconveniences of usury, in trade, 
and the troubles and other evils which it occasicihs to the public. • 
They are sufficiently known by experience; and it is easy to 
imagine, that a crime which extinguishes the spirit of the first 
laws, and which by that means destroys the very foundationS jOf 
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society, raises |poubles and disorders in it; and troubles of such 
dangerous consequence,' that we know that at Rome usury was 
the occasion of many a seditions;' and it is upon this account 
that our laws have extended the punishment of usurers even to* 
death. * 

633. Prohibitions of Usury in the Law and the Prophets 
Usury forbidden at Rome . — These several evils which are occa- 
sioned by usury, and the characters of inquity which are dis- 
covered in it by the principles of the law of nature, „ are just 
causes of the prohibition of it by the law of God. s And we 
cannot doubt of usury’s being a great crime, When the prophets 
call it an abomination, and place it in the same rank with idola- 
try, adultery, and other great crimes.* Which plainly shows, that 
usury is contrary to the spirit t>f the law of nature. For if there 
were no greater difference between lending one’s money without 
interest, or upon interest, than there is between lending a horse 
• and letting him to 'hire, it would be impious and absurd to 
imagine that the’ law of God, which does not forbid the taking 
hire for a thing that is let out, should have, forbidden the taking 
interest for money lent, and should have placed it in the number 
of' the most enormous crimes. So that it must necessarily be, 
that the law of nature, which is not transgressed by letting and 
hiring, is, so by usury : and it is so in reality- in all the several ways 
that have been mentioned, and which render usury so contrary to 
humanity, and give it a character of iniquity so naturally sensible, 
that it has made it odious even to those ‘nations which were 
ignorant of the first laws : u for it was prohibited at Rome in the 
first ages oLthe commonwealth, and long before the gospel was 
known there ; and it was even more rigorously prohibited than 
theft. Since, whereas the punishment of theft was only the double 
of the thiTfg stolen, that of usury was the quadruple.* Thus usury 
was looked upon among the Romans as a very pernicious crime ; 
arid thus we likewise see that an eminent Roman, being one. day 
diked what he thought of usury, made no other answer to the 
person who asleed him the question, than by asking hjm again 


* Sane vetus yrbi fanebre malum ; et seditionum, discord iammque erfe^errima causa. 

3foc& y 6 Annal. Anno Urbis 78$. * 

* xifv. SS, 36, 37 ; — Deut. xxiii. ID, 20; — 2 Esdr. v. 7. 

^ C \\ — Ezek. xviiL 8,9, 11, 12, 13; *. 17 ; xxii. 12. 

;Cfc. lib- 1, <fe Offie. 

Cato dt Be Bast. ; — : Tacitus 6 Antiallum , Anno Urbis 786 . 
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what hfe thought of murder.* And the author who has taken 
notice ofthis answer has said, in another place, that usury kills. 4 
We know, likewise, that another author. o£ greater antiquity, in 
raillery, makes one who wanted money to say, that* if he could 
not get any to borrow, he would take some upon interest; to 
show that it is contrary to the nature of loan to take interest 
for it.* 


634; Objection from, the Liberty granted to the lews to lend upon 
Usury to other Nations. — It may be objected by some, as to the 
prohibitions of usury by the law of God, that they were made 
only for the Jews among themselves, but that they were at liberty 
to lend upon usury to strangers ; b and that usury not expressly 
prohibited by the gospel; in order to infer from thence, that it is 
not unlawful by the law of nature : and it may be likewise imag? 
ined, with respect to that ancient law among the Romans, that it 
was afterwards abolished, and that usury was afterwards per- 
mitted at Rome, as appears both from the digest and the code. 
And it will not be amiss to give an answer fo these last diffi- 
culties, for the satisfaction of those who may not so readily per- 
ceive the answers to them, all hough they be easy to be under- 
stood. 

636. Answer. — It is true, that the law of God, which forbade 
usury to the Jews, allowed them to lend upon usury to .strangers. 
But we must not divide the law against itself; and this liberty 
cannot change the idea which God gives us of usury, both in the 
law itself, and likewise by the prophets. For seeing they tell us 
that usury is an abomination, it is necessary that this truth should 
remain inviolable ; and that this liberty granted to thgt Jews should 
not be contrary to it. And in fact it is not contrary to it, as will 
appear from the remark we shall, make on two truths which we 
learn from the same law, and from the gospel, and which plainly 
show that this liberty which was given to the Jews to lend upp^ 
usury to strangers is no ways inconsistent with the divine 
bition of usury; and that this prohibition is stil[ in greater fq($B 
under the new law. .. , 

636. The first of these truths is, that the law was giveiji ; t6 s a. 
people chosen from among all other nations; 0 and who, at, the 
time that»this law was given them, did live in the midst^ of other 

J Cic. lib. 2, de Off. in fine. * Cic. pro Codix 

* Phut, in Aainaria. b Deut. xxiij. 19, SO. 

« Deut. vii. 6. ' - . 
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nations, whom they were commanded to look upon as enemies, 
whom they were to destroy without .mercy, 4 for fear lest -those 
who composed the el§ct. people should cease to look upon those 
strangers as enemies to God and them, and should enter into sueh 
ties and engagements with them, as to be drawn over to their 
idolatry and their other crimes.* 

637. The bare reflection on this first truth is sufficient to war- 

rant our drawing this inference from it, that the liberty under the 
old law of lending upon usury to strangers, joined with -the pro- 
hibition of usury among the Jews themselves, proves nothing else 
but a divine dispensation to take usury from those nations whom 
they were to consider as enemies, and to exterminate from off the 
earth ; and that this liberty was of the same nature and character 
with the command that was given to the same people, when they 
went out of Egypt, to borrow and carry away with them the 
most precious movables of the Egyptians/ And as this com- 
mandment does not prove that it is lawful to steal, and does not 
hinder theft from being a crime contrary to the law of nature, so- 
the liberty of taking usury in the like circumstances does not 
prove that usury is not such a$ God describes it, both ip 
his written law, and by the law which he has engraven on 
the mind of man, and which the heathens themselves were not 
ignorant of. • 

638. The other truth which is to be observed is, that the divine 
laW was given to a stiff-necked and ignorant people,® and who, 
because of their stubbornness, were indulged by the same law in 
some things which were prohibited enough by the law of nfcture. 
Thus, for eMpmplc, that written law tolerated divorce, and per- 
mitted it, h although contrary to the law of nature, and to that 
strict union whiqji God himselt has formed between the husband 
and Wife ; and of which it is said, that it is not lawful for man to- 
put them asunder.* And as the permission of divorce under the 
cirifcieiit law would be a very false principle to justify it now*®- 
days, so likewise that which was given to the Jews to lendupoti 
usury to strangers cannot be looked upon* by ns as a rule since 
the 'publication of the gospel. For in the same manner as no- 
body doubts now that divorce is unlawful, and that it js a troth, 

*V 

* Dad. vii. 2. 

Exod. xxiii- 24, 33; — Dai. vii. 4; — I Kings xi. 2; — Exod: XJJxlv. 13; 
f Exod. xi. 2, and xii. 35. 6 Exod. xxxii. 9 ; — Dent. ix. 6. . 

k Deuf, xxiv. 1. • 1 Matt. xix. 5, 8 ; — Gen. ii. 29. 

vbt>. I. 


27 



314 THE CIVIL LAW. [PAHT I.B00KI. 

and a role both of the law of nature and the revealed law of God, 
that marriage is indissoluble ; so likewise we .can no more doubt 
but 'that usury is a crime against the law of nature* and against 
the law of God; and that the toleration of usury with regard to 
strangers is abolished by the gospel, as well' gs the permission of 
divorce; seeing it is certain under the new law, by which truth is 
unveiled, and divested of the types and figures of the old law', 1 
that there are now no people rejected, ‘or distinguished in the 
sight of God ; m that the Samaritan is become neighbour to the 
Jew;" and that now there is no distinction of Jew and Greek, nor 
of other stranger, seeing they are all of them called to the new 
law, and are united to it under the obedience of their common 
Lord. 0 So that the liberty to lend upon usury to strangers cannot 
subsist for those to whom nobody is any more a stranger, and 
who are commanded to look upon all men, of what nation soever, 
without distinction, as their brethren. And we may likewise add 
to these truths, that even before' the gospel the prophets who pre- 
pared the minds of the people to receive the new law condemned 
usury, without distinguishing between brothers and strangers, as 
appears from the passages that, have been quoted. 

639. Another Objection that the Gospel has nut forbidden Usury. 
— Answer. — As to the gospel, it is said that usury is not there 
prohibited, because in one place where our Saviour Jesus Christ . 
hath spoken of loan, he has not there in express termg||brbidden 
the taking of interest; but has only said, that we must' lend. with- 
out hopes even of receiving baek what we have lent.* The con- 
seqitence would, be much better and more natural to conclude 
from the said passage, that, Jesus Clirist having commanded his 
disciples to lend, even with the danger of losing, on such occa- 
sions where charity does require it, in the same manner us he has 
commanded them to give alms, it is natural to infer ftorh thence, 
.that it . is much more his will and pleasure that they should not 
take any more than what they have lent. And if it were true that 
he had permitted usury, what he has said himself would not t be 
true, that he was cortfc to give the, law its perfection, and its fippl 
accomplishment, and not to abolish it ; « seeing he would have 
abolished the prohibition of usury, and permitted what the few 

* v ‘ • • « <:.• r 

1 1 Cor. x. llJ m Acts x. 35 ; — Rom. iii. 29, and xy< IQ* ■ 

“JLuJfccx. 36. * - 

' ° Rom. x. 1*2 \ — Gal. iii. 28 } — 2550m. iii. 29, and xt. 10; — Acts x. 28, 8ft. 
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had prohibited as a very great crime, and one of those that 'are 
most contrary to eharity. • 

640. If it be therefore, true, that we dare not so much as have 

a thought that Jesus Christ has said any thing, contrary to truth, 
we must acknowledge that thi& saying alone, that he is come to 
perfect the law, implies the prohibition of usury as. much as that 
prohibition is contained in all those most holy and refined pre* 
cepts which he has given us, in order to dissuade us from setting 
our affections on earthly things. And we cannot be of opinion 
that he has permitted the great liberty of usury, without being 
guilty of an impiety which comes very near to blasphemy. For it 
is nothing less than blasphfcmy against, the divine sanctity of Jesus 
Christ to say, that he who is come to give the law its perfection 
has been more indulgent in the matter of usury than was even 
that law which he came to perfect; and that that divine lawgiver; 
of whom it had been foretold, that he would deliver his people 
both from usury and all other iniquity/ and that he was to wean" 
men from setting their affections on the things of this world, 
should countenance covetousness to that excess, as to suffer a 
commerce which the old law and the prophets had condemned as 
a most heinous crime, and which is so directly opposite to the 
^principles of his gospel. • 

641. Another Objection. — Liberty of Usury under the Roman 

Law. — Answer. — As to the liberty of taking usury granted by 
the Roman law, that is an authority which can no ways counter* 
balance that of Jhe law of God, nor that pf the councils, and the 
ordinances of our kings, which .condemn usury and punish if? 
Blit we may say, moreover, tlud, this liberty of usury mentioned in 
the books of the Roman laW is no other than a relaxation of 
the prohibitions that had been # made of it, as has been already 
observed.*' So that what we see concerning usury in ‘those books 
is' no more than a condescension to an evil, which had got the 
better Of all the remedies used to prevent it, and an abuse which/ 
phased for a just title, and which went even to that excess, that we 
'see in one of the laws of the (ligest," that it was a lawful cove* 
naitt to stipulate, not only interest from the time of the loan. /to 
ihh time of payment, but even to stipulate over and above;# 
larger interest, if the debtor should fail to pay at the\time ap- 
pointed. * 


Pud. IxxiL 14. 
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> J&2.JBut we may say, further, that this liberty .ef .usury under 
the Roman law was unjust, even according to the principles , of 
those very lawyers who did justify it. J?or we see in adawthat 
is taken from one of the most eminent among them, that the g^Eun 
made by usury is not natural. Usuranon naluva pervenit , sed jure 
perdpitur . L. 62, D. de rei vine 7 . Usura pecunicc , guam percipirms , 
infructu non est: quia non ex ipso corpore , sed ex alia, causa est, id 
esl, nova obligatione. L. 121, D. de verb, signif. And what is added 
in the law 62, D. de rei vind. } that usury which is not a natural 
profit is exacted by virtue of a right, does not signify that it 
was due by any law ; but that right was a stipulation which they 
thought sufficient to justify their taking of usury, although, they 
themselves were of opinion that a bare paction was not sufficient 
for that purpose. 4 Which plainly shows, that they knew of no 
other title to warrant their taking of usury, besides the formality 
of, a stipulation. As if usury, which they knew to be naturally 
unlawful, and such as could not even be demanded by virtue of 
any paction, were become lawful by the bare pronunciation of the 
words which made the stipulation. 

643. Usury unlawful without Exception. — All these proofs, which 
show that usury is not only unlawful, but that it is a crime, do 
likewise sufficiently evince, that there is no case wherein it is law- 
ful; and that every covenant, or commerce, whereby interest is 
taken for a loan, whatever pretext is made use of to color it, is 
a criminal usury, most piously condemned by the law .of God, 
and that of the church, and most justly punished by the ordi- 
nances. 

r 644. These prohibitions' of usur^ in general, that is to say, of 
taking any interest at all for a loan, feach even to all sorts of usu- 
rious contracts, such as mortgages or pawns, where the creditor is 
to receive out of the revenue of the thing mortgaged or pawned 
more than the laws allow him to take for the money lent, and 
other contracts, where they color usury under the appearance of a 
lawful contract. We shall not explain under this title the rules of 
these sorts of contracts, and the characters which may distinguish 
usurious contracts from those which are not;v because , our rttlqs 
touching this matter are different from those of the Roman h£w, 

by which it was lawful- to lend upon usury, and even to take,4|l- 
• * 

. ' A « 

1 Ln 5^ Cbd. de usur. ; — /. 24, D. de prascr . verb. 

“So© the first section of the title of Interest. 
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sfead of inteteht, lands te be enjoj^^d till' the payment bf %e : d6bt, 
although the fevieiiile of the said lands might be of m hdi girhateif 
Value than the Interest of the money lent,* 

645. Interest lawful after the Term , and a Judicial Demand of it; 
— It is not necessary to acquaint the reader, that under the prohi- 
bitions ofusury we are not to take in the eases where, the borrower 
not paying at the time appointed, the creditor demands payment 
of his rponey judicially, with interest for the delay of payment 
after the demand. For then the lender not being any longer 
Obliged to grant a new delay, it is but just that he should have in- 
terest to indemnify him for the loss he sustains by the injustice of 
the debtor, who fails to pay at the time appointed. But this inter- 
est' hath nothing in it like to that which the creditor takes before 
the 'demand, whether it be that* the debtor consents to it volun- 
tarily, or that the creditor exacts it otherwise. 

646. Contracts in Relation to Annuities. — Neither is it necessairy 
to Observe here, that we are not to comprehend under usury the 
contracts in relation to annuities. For there is this essential dif- 
ference between a loan and an annuity, that, whereas in a loan the 
debtor may be compelled to pay the principal sum at the term, he 
who Owes an annuity may keep the principal as long as he pleases, 
paying the annuity. And, moreover, the contract of an annul ty is 
a real sale, which he who takes the money on this score makes ; 
for he sells in effect a certain revenue out of his whole estate* in 
consideration of a price. 


SECTION I. 

6# THE NATURE Of THE LOAM OP THINGS TO BE RESTORED Iff' 

KIND. 

Art. L 

x ' 647. Definition of this Kind of Loan. —’The loan of things tb 
‘"Bk^Wstored ift kind is a covenant by which one gives to another A 
C^ainquantity Of those kinds of things that are givejiby ttuni- 
‘ liter? Weight Or measure ; such as money, corn, wjrte, .and' other 

things of the like nature, on condition that, since one ceases to 

• - 

* L. 17, Odd. A imir. ! 
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fl&ve each tilings in his possession whenever he uses them, the 
borrower shall restore, not the same individual thingheborrowed,^ 
but as much of the same kind, and of the likp quality.* 

■ II. 

4 648 * The Thing is alienated — In this kind of loan, the thing’ 
lent; is alienated, and the borrower becomes proprietor of it; for ' 
otherwise he would have no right to consume it.* 

III. \ 

649. Definition of Creditor and Debtor. — lie who lends such 
things as arc consufned by use is called creditor, because of the 
credit he gives to the promise of the person to whom he lends ; 
and he who borrows is called debtor, because he is bound, to re-' 
store the same sum, or the same quantity, which he has borrowed. 
But persons may likewise become debtor and creditor for other 
causes besides that of loan ; because there are other ways of being 
indebted, as well a%, by borrowing. Thus, in a sale where the 
price is payable at a certain term, the seller is creditor as to the 
price, and the buyer is debtor of it. Thus, in letting and hiring, 
the proprietor is creditor of the rent or hire, and the tenant is 
debtor of it . 0 

X. • IV - ■ 

650. What Things may be lent in this Manner . — Wc may lend 
in this manner of loan all things that arc of such a nature that 
they, may be repaid in kind, in the same quantity, and of the 
name quality. Thus, besides money, corn, wine, and other grain 
and liquors, we may likewise lend gold or silver in bullion, cop- 
per, iron, and other metals, silk, wool, leather, sand, lime, plaster, 
and all other things which may be repaid in kind, without differ- 
ence of quantity and quality, in such a manner as that which id 
restored , to the lender may entirely supply the place of that which 
was lent 4 Thus, on the contrary, we do not lend after this mart* 
ner beasts and other things, which, although they be of the same 
kind, yet every individual of the kind differs so much from another 

% 

* Inst. quib v mod. re contr. obi. ; — J. 2, 44 1 ei 2, D. de rcb. cred.f — i. 1, D, 4 r« 

rer. que us, cons . vcl*min. ; — d. L 2, D. de reb. cred. 

, h Inst* quid . mod . re contr* obL See the first article of the' second section*. ; 

* Z. 11, D* de verb, sign . ; — l. 10, eod . ; — /. 1,’ D . de rcb . craZ;— /. 2, 4 3, eorf. 

* Ind* q^imd.recmir.cbL;~»l 2,4 \ r D* de rcb. cred* 
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in quality, that the creditor cannot- -be compelled against’ Ida - will* 
to take in payment one thing for another.* <■ 

V. ' 

651. Delivery necessary in the Loan to form the Engagement.-— 
Ia-the contract of loan, the borrower obliging himself to restore a 
stun of money, or a certain quantity, equal to what lie has bor- 
rowed ; this contract is of the number of those where the obliga- 
tion is not formed but by the delivery of the thing for which the 
borrower obliges himself/ 

X- . vi. 

652. Why all Obligations arc converted into that of Loan. 
Since money makes the price of all things that are vendible,, 
and it is often necessary to reduce into money the value of the 
things which one owes to another, it is frequent and natural to 
convert info an obligation of loan those which proceed from other- 
causes that are quite different. Thus, for example, when persons 
make up their accounts of sums of money, or other things, with 
winch they supplied one another,, when they agree thqir differ- 
ences by transactions, and in other cases of the like nature, if he 
who is found to be debtor by the balance of the account, by the 
transaction, or by other causes, does not pay in ready money that 
which he owes, he binds himself by an obligation of loan, be- 
cause what he owes is estimated in money, and lie becomes 
debtor foT it, in the same manner as if he had borrowed the sum 
of money that is equivalent to the thing which he was to have' 
gireiu* 

. . vn. 

683; j the Obligation of a Loan cannot exceed the Thing lent 
The- creditor may stipulate with the debtor for less than what he 
has lentf but not for more. For he may give, but not take too 
much. And if it should appear that an obligation were for a' 
greater sum than’ that which .had been lent, it would bo null 
to-lheoverplus, that being without a cause.* 

D, de rib. end. • . 

f Inst. quib. mod. re conlr. M. See the ninth article of the first section of Caeentude. 

SL. 42, D. de fidejuss. et mand.; — l. 3, $ 3, IX de senal. Maced,; — l. S, f 18, t>. de 
tribut ad. 

> L. 1-1, \ 1, D. de rib. end. Seethe fifth article of the first sectionof Cbritumtt. 
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: 'M054. Of the Change of the Value of Money. — In the loan Of 
moneys the debtor is obliged only to repay £he same sum ; and if it* 
happens that after the loan the species rises^ in value,’ he is not 
bound to pay the present value of the species which he received, 
biit bhly so much as they were worth when he borrowed them. 
And if, on the contrary, the value of the species is diminished, the 
debtor nevertheless is bound to pay the sum he borrowed. 1 * '■ < 

.IX. 

655. Of the Change of the Value of Provisions. — In the loan- 
of corn, wine, and gthcr things of the like nature, whereof the- 
price rises or falls, the debtor owes the same quantity which he 
has borrowed, and neither more nor less, whether the price be risen 
or fallen. 1 Unless it be that, in the case of augmentation of the 
price, it should appear by the circumstances that the creditor had 
made an usurious loan ; as those do, for example, who hi the time 
of harvest lend their corn, which is then at a low price, that they 
may receive the same quantity in another season, when it will be 
dearer. 


■ X. .. • ; ' 

656. A Loan in Appearance , which is a Sale. — lf one gives 
money to receive corn, or other things of the like nature, or gives 
these kinds of things to receive money, it is not a loan, but a sale, 
lawful or unlawful, according to the circumstance?.” 1 ■••••••' 



657. A Thing given to be sold, in Order to lend the Price of it. — If 
one of whom another desires to borrow money gives him gold, or 
silver plate, or any other thing, to sell, that he may keep*the price, 
as money lent ; he who has taken it will become debtor onthe scorer 
of loan, till after the sale is made. But if the thing perishes ini 
his hands before the sale, by an accident, the loss will falt Upon’hira/ 
because the thing was given him for his benefit. But if the owiiest 
of the said plate had a design to sell it, however, and prevented 
the borro\yer^ request, by asking him to take the trouble of selling 
the said plate, and promising him; as an encouragement, to l«t h$n 

* S, $ 1, 2). de reb. end . ; S, in*f. D. de reb. end. 

L. 2, D. de reb. ered.; — l. 6, inf. D. eod. See the fifth article oflhethM-iOktMn.’'— 
- > ' it a consequence of the nature of lota, and 6f that of sale. ■ 
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keep the price, as money lent ; then in that case if the thing per- 
ishes by an accident before thp sale, the .loss will fall upon the 
owner j for it was for his own interest that he gave the thingj 

XII. 

.658. Money deposited in Order to be lent. — If he who borrows 
with a design to purchase, or to lay out the money some other 
way, takes the money into his keeping, on condition that the loan 
shall not be contracted till the purchase is made, or the money be 
otherwise employed, and it happens that the money is lost by 
some accident, this person with whom it was deposited will be an- 
swerable for it, in the same manner as if tlu^loan were consum- 
mated, because it was for his behoof that the money was left with 
him. 0 


SECTION II. 

OF THE ENGAGEMENTS OF THE LENDER. 

Art'.* I. 

659. The Lender ought to be Owner of the Thing , that he may 
transfer the Property to the Borrower. — The first engagement of 
one that lends things to be restored in kind is, that he be owner 
of the thing which lie lends, in order to transfer the same right to 
the borrower, ljor people borrow these kinds of things for no other 
end but to use them as their own, and to have the liberty of con- 
suming them.* 


H. 

660. If the Tiling lent belongs to a Third Person. — If the lend- 
er is not owner of the thing which he lends, he does not convey 
the property to the borrower. And if he who is the true owner of 
the thing finds it in being, and claims it as his own, and proves his 
right to it, the borrower shall have his rccohrse against the lender* 
Pnd recover damages of him. b 


,<;•* Z'll, D. de reb. ered.; — l. 4, eod. Scc.thc following article. 

° L. 4, D. de reb. ered. 

* L. % $ 4, D. de reb. ered.; — Inst. quib. mod . rmcontr. obi. ; — d. L 2, $2 ,D.de nib. ered. 
Bee theftUowingartiele. 

k L. 10, D. de reb. c red.-; — v. 1. 1C, init. et $ 1, tod. See the sixth article of the' tenth 
•ectien of the Contract of Sale. 
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•661* Redhibition in Loan . — The second engagement" 6f the 
lendes is, to give the thing such that it be Qt for its use. For itiS ! 
for this use that it is borrowed. Thus, he ou^ht to give money 
that is neither counterfeited nor cried down, and corn, or liquors, 
that are not spoiled or sophisticated. And he is to warrant them 
against all these defects, according to the rules explained in the 
eleventh section of the Contract of Sale. 0 


IV. 


662. The Lender can ask no more than what he has lent. — The' 
third engagement of the lender is, not to exact any thing either in 
value or quantity over and above what he has lent. d 


V. 

663. Payment of a Part of the Debt which is not controverted. — 
If the debtor of a sum of money, or of any other thing, contests 
with some reason a part of the debt, and oilers to pay the overplus, 
the judge may oblige the creditor to receive payment of that part 
which is not controverted ; for the judge is bound in humanity, 
and by virtue of Ills office, to lessen the occasions of lawsuits.® 


SECTION III. 

OP THE ENGAGEMENTS OF THE BORROWER. 

AllT. I. 

664. Payment at the Term. — The first engagement of the bor- 
rower is to repay the same sum, or the same quantity, which he 
has borrowed, and to pay it at term agreed on.® 

II. 

666. Accidents do not discharge the Debtor. — Although the 
thing lent has perished by an accident, such as fire, shipwreck, or 

% ■■ - * v u%» . . ■ 

c This is a consequence of the nature of loan, where a thing is borrowed only for Its me. 

• L. 11, $ 1,/X de reb. cred . ■ p " ; * ' 

• L. 21, D . de reb. end. Although this rule is hut little observed, yet we have never® 

thdess inserted it here in the sense explained in the article. For it is highly equitable, 
and it is just to observe it according to the circumstances. • '■* 

• Inst. quib. mod. re contr . obi.; — L 1, $ 2, Z>. de edendo. v i 



WK* yi' *EC. ni.] LOAN OP ityONEY. 

the incursion of an enemy, before the borrower could make see 
9f.it, , he. is nevertheless bound to restore as much; becausehe 
was made master of it by the loan ; and it is he that ought, to' 
bear the loss* 

111 . 

, 666. Interest due after the Term , and legal Demand. — Jf he 
who has borrowed money fails to pay it at the term, he will be 
bound to pay interest from the time that a legal demand of it has 
been made,® that the creditor may be indemnified for the loss he 
sustains by the delay. 

IV. 

667. Payment of the Value of the Things lent. — If he who has 
borrowed other things than money does not repay then! at the 
r term, or does not give them such as they ought to be, lie shall pay 
the value of thcm. d 


V. 

668 . Time and Place of the Estimation of Things lent. — The es- 
timation of a thing lent, which the debtor delays to pay after the 
term, such as wine, corn, and oilier tilings, is made according to 
the price of that commodity at the time when and place where it 
ought to be delivered, because it was due at that time, and in that 
place. And if the time and place were not regulated by the cove- 
nant, the estimation will - be made according to the price which 
the thing bears at the time and place where it is demanded.® Un- 
less it be that the circumstances of the* case, and the presumptions 
of the intention of the contractors, should require this estimation 

to be regulated on another foot. f 

• • * 

VL 

669. Payment in the same Quantity and Quality. — He who has 
borrowed corn, wine, or other things of the like nature, without 
having them estimated at a pertain prictf, which would make s 
aaftej ought to restore corn, wine, and the other things, not only in 

i 2, hut. quib. mod. re contr. obi. ; — 1. 11, C- si cert. pet. , 

e £.3S,D. de usur. See the fifth article of the tfrst section of the title of Interest. 

It, nit. D. de condicL tritic.’ 

® L. 32, D. de reb. end. 

* Seenhe ninth article of the first section. 
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ihft .same quantity, but of the like quality with those whjcfihe.had 
received.* 


VI L 

r * ■■ ■ " : ' r • 

670. Interest of the Value of the Thing lent. If he who owes 
these kinds of things does not pay them at the term, or their 
value, he will be liable for the interest of them on the foot of their 
estimation, reckoning from the time that the creditor made a legal 
demand <jf thcm. h 

VIII. 

671. Interest of Interest Unlawful . — The debtor by a contract of 
loan can never owe interest for the interest which he is in arrears 
of to his oreditor. 1 


SECTION IV. 

OP THE PROHIBITIONS TO LEJJD MONEY TO SONS LIVIN0 UNDER 
THE PATERNAL JURISDICTION, 

672. Causes of these. Prohibitions. — The lending of money to 
sons who are still under t lie power and tuition of their fathers, be- 
ing to them an occasion of debauchery, is one of the pernicious 
effects of usury. And it was by reason of the facility of borrow- 
ing money of usurers, that the corruption of the manners of the 
youth in Romo was come to such height, and attended with such 
consequences, that, to restrain this disorder, a regulation was made 
by a decree of the senate, — calle/I the Macedonian decree, from 
the name of the usurer who gave occasion to it, — by which all ob- 
ligations of sons living under the paternal jurisdiction, contracted 
by the loan of money, were declared null, without any distinction. 
And if any creditor had lent money for a cause that was just mid 
reasonable, sufficient to support the, equity of the obligation, it was 
by a favorable interpretation of the decree of the senate, that this 
case was to be excepted from the general prohibition, according 

8 L. 3 , D, tie ne&. crcd. ; — Inst. 471116. mod. re contr. obi. 

h See the third article of this section; and the first section of the title of Interest 

1 29 ) Cod. de usvr. ‘ It is the same thing as to the interest doe for other causes* See 

the general rule in the title of Interest, Sect 1, art. 10 'and 11. 
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to the quality of the use to which the son put the money which 
lie had borrowed. 

673. But because ^he.lending of money in general to sons that 
are under the paternal jurisdiction is not unlawful in itself, and 
becomes unjust only by the circumstances of the bad use to which 
they put the money; the general prohibitions of lending money to 
those who are under the tuition of their parents, not being part of 
the law of nature, but only a positive law of the commonwealth 
of Rome, have not the force of a law in France. And it is 
not agreeable to the usage with us, to annul without distinction, 
as that decree of the senate did, all the obligations of loan to sons 
living under the power of their fathers, but only those where the 
loan is an occasion of debauchery ; and it depends on the pru- 
dence of the judges to distinguish them according to their circum- 
stances. The rules, therefore, which shall be laid down in this 
section, are to be considered as principles of equity, which may 
be applied by the judge according as he secs proper. 

674. It is necessary to remark on this subject of lending money 
to sons living under the jurisdiction of their fathers, that this reg- 
ulation respects not only sons who. are minors, for their minority 
alone would be sufficient to annul the obligation ; but that it ex- 
tends to those who, being of full age, arc still under the paternal 
jurisdiction, not having been emancipated. * Sec the fifth and sixth 
articles of _ the second section of the title of Persons. 

. Art. 

675. In rohat Manner it is forbidden to lend Money to Sons living; 
under the Paternal Jurisdiction . — Those who lend money to sons 
living under their father’s jurisdiction, without a just eause, and 
only to insist thgm in their delvxuchery, cannot demand what they 
have lent in this manner.® And it would be the same thing, if, in- 
stead of lending money, the lender had disguised the obligation, 
under the color of another contract, 11 or lent other things than 
money.® And it is by the circumstances that we ought to judge 
of the motive of the loan, and? whether it ought to subsist, or be. 
annulled.* 

* L. 1, D. de total. Maced. 

b I.8.j Sj D. de total. Mated. 

e L. 7, \ 3. 

* Touching Use lawful causes of lending money to song living under the paternal juris- 
diction, Jee the B&id tar; 7, ft 13 and 1^,. 

Von. i. 28 
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676. The Death of the Father does not validate the Lorn made to 
the Sou. — The obligation of sons living linger the paternaljuris- 
diction, Which is liable to be vacated by reason of the vibe ’of the 
motive of the loan, will not be validated by the death of the 
father.* For it was vicious in its origin, and it is not so much in 
favor of the son that it is annulled, as out of hatred to the' credi- 
tor, who had made an unlawful loan/ 

III. 

677. It is not forbidden to lend Money to a Son that is emanci- 
pated. — After the son is emancipated from the father’s jurisdiction, 
these prohibitions cease, and his obligation subsists, without any 
inquiry into the motives of the loan.* And it would be the same 
thing, if he who was not really emancipated did act so as to be 
publicly reputed master of his own concerns.* 1 

IV. 

678. If the Obligation of the Son has been acquitted or approved. 
—'If the father has approved or ratified the obligation, if he pays 
a part of it, or if the son acquits it himself, the obligation or the 
payment cannot afterwards be revoked.* 


TITLE VII. 


OF A DEPOSIT, AND OF SEQUESTRATION. 

° 4 

679. Use of Deposit. — It happens often, that the owners or 
possessors of things are obliged to intrust them to the keeping' f of 
Other persons ; either because they themselves happen to be in such 
circumstances that they cannot themselves keep the things, or be- 

. ^ , v. 

• L. 1, D. dt senat. Maced. r L. 9, § 4 f tod, 

s The prohibitions being only against lending money to sons who live nnderthepitter- 
nal jurisdiction, they cease with respect to him that is emancipated; for he it become 
master of himself, and has the management of his own affairs.* Seethe fifth and sixth 
articles of the second section of the title of Persons . 
h L. 3, D.dc senat . Maced . ; — v. L 3, Z>. de off. prat . 

1 L, la, D. dt swat. 1 toad. ;— I 7, $ 15, wd. J. 9, M> * 
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cause the thiiigs would not be safe in their custody, or for other 
causes. And in all these cases care is taken of the things* by put- 
ting them into the hand^ of persons whom the owners believe to 
be honest, and who sure willing to take charge of them. It is this 
covenant which is called a deposit. 

680. The Consequence of the Fidelity of the Depositary. — - See- 
ing a deposit is made mostly in private, and without writing, and 
it being a contract of frequent and necessary use, and the safety 
of the thing deposited depending on the honesty of the person 
who takes charge of it.; a so there is no engagement which more 
particularly ylgjfi ands fidelity, than that of the depositary. 

681. Se^^^ption. — The first kind of deposit is transacted 
only betwf|J|j|^yo persons, the one who deposits the thing, and 
the other wnqpft&es charge of it. Hut, there is another sort of de- 
posit, when, two or more persons being in dispute about the. rights 
of property or* possession, which every one of them pretends to 
have in one and the same thing, they deposit it into the hands of 
a third person, who is called sequestrator , that he may keep it till 
the controversy is decided, and then restore it? to the person who 
shall be declared to be the right owner. And the use of this 
sequestration is to prevent the mischiefs that would happen in 
case any of the parties should attempt by force to take possession 
of the thing, and exclude the others. 'Wins, the effect of this 
sequestration is to preserve to every one of the persons that 
agree to it the right which they have to Hie thing sequestrated, by 
preserving the tiling itself ; and to deprive them all of the use of 
this right, in so far as concerns the possession and enjoyment, lay- 
ing up safely the fruits or other revenues, if the thing produces 
any, that they may be restored, together with the thing itself, to 
the person who shall be found tp be the true owner. 

682. TTig sequestrator may be named either by the common 
consent of the parties, when they all agree to it ; or by the judge, 
when the uncertainty of the true owner of a thing controverted, 
and the necessity of committing it to the care and keeping of 
somebody, oblige the judge to. order the thing to be Sequestered 
pending th<^ suit. And this is a judicial sequestration, which is 
different from one made by consent of parties, that being a cove- 
nant, and the other a regulation made by the judge. • 

68$. ‘ The judicial sequestration does not come within the design 

• Totem fidci commissum. L. 1 , D. dqm. 
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of this work, it being a part of the order that is observed in judicial 
proceedings; but because the natural rules of sequestration by- 
consent of parties have for the most pajt their use in judicial 
sequestrations, we may apply to them the rules of this title which 
have any relation thereto. 

684. Deposit of Things immovable. — Although the use of, a 
deposit might seem to be confined to things that are movable, 
because of the origin of the word, which implies that the thing 
deposited is to be moved from one place to another, and though 
sequestration is chiefly used in things immovable ; yet nevertheless 
things that arc movable may be sequestered, when the > possession 
is controverted, and things immovable may be committed to one’s 
keeping, by way of deposit, when thejre is occasion, as those 
persons do, who during their absence give their hou&^tvith all that 
is in it, in keeping to a friend, with whom they leave the keys; 
and the house itself is, as it were, deposited into thfc hands, pf the 
person to whose care it is committed, whether he dwell in it or not. 

685. Wagers. — There is another sort of deposit in wagers, 
when the wagerers 'deposit the bet in the hands of a third person. 
Thus people lay wagers, whereat he bet is to be given to the most 
skilful in some lawful exercise, such as fencing, wrestling, running, 
and others; and this was the only kind of game where it was 
lawful by the Roman law to play for money; and even at this, 
the Romans were allowed to play but for a very small matter; the 
wealthiest were not to exceed a shilling a time. 1 * 

686. Seeing this deposit of wagers has no otljer rules besides 
* those of other deposits, and the agreement of the wagerers, we 

shall not insert in this title any thing concerning wagers in par* 
ticular. 

. 687. A Necessary Deposit. — There is yet another kind of de- 
posit, which is called necessary ; because it is necessity tfiat forces 
people upon it. Thus, in a lire, earthquake, shipwreck, or other 
case of the like nature, people give to their neighbours, or to other 
persons whom they accidentally meet with, the things which they 
save from shell kinds of losses. And although this deposit is often 
made without agreement, at least without any express agreement, 
as when people tlirow goods out of houses that are qn fire, into 
the houses of their neighbours, natural equity strictly obliges those 
to whose keeping things ure committed on, such*occasions to take 

, N k Z. 2, $ l,ef /. 3, D. de v. tot. tit. G /. 1, inf* fc eod • * 
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care of them. And the Boman laws punished such as did nqt 
restore things that were deposited on such doleful occasions) by. 
obliging them to pay double the value. 8 

688. Since this deposit, although necessary, is always a kind of 
agreement, either express or tacit, and obliges in the same man- 
ner, and by the same rules, as other deposits, it shall likewise be 
inserted in this title. 

689. Deposit of Things distrained. — We do not set down, 
among the matters treated of under this title, the deposit of things 
that are distrained from debtors, and which the magistrate com* 
mits to the keeping of certain persons. For besides that this de- 
posit is not a covenant, it is a part of the order of judicial pro- 
ceedings, and does not belong to the design of this work, although 
many of the rules explained in this title may be applied to it. 

690. Things deposited with Innkeepers . — There is likewise 
another sort of deposit, of clothes and goods which travellers put 
into the'hands of innkeepers, masters of ships, and carriers. But 
seeing this deposit is only a consequence of the engagements of 
those kinds of persons, who are accountable, not only for their own 
proper deed, but also for that of their servants and agents, this 
matter will come in more properly under the sixteenth title of 
this book, where the engagements of such persons shall be con- 
sidered. 


SECTION I. 

OP THE NATURE OF A DEPOSIT. 

Art. I. 

• • 

691. Definition of a Deposit. — A deposit is a covenant, by 
Which one person gives to another something to keep;* which he 
to restore whenever the depositor shall think fit to call for it. 1 * 


II. 

: 692. The Deposit ought to be gratuitous. — ■ The deposit ought to 
be 1 gratuitous; for otherwise it would be a hiring and letting to 
hire, where the depositary would let out his care. 0 

€ L. «, 4$ 1 et 4 , D. depot.; — 4 17, 2n$t, de action. 
h L . 1, { 22, eod. • ‘ ■ 
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III. 

693 . Immovables may be deposited. — Although a deposit be 
properly only of movables, yet immovables may be deposited, as 
a house, or any other tenement, with the fruits arising from it. d 

IV. 

694. People may deposit the Goods of others ; and a Thief may 
deposit what he has stolen. — People may deposit, not only what is 
their own, but likewise what belongs to others ; whether they came 
by the possession of the thing honestly, as an agents or factor ; or 
whether they came by it dishonestly. Thus even thieves and 
robbers may deposit what they have taken by theft or robbery. 
Fofit. is reasonable that the thing should be preserved, in order to 
be restored to the true owner.® 


V. 

695. Restitution of .the Thing to its Owner. — When bne de- 
posits the goods of another man, the depositary is not obliged to 
restore them to the person who deposited them, if the right owner 
appears and claims his goods. Thus, if it is a thief that has de- 
posited what he stole, the fidelity required in a deposit -does not 
Oblige the depositary any longer to the thief; but the knowledge 
of the theft obliges him to restore the thing to its owner/ But if 
there is any doubt as to the right of the person who calls himself 
owner, or if his right is disputed by the person who has deposited 
the thing; the depositary becomes in that ease a # judicial deposi- 
tary, and, as it were, a sequestrator. And he is to wait for the 
decision of the controversy^ that he may restore the thing to the 
person who shall be declared the true owner of it. 

VI. * 

696. In what Case the Thing deposited may be rcstored-to another 
than the Owner. — If one deposits a thing belonging to another, dr 
a Servant that which is his master’s, the depositary may restore 
it to the person who * deposited it, if lie has no just cause to 
think he docs ill in restoring it to him. Which he would certaihly 
have, if he, knew that his servant, for example, were not any longer 
in the service of that person, ov that he ought to mistrust his 

# 1 

d L. 38, 4 10 , A da tuur.; — L 1, 4 84, D- dap. * L. 1, 4 30, A dtp. 

' 1 h. 31, 4 1. A dtp. 
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honesty. And it is by the circumstances that we arc to -judge 
whether the depositary ought to have restored it to another than 
the owner. 1 

VII. 

697. The Thing deposited may he taken back token the Master 
pleases. — — Since it is the nature of a deposit, that the things are 
not deposited for the bclroof o'f the depositary, as things arc lent 
for the use of the borrower, but for the bam advantage of the de» 
positor, he may take back the thing deposited whenever he 
pleases; even although the time of restitution were regulated by 
the contract. For it depends on the owner to take back the thing 
deposited whenever he pleases, provided he do not do it at un 
unseasonable time, when the depositary cannot restore it, because 
of some impediment which he is not to blame for. 1 * 

VIII. 

698. Of the Place where the Thing deposited ought to be restored. 
— The deposit obliging the depositary only to the bare custody 
of the thing, it is the nature of this contract that the thing de- 
posited be restored in the place where it is kept; and the deposi- 
tary is not obliged to transport it in order to deliver it, unless he 
has knavishly removed it out of the place where he ought to have 
kept it. 1 

IX. 

699. The Produce of the Thing deposited is likewise compre- 
hended in the Deposit. — The deposit extends not only to the thing 
that has been deposited, but if the tiling produces any fruits, or 
other profits, whatever is the produce of it will likewise be com- 
prehended in thS deposit., and the depositary will be charged with 
the produce, as well as with the thing itself that was deposited. 
Thus, he who has undertaken the charge of a flock of sheep must 
restore the wool and the lambs which they produce. 1 

. * X. 

700. Leave given to the Depositary to make Use of the Thing de- 
posited. — If one deposits money, or any other thing, giving leave 

« L. 11, D. depot. h L. 1, fj 45, 4S, D. dtp. ;—l. 1 *4 32, D. tod. 

l L. 13,1 1, D. depot. } L. 1, 23 et 24, D. depot. ; — L 48, f TO, D. demur. 
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to the depositary to use it, and he makes no manner of use of it, 
be shall be liable only to the engagements of a depositary, and 
pursuant to the rules which shall be explained in the thin) section. 
But if he uses the thing deposited, his engagements changing its 
nature, he shall be bound, either according to \he rules of the. loan, 
of things to be restored in specie, if it is a thing that is not de- 
stroyed by its use, or according to the rules of the loan of things 
to be restored in kind, if the thing is of such a nature that it 
ceases to be in the borrower’s possession as soon as he makes 
use of it." 

XL 

, 701. If the Thing deposited belongs to several Persons. — - If the 
thing deposited belongs to several persons, whether it be that it 
had several owners at the time that it was deposited, or that it 
has passed to several coheirs of the person who deposited it, the 
depositary ougftt not to restore it but to all of them together, if it 
is a thing that cannot be divided ; or he ought to give to every 
one his share, if the thing is divisible, such as a sum of money, 
and all the partners are , agreed as to their portions. And if 
the thing deposited was sealed up, it shall not be opened, but in 
presence of all the owners, that it may be delivered to them all 
together. But if uuy of them were absent, or if there was a disr 
pute among those that were present, t lie depositary ought not to 
restore the thing deposited, till security is given him that he shall 
not be molested by any of the parties ; or till he be judicially. dis- 
charged of his trust, by consigning the thing in court, according to 
the usual form, that the judge may see to the opening and divid- 
ing of the tiling deposited, and take care of the shares belonging 
to the partners that arc absent." 

XII. 

702. If, after one of the Coheirs has received his Portion of the 
Thing deposited , the Depositary becomes insolvent If in the case 
of a thing deposited belonging to several coheirs, after that one of 
them has received his share, the depositary becomes insolvent) or 
loses the thing without any fraud of his, this coheir will not be 
bound to w * divide his share with tyis coheirs. 0 For although yvbat 
he has received did belong in common to them all, while it was in 

* L. I, 4 96 , Z>. dtp. ; — l. 14, eod, ° L . vU. C+depcs. 
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the hands of the depositary, yet since that heir received only his 
own portiOnbyhis diligence, before the insolvency of the deposit 
tary, Or loss of the thing, the others ought to bear the loss of that 
event, either as an e^ect of their own negligence, or as an accident 
happening to them. ! 

XIII. 

703. If, the Thing deposited belonging to many Owners , it be 
agreed that any one of them may call for it. — If many persons 
deposit the same thing, and it be agreed that one of them, or 
every one of them alone, may take back the whole thing that is 
deposited, the depositary will be discharged of his trust, by restor- 
ing the thing to the person who had right- singly to call for it. 
And if it is not regulated to whom the thing deposited shall be 
delivered, it shall be restored according to the rule explained in 
the eleventh article.* 


XIV. 

704. A Thing deposited with several Persons. — If two or more 
persons are become depositaries of one and the same thing, each 
of them shall be bound for the restitution of the whole. For the 
thing deposited is not restored, unless it be restored entire ; and 
they shall be answerable for one another in case of any fraud 
committed by any One of them; neither will the action that is 
brought against one of the depositaries take away the right of 
suing afterward^ ell the others, until the whole thing is restored.'* 

XV. • 

705. If the Depositary uses the Thing deposited. — The deposi- 
tary who uses the thing deposited, against the owner’s will, com- 
mits a sort of theft ; and he will be liable for all the damages 
which the owner sutlers thereby.' 

XVI. 

706. A Thing deposited for. the Behoof ’of the * Depositary . — • If 
the* thing is deposited for the behoof of the depositary, as if any 
goods are left with him to be sold, that he may keep the price as 
money lent ; or if a sum of money is given him on concUtion that, 

r £.1,1 44 D. depot. 

% L. 1,4 43, D. depot.;— v. 1. 15, D. de tuieUe et rat. dist. ; — l. 22, D. depot 
** $ de obi. qua ex dd. natty. ; — l. 3, C. depot. 



THE CIVIL LAW. 


[TART I. BOOK 1L 

if he meets with a purchase, he shall make use of the money ; and 
it happens that what was given him on that condition perishes 
before it was used, this depositary shall be bound to make it good, 
even although it perished by an accident.* For he was not a de- 
positary under obligation to restore the thing to the owner, but to 
sell it* and to lay out the money on his own affairs', which changes 
the nature and effect of the deposit. 

XVII. 

707. A Coffer deposited , in which are many Thing's . — ■ One may 
deposit tilings which are not shown to the depositary ; as if one 
gives him in keeping a coffer sealed up, or under lock and key, 
without letting him know what is in it, whether it be money, 
papers, or other things. And in this case, he is bound only to re- 
store the coffer in the same condition, without being accountable 
for the things which the depositor may pretend to have put in it. 
But if the depositor has shown to the depositary all the particular 
things that were in the coffer, the latter ought to answer for every 
one of the things which he took charge of.* 


SECTION II. 

A 

OF THE ENGAGEMENTS OF THE DEPOSITOR. 

Art. I. 

708. Expenses of keeping the Thing deposited. — If the depositary 
finds himself obliged, either because of the quality of the thing 
deposited, or because of some event, to be at any charge in keep- 
ing it, he shall recover what lie has laid out. As if, for example, 
he was obliged to hire a stable for keeping a horse, that was left 
with him in trust.* 

II. 

709. The Charges of preserving i(. — The depositary will like- 
wise recover whatever he has laid out on the preservation of the 
thing deposited, as if he has made any repairs in it: oV if, having 

• L. 4, D. de ret>. end. * * L. I, $ 41, D.dtp*. ' 

* This is a consequence of the naturc.of a deposit, which, being made only for the be- 
hoof of the depositor, ought to be no ways chargeable to the depositary. See the follow^ 
ing article. 
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in his ctistody some cattle, lie has been at the charges of their 
noiinshnient. b 

lit 

710. The Charge of Transportation. — If, to restore the thing 
deposited, carriages are necessary for transporting it, the deposi- 
tary is not bound to be at the charges, and the owner is obliged 
to go and fetch it, and to be at the charges of transporting it, if 
any are necessary, or to reimburse the depositary, if he has ad- 
vanced the money.® 

IV. 

711. Discharge of the Depositary . — If the depositary is not 

willing tjjjftife cep the thing deposited any longer, and offers to 
restore after the time fixed by the contract, if any such 

regulation was made, or even before, the depositor shall be bound 
to take back the thing, provided it be not at an unseasonable time, 
when, the depositary being able to keep the thing without any 
loss., the owner cannot conveniently take it back. For in this 
ca&S, it would be necessary to regulate a time for discharging the 
depositary of his trust. d 


SECTION III. 

OF TIIE ENGAGEMENTS OF THE DEPOSITAUY, AND IIIS HEIRS, EX- 
ECUTORS, OR ADMINISTRATORS. 

Art. I. 

712. y/ie Foundation of the • Care of the Depositary. — The de 
positary being obliged to keep the thing intrusted with him, he is 
by consequence bound to take some care of it.* But because he 
docs this service for nothing, and only to do a kindness, his con- 
dition is distinguished from that of other persons, who for their 

• 

: ■ ** Li 23, D. depot. ; — f. 8, in f. D, tod . See the seventh article of the third section of 
, Letting and Wring, and the fourth article of the third section of the Loan qf Things to be 
restored in Specie . « 

e L. 12, D. depot. * • 

* By the same reason that the depositor is permitted to take back the thing deposited 
before the time, and whenever hd pleases. See the seventh ardcloof the first section of 
this title. V. ?. 1, i 36, 2>. depot, in verbis , Si hoc voluerit : si hoc recosaverit. 

■ L. 1, D. depot. 
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own advantage have in their possession things belonging to 
others; such as he who borrows, and he who hires ; and the de- 
positary is 'bound only according to the rules which follow. 

II. 

713. Care of the Depositary. — The depositary is bound to take 
the same care of the things deposited that he does of his own. 
And he would be unfaithful to his trust, if he were less careful of 
them than of what belongs to himself. b 


III. 

714. Fraud or Negligence near akin to it. — If the depositary 
suffers the thing deposited to be lost, to perish, or be spoiled, 
through any fraud or knavery, or through any fault Ojfcnegligence 
of his that cannot be excused, he shall be bound to ms»§ it good ; 0 
and the fault will be of this nature, if it is such as the depositary 
would not have readily fallen into, according to his usual manage* 
ment of his own concerns.' 1 


IV. 

715. The same. — It is also an excusable fault, and which the 
depositary ought to account for, if he fails to use such precautions 
as no other person would omit, such as keeping money under lock 
and key.* 


V. 

716. A Depositary negligent of his own Affairs. — If the deposi- 
tary is a person of a weak judgment, or a minor. without experi- 
ence, or one that, is negligent in his own affairs, such as a prodi- 
gal ; he who has deposited any thing in the hands of such a 
depositary cannot require of him the same care that a diligent 
and careful person would take of it. And if the thing deposited 
perishes through any fault which the said person was not able to 
avoid, the depositor ought to blame himself for having chosen 
such a depositary/ 

b L. 32, D. depot. 0 L. 1, C. depot.; — /. 32, D. eod. * A D. t. 

* L. 223, D. de verb, tignif. By the law of God, the depositary is answerable for theft, 
because it dbes not happen bnt for want of care. “ And if it be stolen from him, lie shall 
make restitution unto the owner thereof” l'. rod. xxii. 10, 12. See the third article of 
tho eighth section of Letting and Hiring, and the second article of the second section of 
the Loan of Things to be restored in Specie. 

r L. 32, D. depot. ; — § 3 , List. qxib. mod. re contr. oft. We must understand the earpres- 
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717. If ike Thing is lost without the Depositors Fault, -7- It the 
thing deposited happeqs to be lost, or perishes, whether through 
its own nature, as, if a horse, although he be kept, makes his 
escape, and is lost ; or by an accident, which cannot be imputed 
tO: the depositary, he shall be discharged, by restoring whatever 
remains of the thing deposited.* 

VII. 

718. Agreement touching the Quality of the Care to be taken by 
the Depositary. — If, because of some particular consideration, it 
has been regulated what the depositary shall be bound to, his en- 
gagement shall be to him in phlce of a law. And he shall be 
bound to answer, either for what shall happen for want of the care 
which he promised to take, or for the events which he has charged 
himself withal. For the Ihing would not have been intrusted 
with him, but upon this condition.' 1 

VIII. 

719. A Depository that obtrudes Jam self.— If the depositary, not 
being desired, offers of his own accord to take care of the thing 
deposited, he shall be accountable, not only for what he does 
fraudulently, and for gross mistakes, but likewise for other faults. 
For the depositor might have chosen another depositary that 
would have been more careful. But this depositary shall not be 

' answerable for what may happen without his fault, through some 
accident. 1 

IX. 

720. Pf the Repository who has sold the Thing deposited and ' 
bought it again. — If the depositary, having sold- or otherwise 
alienated the thing deposited, recovers it again, and keeps it as a 
deposit, he shall be accountable thereafter, not only for what lie 
does fraudulently, and for gross errors, but also for the least faults 

• 

siofcs of this text in a sense which agrees with the preceding rules. For we ought not to 
discharge indifferently all depositaries of the losses which may happen through their sloth- 
’fulness and negligence. # 

* Z. 1»-C depot*; — v. 1 12, 4 3, /. 14, j^l, D. eod.;—l. 23, in f*D. de ereg. jur.j — v. 
l. 5, f 2, D. eond. cam. dot cam- n. SedJf— v. 1. 20, D. depot.;— * Erod. xxii. 13. 

h Z. l*S$yD.dep<*bf/~d.l. { 35; — l. 23, D.tle reg.jur.; — L 1 % C. depot.; — L 7, 4 15, 
JO, de poet. / j ' * 

1 L*\iSyfr&depo$. 

\o\ttj. 29 
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j commits, as a punishment of his former knavery in selling the 
tSingi 1 


X. 

721. If the Depositary delays to restore the Thing . — If the Idling 
deposited being demanded, the depositary who is able to reside 
it delays to do it, his delay will make him answerable, not only 
for. the least faults he„commits, but likewise for the accidents that 
ipay fall out after the time of the legal demand.® But if the 
thing perishes through its own nature, without any accident, and 
if it would have perished although the depositary had restored it 
in time, this loss not being an effect *of his delay, he is not acr 
countable for it." * 


XL 

722.. When the Thing may be restored in any one of many Places. 
— If it is agreed that the thing deposited shall be restored in any 
one of many places, the depositary shall have the choice of the 
place." 

KIT. 

723. Executor or Administrator of the Depositary . — The ex- 
ecutor or administrate* of the depositary is accountable for the 
act of the deceased, even for t he fraud which he has been 
guilty ,of.P 


XIII. 

724. If the Executor or Administrator of the Depositary sells the 
Thing deposited. — If, after the death of the depositary, his ex- 

1 L. 1, $ 25, D . depos . 

m L. 12, § 3, D.‘depos. Sec the third article of the seventh section of the Contract of 
SaU> and the second article of the fourth section of the title of Damages occasioned l>y 
Ihults. * 

* It. 14, 5 1, Z>. depot. Sec the same third article of the seventh section of the Contract 
of Site. • 

Although the tiling parishes through its own nature, yet wo mast jadgo by the circum- 
stances whether the delay of the depositary ought to go unpunished. For if the {bins 
deposited was in good case at the time of the demand, and the proprietor coaid have 'seda 
it, as if it was h horse deposited by & jockey* the delay being without any just canse,ft 
would bo either knavery or a fault in the depositary that was able to restore it, which 
tu>uld make him answerable for the losr. L. 15, $ \dt. D. de ret nW. 

° L. 5, $ 1, J). depos. 

P £.7,* hD.depos. 
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ccntor or administrator, being ignorant of the trust, sells the thing 
deposited, believing it to be a part of the succession ; as if it hap. 
pen that the memorandum which the depositary had made to dis> 
tinguish the thing deposited from his own, being sealed up with 
other papers, it is necessary in the mean while to sell some of the 
movables, and the thing deposited chances to be among them, hav- 
ing do mark to distinguish it from the goods of the deceased ; as 
if it was a horse, which, standing in the stable with other horses, 
had been sold, the person who deposited him having perhaps neg- 
lected to take him' away ; this event, would be, as it were, an 
accident that would discharge this executor or administrator from 
making restitution of the thing deposited, lie paying always the 
price which he got for the thing when he sold it.i The proprietor 
would nevertheless retain his right of claiming the thing, in whose 
hands soever he should find it. 


, XIV. 

725. A Thing deposited does not enter info Compensation. — The 
depositary cannot detain the thing deposited with him, in compen- 
sation of what the depositor owjs him, even although it were 
another deposit; but each depositary slmll be obliged to restore 
the thing deposited with him.* 

• 

*1 L, 1, $ w ft. et l. 2, D, ihjtos. We have sot down in this article the particular circum- 
stances which may justify the conduct of this executor or administrator. For there may 
be other circumstances, where the executor or administrator would not lie easily dis- 
charged on his pretending ignorance of the trust: since he is accountable for the act of 
the deceased, as has been said in the foregoing article; and the deceased was obliged 
to distinguish the thing deposited from his own by some mark, or sonic memorandum. 
Thus, it seems to be by the circumstances of the quality of the persons and of the thing 
deposited, of the conduct of the depositary and his executor or administrator, and other 
» circumstances of the like nature, that we ought to judge of the obligation of the deposita- 
ry's executor or administrator. 

It is to bo remarked on the law cited on this article, that, although it discharges the 
executor or administrator of him who had borrowed a thing, if the said executor or ad* 
minis trator had sold it, in the same manner as it discharges the executor and admin istm- 
tor of the depositary, yet we have not set down this rule ip the title of the Loan of Thing* 
to be. restored in Specie . For w hereas the deposit is only for the behoof of the depositor, 
tjie than of a tiling for use is barely for the advantage of the borrower. And for this i$a* 
spa it seems to he just that this loss should fall upon the executor or administrator of the 
borrower, rather than on the lender. Sec Exod. xxii. 14. 

rf th U, & depot.; — l. ult. C. de compens. in f 
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. ... .. SECTION., IV. ,. ; v 

. OF. SEQUESTRATION BY CONSENT ot PARTIES. 

■ V. Art. I. . 

; 726» Definition of a Sequestrator by Consent of Parties. — - The 
Sequestrator by consent of parties is a third person, chosen by two 
ojf more persons to keep as a deposit a movable or immovable 
thing, the property or possession of .which is controverted among 
them, and to restore it to the person who shall be acknowledged 
to be the true owner. Thus every one of them is considered, as 
if he alone had deposited the whole thing. Which distinguishes 
such depositors from those who, depositing a thing that belongs to 
them in common, have only each of them their share in it* 

IL 

727. Every one of those who have named the Sequestrator may 
oblige him to the Discharge of his Trust. — While a thing is under 
sequestration, each of the persons who have deposited it is con- 
sidered as capable of being declared the owner of it. And this 
gives them all, and every one of them in particular, a right to see 
that the sequestrator carefully performs the trust which he is 
bound*to by his office, whether it be in preserving the thing, or 
if it is houses or lands that arc deposited, in repairing and cul- 
tivating thcm. b , 

III. 

723. Difference between a Depositary and a Sequestrator. — See- 
ing the person into whose hands a piece of ground is sequestered 
is bound to cultivate it, and to take eare of it, this kind of de- 
posit is not usually gratuitous. But the sequestrator is allowed a 
salary, besides his expenses, for the time and pains he bestows on 
the execution of his commission. And this distinguishes seques- 
tration from a bare deposit, which ought to be gratuitous, and 
obliges the sequestrator to the same care that he is bound to \$ho 
undertakes a piece of work to be done.® 

• L . 17, D. dtpos. ; — /. 6, Z). eod, * 

b L. 17, D. defies. l . 5, $ 1, eod. 

c L. 1, $ 9, D. dejm. Sec the eighth section of the title of Letting and Siting. 



IV. 

729. *The Sequestrator* si Possession, and its Effect. — - While a 
thing 1 b deposited, the owner retains the possession, and his depos- 
itary possesses for him. And ih sequestration, the possession of 
the right owner remains in suspense j for it cannot be said of any 
one of the pretenders to the thing sequestered, that he possesses -the 
thing,* since, on the contrary, they are all of them divested of the 
possession. But because the sequestrator possesses the thing duly 
in' order to preserve it to the person who shall be declared the ttue 
Owner, this possession, after the controversy is ended, will be cOn j 
sidered, with respect to the owner, Us if he himself had always 
possessed it. And this possession will be allowed a good posses- 
sion -to establish a title by prescription. 4 

V. . • 

730. The Sequestrator must account. — After the controversy is 
ended, the Sequestrator is obliged to account to the person who is 
adjudged to be master, and to restore to him the thing seques- 
trated, with the fruits, if it produces atny, he being paid his salary, 
and his expenses.* 

VI. 

731. Discharge of the Sequestrator. — If* the sequestrator is de- 
sirous to be discharged of his trust, and the perso/rs who named 
him, or any one of them, does not consent to it, he ought to apply 
himself to the judge, and to get them all to be cited in order to 
name another person in his room. .For he having accepted a 
commission which has divers consequences, and which ought to 
have lasted till the controversy was ended, he ought not to be dis- 
chargetLwithoui just caused 

VII. 

732. Rules of Deposit which may he applied to Sequestration. ■&» 
We may apply to sequestration the rules of a deposit which have 
any relation thereto.* 

4 X. 17, f 1, D. depot.; — l. 39, D. dt acq. vel am. possess. • 

* This is u essential condition of this kind of deposit, which is granted *otily in order 
to preserve the thing to the petson who shall be .declared the right owner. L. 0>, f 1, D. 
depot. • 

1 L. 5, i % p. dtp*. 

' s L. 5, 5 I, D. depot. 

29* 
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SECTION V. 

OF A NECESSARY DEPOSIT. 

Art. L 

733 ; ' Definition of a Necessary Deposit. — A necessary deposJ&is 
that of things which are saved in a fire, an earthquake, orahip-- 
wreck, in an incursion of robbers, a tumult, or any other sudden 
and- accidental occasion, which obliges the owners to put what 
they can save into the hands of the first persons they meet with} >. 
whether it be neighbours or others.® 


II. 

734. This Deposit is by Agreement . — This deposit, although he* 
cessary, is nevertheless voluntary, and by agreement, because the 
delivery of the things to the persons, with whom they are deposited 
is in place of a covenant, express or tacit. b 

iil .. 

735. The Duty of a Depositary in a Necessary Deposit. — He - 
With whom a thing is deposited through necessity is bound to be 
as faithful to his trust as, Or rather more than, any other deposi- 
tary, not only because fc of the compassion which the occasion of 
this deposit demands, but because of the necessity which- puts the 
thing into his hands, the owner not being at liberty to choose an- 
other depositary.® And if he fails to restore the tiling deposited, 
or misbehaves in his trust, it is for the public good that this, infi- 
delity should be revejiged, and restrained by some punishment, 
such as the judge shall think fit to inflict, according to the circum- 
stances. 4 


736. The Rules of other Deposits may be applied to fftw.-r-’We, : 
may apply to this kind of deposit the other rules which have been; , 
explained under this title, according as they have relation thereto. t. 

' .. . »■ ■ : r 'A - . 

* L. 1, § 2, D. depos . ; — v, d. L 1, § 1. b § 3, Inst, quid. mod. re contr. o5 t. 

* L. 1, § \ t D. depot.; — 1 1, § 4, D. eod. - ^ 

d Seeing we do not use this penalty of the double, and that penalties are arbitraryin,, 

France, we have thought proper to set <^own here tikis rule in the manner that iHs ifi Ae 
article. * 

* It 'will be easy to discern among the rules of thi^ title those thatiere' applfGiblfe id a‘ 
necessaty deposit. 
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TITLE VIII. 

OF PARTNERSHIP. 

737. The Origin of this Contract , and its Use% — All mankind 
together makes one universal society, in which those who happen 
ta bes linked together by their wants form among themselves dif- 
ferent engagements, proportioned to the causes which render them 
necessary one to another. And among the different ways in which 
the wants of men tie them together, this of Partnership , which 
shall be the subject of this title, is of necessary and frequent use; 
so that we see many partnerships’, and those of many sorts. 

738. The origin of this kind of union proceeds from the nature . 
of certain works, of certain commerces, and other affairs, which 
are of so large an extent, that they demand the union and appli- 
cation of taany persons. It is this which engages men to erect 
companies for carrying on manufactures, for trading into foreign 
countries, for farming the king’s revenues, or those of particular 
persons, and for managing ffther affiiirs of several kinds, according 
as they demand the united*labor, industry, care, credit, purse, and 
other assistance of many persons. And the use of these kinds, of 
partnership is to facilitate ‘the undertaking, the work, the trade, or 
other affair for which the partnership is contracted; and to secure 
to everyone of the partners out of the share which ho has con- 
tributed, in* conjunction with his copartners, such profits and ad- 
vantages ds none of them could be ablp to make by themselves. 

739. The first sort of partnership is limited to certain kinds of 

affairs, or commerces ; but there are others, where the partners en- 
ter into ^community of all that they are able to make by their 
industry and labor. There are likewise some partnerships, where 
the partners agree to a reciprocal communication of all that they 
may acquire, by donation, succession, or in other ways. And 
there arc some ’where the partners agree to a community of all 
goods whatsoever, without exception. » 

740. These* are the several sorts of partnerships, which differ 
from one another according to the interest and intention pf the per- 
sons' 1 who join in them, that we shall treat bf under this title. 

‘741. WC oOght not to set down in .the number of partnerships 
tljeuijijonsof jjjpsons that have any thing or any affair in com- 
mon, independently of their will, such as coheirs, the legatees of 
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one and the same thing, and those who,’ throtigh ^itHe< ' causes^" 
chance to have something between them that is not divided^ or; 
some affair belonging to them in common, without any agreement. 
For these ways of having a thing in common are quite of another 
nature than partnership, which is formed by consent, andthCy 
shall have a plane among the matters to be treated of in the.sec* 
ond book. • > 


SECTION I. , 

OP THE NATURE OF PARTNERSHIP. . ' - *'• 

Art. I. 

742. Definition of Partnership. — Partnership is a covenant* be- 
tween two or more persons, by which, they join in common,* either 
their whole substance, or a part of it ; or unite in carryirfg on so rate 
commerce, some work, or some other business, that they may sharer 
among them all the profit or loss which they may have by the 
joint stock which they have put into partnership.* 

II. 

743. The Shares of 'Partners in the Common Thing ". — The things 
or s affairs that are in common among partners belong to every one 
of' thCm, for the shares that are allotted to them by their cove* 
nant. b 


, . HI. 

744. Shares in the Gain or Loss. — The consequences of the 
partnership, such as the contributions, the gain? the loss, regard 
every one of the partners, in proportion to the shnre they haveiu 
the Stock, or according as they have agreed among themselves.®-' 

-■ . -■.■■■ ' iv.. ■ 

745. These Shapes are equal , if' nothing is said to the <e0n6rtif$i 
— If the portions of loss and gain have not been adjusted by the 
covenant, .they will be equal : for if the partners have made no dis- 
tinction which gives more to one* and less to another, theft ©opdi- 

* L. S, D. pro socto;—l. 1, inf. D. eod.; — l. 52, § 1, in f. eod.;—l.67 t ja/fcfr-fi 52, 
§ 4, in f. eod. ' ♦ ; •• • 

1 L. 29, D. pro soc. c L. 52, § 4, D. pro sac. ; —l 29, eod. 
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tions not being distinguished, the condition of every individual 
partner ought to be the same with that of the others, 4 

v ' 

»• . .. \; 

746. The ^hare of the Profit regulates that of the Loss . — Al- 
though the partners have not expressly designated both the por- 
tions of the gain and those of the loss, yet if the portions of the 
gain have been expressed, those of the loss will likewise be regu- 
lated on the same foot. And if, without saying any thing of the 
gain or loss, it be • sufficiently expressed what every one has put 
into the common stock, the portions of the gain and loss will be 
the same with those of the stock. 0 


VI. 

• 747. Difference of Contributions , and of Portions. — Seeing the 
partners may contribute differently, some more and others less, of 
labor, industry, credit, favor, money, or other thing, it is free for 
them to regulate in an unequal manner their portions, or shares* 
according as every one ought to j^ave his condition more or less 
advantageous, in proportion to tli^ difference of what they con- 
tribute/ 

VII. 

748. Equality of Shares y notwithstanding the Difference of Contri- 
butions. — It is not necessary for the equality of shares of the 
partners in the profit arising from the partnership, that all their 
contributions should be equal, that every one should furnish as 
much money, as much industry, as much credit, as every one of 
the other partners: but according as they contribute differently, 
one morq,money*another more industry, a third more credit, their 
condition iftay be equal, by the equality of the advantages arising 
from these different contributions. And very often it is agreed* 
and with reason, that one of the partners shall contribute only his 
industry, and the other all the stock, and that nevertheless the 
profit shall be equal* because the industry oJ the one is worth the 
money of the other.* 

^L,,a9,.b f pro lflntt. eod. 

• $ 3, Itui. de toda. . 

, f It. 29, D. pro toe. ; — § .1, Inst- de societ. ; — l. 80, D. pro toe.' 

' t § 2, Inst. de Kta^. i —l. 1, C. eod.;—l. 5, § 1 ,D. pro toe. 
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, 749. Inequality of ike Share of the Gam, and of the Share of the 
Loss. — This is another effect of the inequality of thecontribu. 
tions, that two partners may agree that tJie one shall have a 
greater share of the profit than he shall bear of the loss ; and that 
the other, on the contrary, shall bear a greater part of the loss 
than he shall have in the profit. And thus, for example, the 
partners may agree, that one shall have two thirds qf the profit, 
and bear one third of the loss, and that the other shall have one 
third of the profit, and bear two thirds of the loss; which is to be 
understood in this manner, that in case in several affairs of the 
partnership there be gain on one side and loss on another, that is 
only reckoned to be gain which shall remain clear after aU*^|$fe 
losses axe deducted. 11 


IX. 

750. One of the Partners discharged of all Loss. — The same 
consideration of the different contributions of the partners may 
likewise justify the covenant b j which it is stipulated, that one of 
the partners shall have a share„of the gain, and be altogether free 
from loss ; because, for example, of the usefulness of his credit, his 
favor, his interest, or of the pains which he takes, the journeys 
which he makes, and the dangers to which he exposes himself; 1 
For these advantages which the company reaps from' him com- 
pensate that which the partners grant him, by freeing him of the 
losses. And he might very lawfully have refused to engage him- 
self except on this condition, without which he would not have 
entered into the partnership, which perhaps could not have been 
settled and managed without him. But the share which this part- 
ner shall have in the profits is to be understood c only of .the clear 
gain that remains, after deduction of all the -losses out of the promts 
of the several affairs of the company* as has been said in the fore-, 
going article. 

X. . 

751. Fraudulent Partnership. — All partnerships in which thine 
is any condition that is contrary to equity and honesty fire un- 
lawful. ' As if it should be agreed, that the whole loss . .shptngf^aU 


b § 2, Inst, de societ. ; — l. 30, D. pro soc. 

1 § 2, Inst, de societ. ; — l. 29, §1, D. pro soc. 
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upon one of the partners, without his having any shafe of the 
profit, and that the whole profit should go to the other partner, 
without his bearing any /ihare of the loss. 1 * 

XI. 

. 752. Unlawful Partnership. We cannot enter into partnership, 
except it be of a commerce, or other thing, that is honest and 
lawful. And all partnerships contrary to this rule would Be 
criminal. 11 

XII. 

753. Difference between Partnership , and other Contracts , as to 
the Extent of the Engagements. — The contract of partnership is 
in this different from other contracts, that every one of the other 
contracts hath its engagements limited and regulated by its par- 
ticular nature; whereas partnership has a general extent to the 
engagements of the different affairs, and of the several covenants 
inttKwhich the partners enter. Thus, their engagements arc gen- 
eral and indefinite, such as those of a tutor, or of one who under- 
takes the care of another’s concerns in his absence, and with- 
out his knowledge. 0 And likewise honesty and fair dealing 
have in this contract an extent proportioned to that of the en- 
gagements.? 


SECTION II. 

IN WHAT MANNER PARTNERSHIP IS CONTRACTED. 

Art. I. 

; 754. Partners ought *to choose one another reciprocally. Part- 
nership cannot be contracted but by the consent of all the part-' 
ners, who Ought reciprocally to choose and approve of one 
another,* in order to form among themsejves a tie, which is a 
iind. of brotherhood. 1 * 

’3, J uk. T>. pro soc . ; — h 29, § 2, Z). eo$. 

1 pro soc.; — t. 35, $ 2, D. de contr. empt. ; — l. 53, D . pro socio . 

° Z. 38, Z>. pro soc. See the beginning of the second section of Tutors . 

P Z. 3, C. pro soc. * 

■ /fist, de M. ex. cotis. 

■ h L, 63, D.pro soc. 
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765. Difference between having a Thing in common^ and being in 
Partnership. — It is not enough to form a partnership, that! two or 
more persons have any thing in common among them,soch US 
the coheirs of one and the same inheritance, legatees, donees, 
or purchasers of one and the same thing, .f'or these ways of 
having something in common among many, not implying the 
reciprocal choice of the persons, do not link them together in part- 
nership. 0 


III. 

756. The Heir or Executor of a Partner is not a Partner. — The 
choice of the persons is so essentially necessary to the constituting 
Of a partnership, that even the heirs or executors of the partners 
themselves do not succeed to this quality of partner, 4 because it 
may happen that they are not lit for it ; and likewise, that even 
they may not either relish the commerce that is carried on by the 
partnership, or not approve of the persons of the copartners, 
hence it is that, since the tie of partners can be no other than? 
untary, the partnership is broken off by the death of one of the 
partners, in the manner which shall be explained in the fifth and 
sixth sections. 

IV. 

757. It cannot be stipulated that the Heirs or Executors shall be 
Partners. — If ^t had been agreed among the partners, that the 
partnership should be continued between their heirs or executors, 
this agreement would imply the condition that the heirs or execu- 
tors should be liked by the copartners, and that they also should 
approve of the other partners. And it would not have this effect, 
that persons who could not sort one -with another should be 
linked together against their wills. 0 

V. 

758. The Partner of one of the Partners is not in Partnership 
with the others. — If one of the partners takes another person* into 
partnership with him, this third person will not be partner with 

v, c 

c X. 31, ZX pro boo.; — l. 32, eod. See the seventh article of this section* 
d X. 65, § 9, D. pro soc . ; — 63, $ 8, eod. 

* X. 59, D. pro boc. ; — l. 35, eod . ; — l. 52, § 9, eod. 
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the others, bat only with the partner who has associated him. f 
And this will make among them a second partnership, distinct 
from the first) and limited to the share of that partner who haa 
associated to himsel&'another. 


VL 

759. Partnership may be contracted without Writing *, and which 
Way . — As consent may be given either in writing or without 
writing, and even among persons that are absent, by letter, proxy, 
or any other mediator, so partnership may be contracted all these 
Ways, and also by a tacit consent, and by acts which make proof 
of it. As if persons carry on a joint trade, and share the profit 
and the loss.* And the partnership lasts as long as the partners 
are willing to continue in their union. h 


VII. 

760. Of those who buy a Thing together. — If two or more per- 
sons, having a mind to buy the same thing, agree, in order not to, 
raise the price by bidding against one another, to buy it jointly 
together, either by one of themselyes, or by a third person ; this 
agreement makes the thing bought to belong to them in common, 
but it does not join them in partnership. For they are not linked 
together by the choice of the persons, but only by the thing which 
they have in common. 1 


VIII. 

4 

761. The Partners are at Liberty to c\iler into all Manner of Law- 
ful Pacts. — People may in partnerships, as in all other contracts,, 
make all manner of lawful pactions. Thus, they may contract a 
conditional partnership, whether it be that they will have their 
partnership to commence only after the condition has happened,, 
or that they will have it to take its effect immediately, and to be 
dissolved by* 1 the existence of the condition. 1 


.IX. 

"' 762. Pacts concerning the Duration of the Partnership. Part- 


t L. 19, Z>. pro toe . ; 
* L. 4, D.pro toe. 


—1. 20, eod. } — l. 47, i 1, D. de reg.jivr. 

See the eighth, tenth, and sixteenth articles of the first section of 


tkvenastt. ■ • , 

b f 4, Lot. de tociet .; — l. 5, C. pro toe. See the fifth section of this title, 
l L. S3, D. pro toe.;—l. 29, D. comm, divid. 1 L. 1, D. pro toe.}—l. 6, C. eod. 

■VOI*. I. 30 
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nership may be contracted so as to begin either immediately, or 
after a certain time, afid to last either to‘ the time agreed bn, or 
during the life of the partners,” 1 and in .such a manner that, if. 
there are many copartners, the death of oi\p of them may not 
interrupt the partnership among the others.® 

j • 

X. 

763. Penal Clauses. — We may add to the contract of partner- 
ship penal clauses against him who shall contravene what has 
been agreed on; whether it be by doing what he ought not, or 
not doing what he ought to have done. 0 But the effect which 
these kinds of penalties are to have is to be regulated by the pru- 
dence of the judge, according to the circumstances.® 

XI. 

764. Pacts for regulating the Shares. — The partners may either 
regulate themselves the shares which every one is to' have in the 

, partnership, or they may refer the matter to the arbitration of 
other persons; and if they have referred it to other persons, or 
even to one of themselves, it \\ill be the same thing as if they had 
referred it to the arbitration of skilful and reasonable men; and 
what is determined herein by the persons named will not take 
place, if any of the* partners has reason to complain of the 
award.* » 


ta L. 1, D. jnv «oc. * 6 

n Without this agreement, the death of any one of the partners would dissolve the part* 
nership with respect to the others, as shall be shown hereafter in the fourteenth article of 
the fifth section. 

° IA. 41 et 42, B. pro socio ; — ». L 71, eod. 

P By our practice these kinds of penal clauses are only commfnatory, bcjgg added to 
contracts, only that they may stand instead of a reparation of damages, which reparation 
ought to be no greater than the damnge. ... . , ? 

Thus it is by the circumstances oF the events that we judge of the effect which the po^- 
nal clauses ought to have. And as it is just to lessen the penalty if it exceeds the dam* 
age, or if any circumstances may excuse the non-performance of the articles of the cove* 
nant r so it may likewise happen that it may bp just to decree a reparation of damages 
greater than the penalty; if it is not, for example, expressly said that the penalty* shall 
stand in lieu of all damages, or if the agreement lias been contravened through* some 
fraud, or some fault of a different nature from those which the contractor* did foresee; 
and had a mind to prevent. See the fifteenth article of the third section* and: the nine* 
tecntli article of the fourth section of Covenants. \ 

q LX. 76, 77, 78, 79, et 80, D . pro sdk;— *Z. 6, D. tpd. See the eleyenthia^de of the 
third section of Covenants, V i. 
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xii. . . . .. 

765. A Gift under Color of a Partnership . If a partnership were 
contracted only to color a deed of gift from one of the contractors 
to the other, so that $ie profits should belong wholly to one of the 
partners, this would not be a partnership, there being only one 
person who reaps the whole profit.' And if such a contract were 
entered into for the behoof of a person to whom the other cannot 
make over any thing by deed of gift, the contract would be null 
and unlawful, as being made to elude the law.® 


SECTION III. 

OF TIIE SEVERAL SORTS OF PARTNERSHIPS. 

Art. I. 

766. Partnerships are General, or Particular. — Partnerships 
are either general; of all the goods of the partners; or particular, 
of some goods, some commerce, or of some farm, or other thing : 
and the goods which are put into^the partnership become com- 
mon to all the partners, although they are not delivered, and 
although they remain in the possession of the partner who was the 
owner of them before the partnership was? contracted. For the 
intention of the partners to communicate the goods makes a 
tacit delivery of them ; and each of the partners possesses for 
all the others the thing belonging to them in common which is 
in his custody.* 

II. 

767. The Partnership of Profits , or Pure and Simple. — If, in a 
contract of partnership, the parties had omitted to express of 
what goods, what business, or what commerce the partnership 
was to consist ; and it was barely said, that they joined in 
partnership, or that the partnership should be of the gain and 

■ rjjpfit Which - the partners should make, without naming any thing 
in particular; the partnership would extend only to the profits 
which the partners might make by the trade and business which 
they should carry on jointly together . b 

0 

r L. 5, $ 2, ZX pro soc. ; — 1 . 85, f 3, D. de mort. cans, donat. # 

• L. 82, § 24, D. de donat . int. vir. et uxor. 

• L. 5, D. pro so $ ; — Inst, de societ . in princ. ; — l. 1, § 1, et l. 2, D. pro sot 

b L. 7 et L 8, D. pro soc. ; — l. 45, § 1, D. de acq. vd omitt. hmred 



352 THE CIVIL LAW. [part IJBOOK 1. 

• m. • ' . - 

768. The Partnership of Profits does not include Inheritances., 
Legacies , and Gifts. — A partnership of gains and profits does not 
comprehend inheritances, legacies, gifts,' whether they be gifts 
that are to have their effect before or after the death of the giver, 
nor that which the partners may have acquired any other way 
than by their industry, or from the effects which they have put 
into the joint stock. For these sorts of acquisitions have their 
causes and their motives in the persons of those to whom they 
happen ; such as some merit, some tie of friendship or relation, or 
the natural right of inheriting; which are advantages that the 
partners did not mean to communicate to one another, unless 
the same be particularly* expressed, because they are not the same 
in every one of the partner's. Neither does this kind of partner- 
ship take in the debts owing to the partners, except they be 
such as may have arisen from the affairs or commerce of the 
partnership . 0 

' iv. 

769. A Partnership’ of all Manner of Estate arid Goods excludes 
nothing. — A general partnership of all manner of estate and 
goods includes every thing that may belong to the partners, or be 
acquired by them, by any cause whatsoever. For the general ex- 
pression of all manner of estate and goods leaves nothing out. 
And successions, legacies, donations, and all other sorts of acqui- 
sitions and profits, are comprehended under it, . unless they are 
BpScially reserved . 11 

V. .. 

770. A Personal Reparation of Damages to one of the Partners is 
to he put into the Joint Stock. — In a universal partnership of all 
manner of estate and goods, each partner ought to communicate, 
not only all his estate, real and personal, and all that may accrue 
from his industry ; but likewise if it happens that in his particular 
le has been injured, of damaged in his person, or otherwise^ he 
aught to put into the joint stock whatever he receives in satigfaS* 
kion of the injury or damage done him. And if the coparther re- 
ceives a reparation of damages on the account of another person, 

0 L. 13, D. pro UH}. i- 1. 71, f 1, «*»,* — U, 8, 9, 10, et 11, Z>. eodf-rl. 'i$, 
td omitt. hared. ; — l. 12, D.pro socio. 

** L. 1, $ 1, D . pro soc.; — l. 3, $ 1, tod.; — l. 73, D. eod. 
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such as his son, or otherwise, he will also be bpund to communi- 
cate it.®: £*or> a. partnership , of all manner of estate and goods 
leaves jiothing proper or peculiar to the partner. 

VI. 

771. The Personal Condemnation of a Partner. — If, on the con- 
trary, one of the partners is condemned on an accusation which 
he has drawn upon him self by his own folly, he alone shall bear 
the punishment which he has .merited. But if he is unjustly con- 
demned, the injustice ought to fall upon all the partners, and not 
on him alone. And the same distinction is to be made in the 
other kinds of condemnations in civil causes, according as the co- 
partner has been well or ill grounded in his claim, or has defended 
himself ill or well. 1 Thus, in both these cases, it will depend on 
the equity of the partners, or prudence of their arbitrators, to dis- 
cern aright between the losses which the copartner ought to bear 
alone, and those which ought to fall on the whole partnership. 

VII. 

772. Unlawful Profits do not come into the Joint Stock. — The . 
unlawful and dishonest gains wbirfh a copartner may make do not 
enter into the partnership ; and he who makes them ought alone 
to be chargeable with making restitution of what he has ill got. 
But if the. other partners share with him. in his unlawful gains, 
they will become his accomplices, and be liable to the same pun- 
ishment which he may have deserved.* 

VIII. . 

773. Partnerships are limited to the Thing's put into the Commu- 
nity. — * Partnerships are limited to the kinds of goods, commerce, 
or othet things* which the partners are willing to join in com- 
mon:; and do not extend to those things which they have no mind 

•4o put into the community. Thus, for instance, if two brothers 
tenjoy; in. common the inheritance of their father, and continue in 
-ja partnership of the profits and losses which accrue from thence, 
^hey may for all this possess each of them in particular whatever 
•^heyi may acquire any other way. h 

^ * v Z.v52, ) 16, D. pro socio . • { L . 52, § u U, D, pro soc. 

■ 'v5 * JS.52, f it, D. pro soc . ; — /. 53, eod. ; — l 5 5* inf. eod> 

* £. 52, 4 6, D. pro socio. 

30* 
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■> , IX. ■ ■■ I- _ . •* 

■ 774. If there is any Obscurity in the Contract of Partnership^ to 
know what it comprehends. — If thf partnership happens io be con- 
tracted in terms which give occasion to dotibt yrhether all the estate 
present and to come is comprehended in it} or only the present 
estate in possession, or there aTe other such • like doubts ; they 
are'to be interpreted by the ways in which the partners' themselves 
shall have executed their contract, and by the circumstances which 
may be able to show their intention, according to the foregoing 
rales, and the general rules of the interpretation of covenants. 1 

• • X. 

775. Debts of the Community and of the Partners. — The debts 
owing by the community, and its other charges, are to be paid out 
of the common stock; and the partnership being encjpd, each 
partner owes his share of them in proportion to the share he has 
in the joint stock. But. the moneys borrowed by a partner, which 
have not been put into the common cash, or have not been laid out 
to the ttee of the community, are the peculiar debt of him who 
borrowed them. 1 

XL 

776. What the Partner may or may not take out of the Public 
Stock. — In a universal partnership of the whole estate and 
goods, of all profits, and of all expenses, each partner can only 
dispose of his own share, and he ought not to .take out o^ the 
common stock for his part icular expenses more than what is ne- 
cessary for the maintenance of himself and family. Thus, partner* 
of their whole estate and goods, who have children, educate and 
maintain them out of the joint stock ; but they cannot' take mar- 
riage portions out of it for their daughters. For a marriage por- 
tion is a capital, which the partner ought to take* out of his own 
share, unless it be otherwise regulated by contract or custom.* 

XII. v 

777. Extraordinary Expenses of a Partner. — If in a universal 
partnership it had been agreed that the daughters’ portions should 

1 L. 34, D. de reg.jur.; — 1. 168, eod. See the eighth and the following articles of’the: 
second section of Covenants. v :• -v:l -.sas . 

1 L. 27, D. pro toe.'; — 1 . 1 2, eod. ; — l. 82, D. eod. 

■ L. 68, D. pro toe. ; — l. 78, $ 8, eod.; — L 81, eod. 
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be taken out of the joint stock) and it happen that one of the 
partners bath 9. daughter to itiarryyand that the others have ndhe, 
this daughter will nevertheless lave her portion out of the joint 
stock.* , And this partner , will have this advantage over the others^ 
without any injustice for each of them might have had it. And 
the state in which they were all of them, under the same uncer- 
tainty of the event, and with the same right, having rendered their 
condition equal, it made also their agreement just. 

XIII. 

* « 

778. Unlawful Expenses. — The expenses which the partners are 
at in gaming, debauchery, or oilier unlawful practices, are not to 
be taken out’ of the common stock. 0 . 


SECTION IV. 

OP THE ENGAGEMENTS OF PARTNERS. 

Art. I. 

779. Unity and Fidelity among the Partners. — Partners being 
united by a general engagement, 1 * in a sort of fraternity , b to aet the 
one for the other as every one would do for, himself, they owe re- 
ciprocally to one another an upright fidelity and integrity, such as 
may engage every one of them to share with the others whatever 
they Rave belonging to the community, with all the profits, fruits, 
and other revenues which they may reap from it ; and not to keep 
any thing to themselves, but what they may lawfully do by theix , 
contract. 0 

II. 

^90. Care and Vigilance of the Partners. — Besides the fidelity. 
Which the partners owe to one another, they likewise owe their , 
care for the affairs and effects of the community. But whereas 
their fidelity admits of no bounds, they are obliged, with respect 
■** , * 

L. 81, D. pro toe. 

0 L. 59, $ 1 , D, pro soc. As to the expenses which are laid out on acoonnt pf the part* 
nax*hip,seethe eleventh article of the following section. 

* See the twelfth article of the* first section. • 

> See the first article of the second section. * 

c Z. 52, \ 1, D.pro. toe . / — l. 3, C. 1, w/. D, mi . ;—&•§§, $ 
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tcj the care Which they owe, to use only the sameappbc^tio^atnd 
vigilance in the common affairs as they user in their owp,* r 


III. 

781. Partners accountable for Fraud, and Gross Faults, -rn This 
duty of care and vigilance which the .partners owe to one another, 
being regulated by the care which they have of what is their ‘own, 
it does not extend to the greatest exactness that the mo§t careful 
and diligent persons are capable of ; but it is limited to make.^em 
responsible for all deceit, and for all gross faults. And if a part- 
ner, who takes the same care of the common affairs as he does of 
his own, falls into some slight fault without any- evil intention, 
he is not accountable for it.: and the other partners ought to 
blame themselves for not having made choice of a more careful 
partner.® 

iv: 

782. Accidents. — Partners are never responsible for any acci- 

dent; unless they have given occasion to it by some fault ipr 
Which they ought to answer. As if a partner has suffered a thin 
which he had in his custody tef be stolen/ / 


V. 

>■ 783. If a Partner appropriates to himself or converts to his , own 
-Use, any Thing- belonging to the Community. — If one. of the part- 
ners appropriates to himself or conceals any thing belongSlg .to 
the community, or if lie puts it to his own use contrary tp the in- 
tention of the copartners, lie commits a theft,? and will he liable 
to make good their damages. And if, having in his bands some 
of the money belonging to the joint stock, he lays it out '"on. his 
own particular affairs*, he will be obliged to pay interest for ^t, as a 
reparation of damages to his copartners, and as a punishment of 
his own infidelity. 11 

vl ; 

784. Use of the Common Thing' without Fraud,’— If q. 
happens to have in his custody, without any fraud, a thing belong- 

■ X. 3, C* pro soot o. ; — $ Inst, de socictate . t 

v- « X. 52, j 3, D. pro soc . ; — $ t ilL Inst, ds sociei,; — l 72, D.pro toe. 

f X. 52, § 3, D. pro socio, Sec the twelfth article of this section. , ¥ .. 

* L 45, 2X pro soc. h X. 60, D . pro soc . ; — l . 1, J l r ZV de nsur , « 
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itfg to the cotiunuinity, such as any movable thing which he has 

made some use of, it will not presumed that, because he had 
the thing in his custody, and made use of it, therefore he is guilty 
of theft ; but that he^ being the owner of it in some part, did make 
use of hiS Own right, being confident of having the consent of his 
copartners. 1 

VII. 

$85.' Loss or Damage caused by a Partner. — If by some fault, 
violence, or other unlawful means, a partner occasions damage to 
the community, he shall be bound to make it good. 1 

VIII. 

• 

'■ 786. The Service which a Partner does is not compensated with 
the Loss which he occasions. — If the same partner who has caused 
any damage, or who through his fault and negligence has given 
occasion to some loss, which may be imputed to him, happens in 
other respects to have procured some profit to the community, the 
profit which he has procured will not be compensated with the loss 
which he has occasioned. For he Was bound to procure this profit, 
and consequently cannot compensate it with the loss.™ 


IX. 

787. The Partner is answerable for the Act of the Person whom, 
he has taken into Partnership for his Share. — If one of the part- 
ners lias taken pnother person into partnership with him for his 
particular share, and has suffered him to meddle in any affair of 
the community, he shall be account&bic for the act of the said 
person, and must make good to his copartners the loss which this 
third person shall have occasioned to the community. For it is 
his faulf that he lias made a bad choice, and that he did it without 
the knowledge and consent of the other partners.® 

X. 

788. Loss and Gain occasioned by the Pnder -Partner. — If this 
Srtchhspartner happens to have been the author of loss in one re- 

1 L. 51, D. pro toe. . 1 L. 47, $ 1 ; — 11. 48 et 49, D.*pgv tocio. 

m LI. 85 et 28, D. pro toe. ; — ,1. 23, $ 1, tod. If this loss wore not occasioned ‘by some 
Grand, or other unfair way, if it were small, and the profit were considerable, and wholly 
owing to the indnstry ofthat partner, would this compensation be unjust? - 

■ L. Otj D. pro toe. 
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spect, and of profit in another, the loss and profit will not bo com- 
pensated together in this case; 0 no, more than in the ca^e of, the 
loss occasioned by the partner who had procured profit, as ha§.bc«? 
already mentioned in the eighth article, because the act qf thh! 
under-partner is the act of the partner himselL 

xi - 

789. The Expenses of the Partners. — The partners recover f 6nt 
of the joint stock all their necessary, useful, and reasonable, ex- . 
penscs which regard the community, and which they have been at 
on account of the common affairs ; such as travelling expenses, 
whatever they have laid out on the carriage of persons or goods, 
.Workmen’s wages, necessary repairs, and other the like charges. 
And if the partner who has been at these expenses had borrowed 
the money upon interest, or having advanced the money him- 
self, his copartners have been backward in reimbursing him, ho 
will likewise recover the interest of the money from the time that 
he advanced it, although he has not made any legal demand of 
it. But the partners do not recover the expenses which they have 
laid out unnecessarily, or for their own pleasure.* 1 

XII. 

790. The Particular Loss of a Partner , occasioned by the Affairs 
qf the Community. — If a partner suffers any particular loss in 
doing the business of the community, as if he exposes himself to 
any danger, and, for instance, in a journey which Jb.e makes for the 
common affairs, he is robbed of his clothes, and of the money 
which he carries with him for an affair of the community, or for 
the expenses of his journey, or that he himself is wounded, or any 
one of his servants ; these kinds of losses will be made good to 
him out of the joint stock ; for it was the affair of the community 
that brought them upon him, and nothing on his part gave occa- 
sion to them.* 1 

0 L. 23, $ I, D. pro soc. Sec the remark on the eighth article. 

P L. 52, § 15, D. pro soc . ; — /. 38, $ 1, cod. ; — 1. 52, § 12, cod.; — l. 27, D. de ncg. gsstfT 
— 1. 67, $ 2, D. pro soc. ; — l. 52, § 10, cod. ; — v. 1. 1 8, $ 3, D./am. ercisc. 

* L. 52, f 4, D. pro soc . ; — l. 61, cod. Sec the article that follows, and the last article 
of the second Section of Proxies. The sequel of this fifty-second law, 4 4, shows that it is 
to be understood of money that the partner takes along Ttjth him for the expenses of his 
journey, or for the affair of the community : for if the partner were robbed of hid own 
money which he carried with him for his own particular affairs, the loss of It would fall 
upon himself, because it was for his own affairs that he earned it 'And the occasion of 
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‘ 791. Particular Gains or Losses on Account of the Partnership.--* 

If it Happens that the partner by the occasion of some affair of tfte 
community reaps sofme profit ; as if the affairs of the community 
give him access to a person from whom he receives a favor, or if 
they give him light into some particular affair in which the commu- 
nity is no ways concerned, and he makes advantage of it : or if, 
drt the contrary, the partnership is to him an occasion of loss, as if 
the care of the common affairs makes him neglect his own : or if 
any ohe out of spite to the society forbears to do him the good 
offices they were wont to do ; these kinds of gains and losses will 
concern him alone.' Because these events have for their causes, 
either the particular conduct of the said partner, or his merit, or his 
negligence ; or some other fault, or some chance : and because the 
ljuricture which links together these causes with the occasion of 
affairs of the community is, as it were, an accident, which 
does hot affect the community, but only the partner to whom these 
things Aiay* have happened. 


XIV. 

• 

792. Loss of Things designed to he put into the Common Stock. — 
All the losses of the joint stock are common to the partners. But 
in order to judge whether the money or other thing which is lost 
ought to be considered^ as part of the common stock, it is not 
enough that it was designed to be put into it, but we must consider 
the circumstances in which the things are when the loss happens. 
Thus, for example, if the money which a partner was to furnish 
for buying of merchandise perishes in his own hands, before he 
has ptit it into the common cash, or laid it out on the common 
concern* the los^is his own. But if this money was to be carried 
a journey, in order to buy something for the public account, and it 
happens to be robbed on the way, the community bears the loss of 
it, although it was not yet laid out on their account; because it 


the con veniency which tho affair of thd community gave him to do his own business 
ougfit not to be prejudicial to his copartners. - ■ 

It is necessary to remark on tho fourth section of this fifty-second law, and, on the sixty- 
first law cited on this article, that their disposition corrects the hardship oS Jhe last sec- 
tion of the sixtieth law, which says, that a partner who is wounded on occasion, of an 
affair belonging to the community bears the changes of his own cure ; and that for this 
reason, because that although he suffers this expense on account of the community, yet it 
is not for the community that the expense is laid odt. 

’ r L. 60 , $ 1 , D. pro socio. & 
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was on the community’s account that it was cdnied, and the part* 
net’s destination of it to the public use was accomplished bn hia 
part. Sothat the money was transported <at the peril of thel^hdfe 
community. ■ And in other such like events, the loss falls or fells 
npt upon the community, according to the state, of things. And 
we must discern whether the partnership is already formed ; what 
is the destination of the money, or other thing, that is to be put. 
into the joint stock; what steps have been taken towards putting 
it in, and the other circumstances by which we may be able ft) 
judge if the thing which perishes ought to be considered as being 
already in the common stock, or as belonging still to the person 
who was fo put it in.* 


XV. 

793. Insolvency of a Partner. — If one of the partners- has ad- 
vanced money, or has entered into some engagement, against 
which the community ought to indemnify him; every' one of the 
partners must reimburse or indemnify him in proportion *to their 
shares. And if he is not able to recover the share of one of the 
partners who is insolvent, or cannot for other reasons get payment 
of him, this share of the deficient partner must be paid by all the 
other partners. For it was on the community’s account that thi3 
partner advanced the money, or entered into the engagement ; .and 
the losses as well as the gains ought to be shared.* 

XVI. 

794. One Partner cannot, engage the others unless they 'have em- 
powered him so to do. — Partners, even those who are in ‘partner- 
ship of their whole estate and goods, can alienate only their own 
share of the common stock, and cannot by their act hind the 
community, except in so far as it has empowered them; or as 
the engagement into which they arc entered has been useful, or 
approved of by the other partners.® But if one of the partners is 
chosen for directing the affairs of the society, and is intrusted with 
the chief care of them, or if he is set over any particular com- 
merce, or any other affair, the engagements which lie enters into 
will be common to all the partners, in so far as they concern the 
business with which he is intrusted.* 

* L. 58, $ 1, D. pro toe. L. #7, D. pro gnc. i.- 

“ L. 68, D. pro soc.; 1. 1 7, eod . ; — 1. 16, D. de rtb. cred.; — e. i. tone. C.ri- dnammis 
pign. data pt. ; — l. 82, D. pro toe. " ' ■ ' . ' ;v 

, * L. 14, D. de pact.; — l. 67, D. de verb, tignif. See die 357th and 358th articles Of 
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795. A Partner cannot take his Capital out of the Common Block. 
— ■ The partners cannot ^take out of the common stock that which 
they have put intojit, because the whole stock belongs to the 
community, and cannot be diverted nor diminished but with the 
consent of -all the partners while the partnership lasts.* And it is 
no more lawful for a partner to diminish the common stock, than 
it is to break off from the partnership unfairly, and with a sinistei 
view. 1 


XVIII. 

796. Of him who proposes a Partner , and ansioers for him. — li 
one is received into a partnership by order and upon the recom- 
mendation of a third person, who proposed him to the partners 
and who answers for him, this third person will be accountable 
for the act of the partner whom he recommended, in the. same 
manner as he would be for his own proper act, if he himself were 
a partner. 1 

XIX. 

• 

797. Benefit of Partners as to the Payment of what they owe tc 
one another. — If a partner happens to be indebted to his fellow- 
partners on account of the partnership, without being chargeable 
with any misdemeanour or knavery, and is not able to pay ali 
he owes, without being reduced to great necessity, his copartners 
are obliged, no* only out of humanity, but also because of the 
brotherly tie that is between partners, Jo have compassion on him, 
whether their partnership be universal of all their estate and goods, 
or only particular of certain things. And they ought not to cxacl 
rigorously all th^t he owes them, if he is not able to pay it.tvi^ 
out being reduced to great extremity. But they ought to make^W 
payment easy to him, whether by taking lands or houses, movabt|jj| 
and other effects, at a reasonable price, or dividing the payments 
granting delays, or other favors and eases, according to the cif- 
cpmstaiio«?<}. And whatever constraints they should make use O 
beyond these* limits, and contrary to this temperament, may b< 

ordinance jtS Btois . Sec the fifth article of (he second section of Covenants , dnd likewise 
the title ot Partnerships in the ordinance of 1673. 

. 7 See thefifth article of this section. * 

f : S^Mhe third and the following article of the fifth section. 

• L. vU. D. pro toe. s 

i?:.: von. i. 31 - 
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mitigated by the intervention of the judge, according to the qual- 
ity of the partners, the nature and quantity of the debt, the goods 
of the debtor, those of the creditor, and other views of the state of 
things. 1 * 

XX. 

798. If the Partner renders himself unworthy of this Benefit * — 
This- humanity which copartners owe t:;, one another is not.- due 
to him who 1ms knavishly made away his effects, that be. might 
avoid payment, or who, to prevent sentence being given .agadgst 
him, disowned the quality of a partner, or has in any other.mtm- 
ner of way rendered himself unworthy of such a favor.® ’ . 

XXI. 

% • 

7fl£). This Benefit does not extend to the Sureties, nor to. the Heirs 
or; Executors of the Partners. — The sureties of a partner,: those 
who -are bound to answer for what he docs, his heirs or executes, 
and other successors, cannot claim this benefit; because their obfir 
gation is quite of another nature ; the sureties, and those who fire 
accountable for the act of a partner, being bound, with this .view 
of the partner’s proving insolvent, to make good whatever 1 heah&ll 
happen to owe; and the heirs, executors, or administrators, hav- 
ing accepted of the succession, ciumot lessen the charges of it*^i.^ 

.. . ’ XXII. 

• 800. One Partner can do nothing in the Affairs of the ■ Community , 
against the Will of the other Partners. — The partners cannot do 
any thing in the common concerns but what belongs^ to their 
charge, or is agreed to by all the partners. And if one partner 
attempts to make any change, every one of hjs fellow-*partnefs 
may hinder him; For among persons that, have -the. same -right, 
those’ who refuse to admit of any innovation are:better>fcfandodi<tO 
oppose iit, than they are to innovate who make [the attempts .’i JBut 
if fhe ; change which a copartner has made has been. made, m >4h0 
presence of the others, and they suffered it, they cannot .afterwtird 8 
complain of it, even although it should be to thoii disadvantage.* 

b L.63, U. prosoe.;—t. lTi,Dde rtg.jtir. See theninth and ‘the.f&fioAing.’ Articles 
of the title of Partnerships in the ordinance of 1673. 

e L.63,$7,D.prosoc.;—l.67,$ult.eod. 

; -if £. 63, H 1, % D. pro »c. . . i,, 

• L. 28, D. copm. dmid. . 
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SECTION V. 

OP THE DISSOLUTION OF THE PARTNERSHIP. 

Art. I. 

801. The Partnership is dissolved by the Consent of the Partners. 
— As partnership is formed by consent, so is it in the same man- 
ner dissolved, and it is free for all the partners to break off their 
partnership, and to give it over whenever they please, even before 
the end of .the term which it was to have lasted, if they all agree 
to it.* >■ 


II. 

v. 802. Each Partner may break off Partnership when he pleases.— 
The ’tie which is among partners being founded on the reciprocal 
choice which they make of one another, and on the hopes of some 
profit, it ; is free for every one of the partners to break off partner* 
shipwhenever he pleases ; whether it be because there is no good 
agreement among the partners, or tfiat some necessary absence, or 
other affairs, make the partnership burdensome to him who is de- 
sirous to leave it; or that he does not like a commerce which the 
partners are about to undertake ; or that he does not find his ac- 
count in the partnership, or .for other reasons. And he may give 
over partnership without the consent of the other partners, and that 
•Cfren before the time at which it was to have ceased, and although 
it have been agreed that none of .thg partners should break off 
th® partnership till the time agreed on were expired. Provided 
that the partner does not break off with some sinister view; as if .-he 
efuits tha partnership that he may buy for himself alone what the 
Whole community had a mind to purchase, so that he may make 
«omc other- profit, to the prejudice of the other partners, by . hit 
leaving them : or provided he does, not quit after some business is 
b%un, or at an unseasonable time, which may occasion some loss 
damage to the community . b * 

IIL 

. 8d3i A Fraudulent Renunciation of Partnership does not free the 

* L. 65, § 3, D. pro socio ; — l. 5, C. eod. 

h L. 63, in m fine , D . pro soc . ; — 11. 14, *15, et 16, eod. ; — l, 65, § 4, eod. ;*—d. 1. 6$, § 6 ; 
l. 5, C. eod.; — § 4, Inst. eod.;*-—L. 14, D. eod. See the following articles 
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Person who so renounces from his Engagements. — The partner 
ttfhd' brekks bff partnership with hn ttrifair' - design' di^Wgftige^’ftis 
copartners from all engagement to him, ^nt 'does not dihtSt#^g6 
hirhstflf from his obligations to them. Thus, fib who should ‘with-- 
draw* himself from a universal partnership of their whole 1 estate’, 
present anjl to come, tiiat he alone might inherit a succession fallen 
to him, would bear the whole loss, if the succession which he 
alone inherits should prove burdensome ; but he would hot' deprive 
his copartners of the profit, if the succession should prove adVhh* 
tageous,. and they have a mind to share in it. And in gdnefelpif 
a partner breaks off at an unseasonable time, which occasions' the 
loss of some profit to the community, which otherwise it might 
have made, or which causes any other damage, he will be bound : tO- 
make it good. As if he quits before the time to which the part- 
nership was to have lasted, abandoning a business with which he 
was charged. And he who breaks off the partnership in this man- 
ner shall have no share in the profits which shall happen to 'be? 
made afterwards ; but lie shall bear his part of what losses shall 
afterwards happen, in the same manner as he would have been; 
bound to do if he had not quitted the partnership. 0 

V. ....... * IV. 

’ ! < 804. An Unseasonable Renunciation. — The partner who ire* 
n ounces the partnership at an unseasonable time, not only does 
not free himself from Ills engagements to his copartners, buj; is - 
answerable for all the losses and damages which his unseasonable 
renunciation may have caused to the society. Thus, if a partner 
quits whilst he is on a journey, or engaged in any other, business 
for. the community ; or if his quitting obliges the partners 'to sell 
atiy merchandise before the time; he shall be, bound to make 
goed. the losses and damages which his leaving the partnership 
under, these (circumstances shall have occasioned. 4 . 

V. 

805. We are to judge of the Unseasonableness of the Kenimcig* 
tiott by the Interest of the whole Community.— -In i order, tpi jud§ e 
Whether the partner withdraws himself at an unseasonnbLe^linjfeif 
it -is neefcssary to consider what is most profitable for,;jfehe,wrb©fo^ 
community, and not for any pne of the partners in particular. 0 

* 3,2) prosoc.;— f. U, tod.;— 1. 65, § 6, corf. See ? 

4 i. 65, i 5,' D. pro toeio ; — l. 14, tod. t * £• ioc. - ,-i 
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806. PrqfU after the , Renunciation* r- If, .after a, fair and,l*w{nl 
reavuieiatioi^ .the partner who has quitted the partnership, begfii*. 
aftew to carry qn. an^ commerce from which he reaps some profit, 
he. will not be bound; to share it with his former partners/ , 

. , " " ' ; vii. . ' 

>,807. A Fraudulent and Unseasonable Renunciation is never per- 
mitted. < — A fraudulent and unseasonable renunciation is never 
permitted, whether the contract of partnership has provided 
against it or not. For tins would be repugnant to fidelity, which, 
being essential to the contract of partnership, is always understood 
to be comprehended in it,* . • 

’ VIII. ‘ " 

>808. The Renunciation is of no Use till it is known , but is in 
the mean While prejudicial to him who has made it. — The renuncia- 
tion is of no use to the person who has made it, till it be made 
known to the other partners ; and if in the interval after the renun- 
ciation, and before it is known to Jhe other partners, he who has 
renounced makes any profit, he will be obliged to share it with his 
copartners ; but if he suffers any loss, it will all fall upon himself. 
And 'if in this space of time the other partners reap any gain, he 
will 'have no share in it; and if they suffer any loss, he must bear 
his part of it. h .• 

. . ix. ” ! . 'i 1 :, 

# 

809; The Term of the Partnership being expired , every one with- 
draws himself with Impunity. — The time which the partnership 
Was to j^st beir\g expired, each partner may withdraw himself 
Without 'the imputation of having quitted fraudulently, or unsea* 
sonably; 1 unless his withdrawing 'himself should chance to preju- 
dice some affairs which were not then quite finished. 

. -iW **■ >*. ... 

• . ■ • 

:8f0l Partnership- is dissolved by Consent. — Partnership, whether 
ufiiVfets'aPor pttrticular, may be dissolved in the same manner asiit 
is bohtraoted; as Well among persons absent as presenfi hot only 

f ,F. * L. 17,{ 2, D. pro tocio, 

h L. It* 1 pro so$, 1 L. 65, $ 6, t» f. D.pre Hoc, 

31 • 
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by the express consent of all the partners,- buttacitiyy by actsfe 
which show that they break, off their partnerships - ; i As , if 
one of them drives separately the same trade and business: whic& 
they had before carried on in company to^ettyer^ifithe commerce ' 
in which they dealt happens to be prohibited if, they engage in a 
lawsuit, with which it is impossible fhe partnership can subsist; 
or if they show by any other signs and tokens that they break ^sfl 
their partnership. 1 . 

XI. .. 

811. The Partnership ceases when the Thing- for which it was 

contracted ceases to be. — If the partnership was only for a certain 
commerce, or some particular affair, it is at an end whenever that 
commerce or that affair is finished. And it would be the same 
thing if the partnership had relation to a thing that happens to 
perish, or of which the commerce ceases to be free ; as if the part- 
nership was for the farm of some lands taken by the enemy in* a 
time of war."* . 

XII. ” 

812. If a Partner becomes incapable of contributing , either, m 
Money or Industry. — If one of the partners is reduced to such a 
condition, that he cannot contribute to the community what he is y 
obliged to furnish, whether in money or in . labor, the other part- 
ners may exclude him from the society; as if his goods are seized 
on, if he has relinquished them to his creditors, if he labors under 
any infirmity, or any other inconvenience, that hinders him from 
acting, if he is excluded from the management of his concerns? us 
being a prodigal, or if he falls into a frenzy. For in all these cases, 
the partners may justly exclude from the partnership him who, 
ceasing to contribute to it, ceases to have a right to if. u But ihis 

U - * ’"Xt 

1 L. 64, D. pro soc. ; — l. 65, eod.; — cZ. 1. 65, § 7. See the sixth article of Second 
section. 

m L. 65, § 10, D.pro soc.; — i. 63, $ tilt, eod . „ .* y*d 

“ L. 4, in f D. pro socio ; — L 65, $ 1 ; — § 8, Inst, de societ . TVe have npt d<*Wu^ift 
this article what is said in the texts here cited, that the partnership is broken off by & 
poverty and disorder in the affairs of one of the partners. For according: to ^qur^naago 
covenants fire not thus annulled, without the act of the parties, and whilst partners 
suffer him to continue in the partnership whose poods have been seized on, aod everi sqUi, 
he is still considered, as a partner, and 1 has his share in the profits, till ho is jexcliidg^ by 
the other partners ; which they cannot do witliout reserving to huofe the ho 

has acquired, or which he cannot be deprived of by the said exclusion* ;;v . t ^ $ 
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is to be understood only. for the tioje ip come, and the partner 
•tyho mfcy ehanpe to be excluded for airy one of these causes 
Ought to lose nothing of the profits which may come to his sharp 
; in proportion td the contributions which he had alrcadymade. 

’ " xm. . - ■’ 

' ' ' -v -.-t 

''813. • The ■ Guardian of the Prodigal and Madman may break pff 
the Partnership.— - As the partners may break off partnership with 
a prodigal and a madman, so likewise the guardian of the prodi- 
gal and of the madman may renounce the partnership in their 
names.? • , . 

XIV. 

-814. The Death of a Partner. — Since the partnership cannot 
subsist but by the union of the persons who have reciprocally 
chosen one another, and that it is sometimes supported by the 
industry of one person alone, the death of one of the partners 
naturally dissolves the partnership with regard to them all ; unless 
it be that they have agreed that it shall subsist among the sur- 
vivors ; or that, without any such previous agreement, the survi- 
vors are willing to continue together in partnership.? 

* ■ .. • 

xv. 

<B15i The Civil Death of a Partner. — The civil death of a part- 
ner has the same effect with regard to the partnership as the 
natural death. JFor the person being out of a condition of acting, 
and Ids goods being confiscated, lie is with regard to the partner- 
ship as if he were really dead.? 

3.:; i. ! . v ‘ xvi. ■ 

' i J 816i ^Sharing of Profits, Losses, and Charges. — The partr^rshi’p 
being ended, the partners reciprocally reimburse themselves of 
yyhat they have advanced, and share their profits; and if there 
remain any debts to be paid off by the society, and expehses to 
be laid out, and any future profits or losses, they take their respec- 
aurfefies' for all these consequences.* 

nwLiWV'p***.- * =. 

65, 4 fr,' l?: pr6 toe. ■; *— l. 59, eo d.\ ScS the last article of the following section • Z- 

•; 

I r - V 7, Tiwfc «*£/•— ult.eod. . 

m **'Se& tHe efe^fcit’tiiartkfc of th&fourtb scetioa. Lj 27, D. pro *K.f -~h 88, tod. f — l. 65, 

• 4 U,«iL ! .V . 
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SECTION VI. 

OF THE EFFECT OF THE PARTNERSHIP WITH REGARD TO Tit 18?'. 

HEIRS AND EXECUTORS OF THE PARTNERS. 

... , ' ' 

Art. I. 

817 . Biff his and Engagements of the Heir or Executor of a 

Partner. — Although the heir or executor enters into all the lights 
of the person to whom lie succeeds, 9, yet the heir or executor of a 
partner, not being a partner himself, has no right to intermeddle 
in the affairs of the community in the quality of a partner. Thus, 
he who succeeds to a partner who was book-keeper to the com- 
pany, or who was employed in buying things, or doing other 
business for the service of the company, cannot take upon him 
any of these functions. But although this heir or executor has 
not the quality of partner, yet he is with respect to the other’ 
partners what those persons arc to one another, who have any 
thing in common together without a covenant. And this gives 
him a right to inquire into what passes in the community, and to 
call the other partners to account for the preservation of his own 
interest. And, in fine, lie enters into the rights and engagements, 
which are annexed to the bare qualif y of heir or executor, as shall 
be explained by the following rules. b • . ./• 

- ii. ■■■'■: • • 

818 . In what Manner the Ileir or Executor shares the Prpfiis 

'and hears the Losses. — The' heir or executor of the partner i>ar-^ 

takes of the profits which would have fallen to the. person to 

whom he succeeds, whether it be that he had already acquired 

them ^by any commerce or affair that was ended, or that tfcw 

were to arise from some affairs not yet finished ; and lie ought^ 

likewise to bear his share of the charges and losses accruing ‘from 
xl oat- 

the same affairs. 0 

III.’ 

819 . The Heir or Executpr bound to finish what the Deceased' 

0 * : 

c • 

* L. 59, Z>. de reg. jur*;— 9, § 12, Z). de hccr. inst.; — h 24, 2> de rent. 6$, D. 

dereg.jur. . - . ; ^ 

h L. 63* S pro socto . Seotho third article of the second section. *■1 jOv" ^ I 

c £. 65, § 9, D.pro soc.; — l. 3, C. eod.; — L 63, § 8, D.pro soc.; — l. 65, § 2, esc f. 
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was under Obligation to do. — Although the heir or executor be 
riot a partner, yet he is nevertheless obliged to make good the 
engagement^ of . the deceased that pass to him ; and he ought not 
only to pay in, the contributions, but also to satisfy what other 
demands may be made on account of the partnership. Thus, if 
tKe deceased had in his hands any affair, or any business, of which 
the management might be transmitted to his heir or executor, he 
ought to finish what remains to be done, with the same care and 
the same fidelity that the deceased himself would have been 
obliged to. 4 


IV. 

820. The Heir or Executor bound for the Faults of the "Deceased. 
— The heir or executor of the partner is likewise bound to the 
community for the act of the deceased, and fof all the loss or 
damage which the deceased may have occasioned, cither by 
knavery, or by faults which he was to answer for.® 

• v. 

821. The Partnership is not interrupted by the Death of a Part - 
tier, if the said Death is not known. — If the death of a partner 
happens before they have begun the business for which they 
entered into partnership, and the said death is known to the 
other partners, the partnership is at an end, at least with respect 
to the person deceased, and his heir or executor ; and it is free fo^ 
the partners to exclude the said heir or executor out of the part- 
nership, as it is for him not to engage ki it. But if, the* said death* 
being unknown to the other partners, they begin the business, the 
heir or ' executor of the deceased shall have his share in it, and 
stum* suqc seed to* the charges of it, and to the profits or losses 
vjdnch shall arise from it. f For the contract of partnership has 
had ibis effect, that the ignorance of the death of the partner, and 
fne upright intention of the partners, have made the engagement of 
the deceased, upon which they had treated, to subsist; and have 
fanned out of it a new engagement, which is reciprocal between 
the surviving partners and the heir or executor of the deceased 


: 3£. Afy Drprp ttc. 21, $ # 2 } D. de reg. neg . gest. / — L 35, D. pro goc. 

• L. 85, in fine , et 36, D. pro soc. * . 

t L, 65, § 10, D.pro soc See the seventh article of the fourth section of Proxies, 

. ■ S : ' . ■■■ *: - ' : 
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823. Of Partnership in a Farm , with Respect' to the- Heirs r 'bT 
Fxeouiors of the Partners. — All that hag beert said in divert 
places of this title concerning the dissolution * of partnership! 
whether by the death of one of the partners,, or by the witt 'and 
consent of them all, and touching the manner in Which' : tK& 
engagements of the partners descend, or do not descend, to ’theit 
heirs and executors, is not to be understood indifferently of paH£ 
nerships in which other persons arc interested; such as the part- 
nerships of farmers, or undertakers of any work. For in tfiiese 
kinds of partnerships we must distinguish two engagements oiidj 
of the partners among themselves, and the other, of all the 1 partS- ; 
ners to the person of whom they take either a farm, or any thing 
to do. And since this last engagement descends to theheirsOT 
executors of the* partners, 8 it is a consequence of it, that* ' tlttsjp 
being under a common engagement to others, they be mutual^ 
engaged to one another. And if this tie does not make' thOrii 
partners, as those are who have voluntarily chosen one another! 
yet it has this effect; that, for example, the executor or admiMS-l 
tTator of a farmer being bound to perform the conditions of- the 
lease to the lessor, and having the right to manage the farm, or ' 
cause it to be managed^ for his behoof, this right and this engjl 
ment distinguish his' condition from that of the executors- 
administrators of other kinds of partners, in that he cannot* ltd 
preluded from the farm, even although the partners had not 
begun to manage it before the death of the partner to whom ! hd 
succeeds. 11 • „ 


TITLE IX. 

or DOWRIES, OR MARRIAGE PORTIONS. 

' 823. Two Engagements in Marriage. — Marriage makes 
sorts Of engagements ; one thereof is formed by the divino insth' 
tution of 1 the sacrament, which unites the husband and th^w4f©^ 

% Sec the tenth article of the first section of Letting and Hiring y j 
h JL % 59, 1). pro socio ; — /. 63, ^ 8, cod. 
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the other is made by the contract of marriage, which contains the 
coven, a^jt relating. to their goods.* ;, .:v 

^824. The . Engagement of the Persons. — The engagement- of 
marriage, in what relates to the union of the persons, the-manofiir. 
in . which it ought to be celebrated, the causes which render-. 40 
indissoluble except in some singular cases, and other the > like 
matters, are .not within the design of this book, as has been ob-* 
served in the plan of matters in the fourteenth chapter of the 
Treatise of Laws. 

,825. The . Covenants concerning the Goods. — As to the cove- 
nants about the goods, some of them come within the design of 
tbis baok, and others not; and in order to distinguish them, we 
must divide them into three sorts. The first is of those covenants 
which are not agreeable to the Roman law, although they are ip. 
use with us in France, whether it be throughout the whole king- 
dom, such as the renunciations made by daughters of successions 
that: may happen to fall to them ; b institutions of heirs or cxecu- 
tora by way of contract, and which are irrevocable ; c or which are 
peculiar only to some provinces, such as the community of goods 
between husband and wife. The second is of those which are 
cpnformable to the Roman law, but which are only received in 
some, provinces, such as the augmentation of dowries after mar- 
riage. And the third sort is of sucli covenants as ate agreeable 
both. to the Roman law and to the general usage of this kingdom, 
sucih as. those which concern the dowry, or the goods which the* 
wife ,may have besides her dowry ; which the Romans call by thp. 
name of paraphernalia. 

826. It is .only this last sort of covenants, which, being both 
agreeable to the Roman law, and in use with us, is of the 
number of matters 'which come within the design of this work. 
But as to the community of goods between man and wife, joint- 
ures, the augmentation of marriage portions, and other matters 
which are peculiar to some customs, or to some provinces, they 
have their proper rules in the customs of the places where they are 
received, and which we are not to meddle? with here. We shall 
only observe, that, these matters, as also those of the institutions 
of beirsor executors . by way-of contract, and of the renunciations, 
of {daughters, have many rules taken out of the Ronrau ltavy'wipch 

• These two sorts of engagements are expressed and distinguished in the marriage of 
Tobias. Tobit vii.13, 14*. ^ 1 - ■ - 

b X. 3, (7. cfa c dial. c L. XSf C. de pact.i—L 5, C* de pact. conv. 
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will *be found in this book in their proper places, in the matters to 
which they have relation. Thus many rules of partnership, and 
of other contracts, may be rightly applied to the community of 
goods between man and wife, wherever it is jp use: and many of 
^the rules of successions, as also of covenants, maybe applied to 
the contracts of marriage which settle inheritances as by will. 

* 827. 77ie Subject-Matter of this Title. — There remains, then, 

for the subject-matter of this title, only the rules of the Roman 
law which concern the dowry, or marriage portion, and the goods 
which the wife has besides her portion ; among which we shall 
only set down those rules which are of common use. But we shall 
not insert among them some particular customs of the .Roman 
law, although observed in some countries ; as, for instance, the 
privilege of the dowry before the creditors of the husband who 
were prior to the contract of marriage. 

828. The Foundation of the Rules of Dowries. — The rules of 
dowries have their foundation in the natural principles of the bond 
of matrimony, by which the husband and wife make one body, of 
which the husband is the head. For it is an effect of this union, 
that the wife, putting herself under the power of the husband, sub- 
jects likewise to his dominion her goods, and which go to the use 
of the society, or partnership, which they form together. 4 

829. Distinction of the Goods which arc Part of the Dowry , and i 
those which arc called Paraphernal Goods. — According to this prj; 
ciple, it would be natural for all the goods of the wife to be com- 
prehended in her dowry, and that she should have none but what 
enter into this partnership, and of which the husband, who bears 
the charges of it, should have the full enjoyment. But custom has 
determined, that the husband shall have for his wife’s portion only 
the goods which are specified to be given on this account; and if 
the wife does not give as a marriage portion all her goods present 
and to come, but only certain goods, the dowry will be limited to 
the goods which are expressly given under this name; and the 
other goods, which arc not specified, will be reckoned paraphernal 
goods. 

830. A Tacit Condition in Contracts of Marriage. — • We must 
observe this difference between the covenants in a contract of mar- 
riage, aftd those of other contracts ; that whereas all othcl cove- 
nants bind the contracting parties irrevocably, and from the 


* Z* 8, C. de pact . conv. 
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moment that the contract is formed, the covenants of the contract 
oft marriage tire; in suspense till the marriage is solemnized ;> and 
imply ’this- condition, that they shall not take place but in case the 
marriagebe accomp^islied ; and that they shall remain void if . it. 
is riot accomplished.* But when the celebration of the marriage' 
follows the contract, it gives the contract a retroactive effect, and if 
has its effect from the day of its date. Thus, the mortgage for the 
security of the dowry is acquired from the date of the contract, 
arid before the celebration of the marriage. 

" - 831. Remarks on the Privileges of Dowries. • — Some may per? 
haps take notice and find fault in reading this title,' that nothing 
is said in -it of some maxims of the Roman law in favor of dow- 
ries ; such as those which say, in general, that the causes relating 
td the dowries are favorable, and that it is for the public interest 
that dowries be preserved ; f that in doubtful eases judgment ought 
Jjobe given for the dowry : »*and in particular those maxims which 
Vk to dowries certain privileges, such as the privilege among 
hnHpjltors, and the preference even to those that have prior mort- 
<grigef‘* ‘and that privilege which, in favor of dowries, validated 
the obligation of a woman who had bound herself for the dowry 
of another, 1 although by the Roman law women could not be 
bound for other persons. But as to these privileges, that of the 
'preference of the dowry to the husband’s creditors, even to those 
that have prior mortgages, is received only in some places, and 
everywhere else it is looked upon as an injustice. And the law 
which validates* the obligations of a woman for another’s dowry 
ik useless after the edict of the month pf August, 1606, which per- 
mits women to bind themselves for others, as has been remarked 
On the first article of the first section of the title of Persons. 

83g.^And as for these general maxims, that the causes of dow- 
ries are favorable, that the public is interested in their preservation, 
and that in doubtful cases judgment ought to be given in favor of 
the dowry ; since thqy do not terminate in any thing particular e*- 
Ceptto show that they are privileges of the Roman law, and .see- 
ing they may be very readily misapplied, if was not thought proper 
to rfet them down here as rules. 

* Z. $8; Z). de fur. 10, § 4, eod. • * 

> * f L 1*Z). eel. mair . ; — -/. 2, D. defur . dot. 

S Z. 70, Z>. de fur . dot,; — l, 85, D. de reg.jur. l. ult. C . de senat. Veil . 

VZ. ft, $ 1, D. de rebus auct . jud. possid. ; — l. ult . C. qui potiores 
» * Z. ult, C. ad senatus Veil . 
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833. It is likewise necessary to observe, that in the Roman law 
there are other regulations in relation to' the matter of dowries, 
which, although they be founded on natural equity, yet we have 
not thought fit to insert under this title. t . Thus, we have not 
put down this rule, that the husband being sued by the wife for 
the restitution of her marriage portion, or for other matters, or the 
wife sued by the husband for what she may be indebted to him, 
thdy ought not to be constrained with the same severity as debtors 
for other causes, and cannot be obliged to pay more than what 
they are able to do, without being reduced to want. 1 And» the 
reason why we have not made an article for this rule is, that in 
the Roman law it was a consequence of divorce, which was al- 
lowed among the Romans, and which is unlawful ; and that ac- 
cording to our usage the wife having no action against her hus- 
band, nor the husband against the wife, except in the case of a 
separation from bed and board, or » separation only as to ttfefir 
goo^s, this rule has no relation either to the one or other of ttj|pP 
two cases; and that, in fine, in all the cases where equity requires 
that the rigor of prosecutions at the instance of creditors should 
be mitigated, it is customary ijvith us to leave the mitigation of 
this severity to the discretion of the judge, according to the cir- 
cumstances. As to which it will be proper to see *the twentieth 
article of the fourth section of Partnership. 

•834. We have also omitted to set down Under this title that 
other rule of the Roman law, and which is likewise founded on a 
principle of equity, that the fruits of the dowry which are reaped 
the last year of the marriage ought to be divided between the hus- 
band and the wife, in proportion to the time that the marriage has 
. lasted this last year. m By this rule, if a marriage had been con- 
tracted the first of July, before harvest, and had been dissolved by 
a divorce the first of November; the husband, who had gathered 
all the fruits of the year, for four months only that the marriage 
had lasted, was obliged to restore to the \yife two thirds of the 
fruits. And this last year was reckoned to begin on the day of the 
year that the marriage' was solemnized: or if the husband did not 
enter into possession of the lands which he had in marriage*with 

his wife till after the solemnization of the marriage, this last ; year 
. » 

1 I, 20, D. de rejud. ; — $ 37, Inst, de act , ; — & ten. § 7, C. de ret ux, act, 14, inf. 
D, sol, matr . ; — l, \ 2, D. cod, ; — /.1 73, D. de reg, jur . 

9 1 It. 7, $ 1, D. sol, matr. /— d. 1. § 9 ; — /. 11, cod. 7. 78, § $, ZX de jur. x d&.;—l tm. 
J 9, C, de ret ux. act. • 
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>9118 reckoned to begin from the same day of the year that the hus- 
band entered into possession of his .wife’s lands. 0 But this rule, 
which in the case of divorce was necessary for the doing of jus- 
tice both to the wife jmtl to the husband, is not so necessary in the 
case of the dissolution of the marriage by the death of one or 
other of the parties. For whereas in the case of divorce it would 
have been very unjust, that a woman married just before the be- 
ginning of harvest, and divorced ds soon as harvest was over, 
should be stripped of the revenue of her estate for the whole year; 
in the case of the dissolution of the marriage by the death of the 
husband or wife, the justice which may be due to either the one or 
other of them, or to their heirs or executor, is not limited precisely 
to this rule. And besides this why of dividing the fruits of the 
wife’s dowry between the survivor of the married couple, and the 
executors of the deceased, our customs have established 
other ways altogether different. Thus, in some customs, the fruits 
of the wife’s dowry for the last year go to the husband, subject to 
the burdens which the said customs make him liable to; and in 
others, the survivor gathers all the fruits that are hanging by the 
roots in the estate that is restored, with the burden of paying half 
the charge of tillage and seed ; and in others, again, the fruits are 
divided into two equal shares. And these different usages have 
in general their equity founded in this, that those who marry do 
oontract on the conditions of these customs, unless they derogate 
from them by express clauses. And in particular each usage is 
founded either upon the uncertainty of the event which may give 
some advantage to the. person who shall survive, or upon other 
motives which render these partitions just and equitable. 


SECTION I. 

OP THE NATURE OF DOWRIF.S, OR MARRIAGE PORTIONS. 

Art. I. 

835. The Definition of a Dowry . — A dowry is the goods which 
a woman brings in marriage to her husband, that he . may enjoy 
them, and have the administration of Jhein during their marriage. 0 

• 

n L. 5, ef L 6, D. tol. motor. a L. I, D. dejur. del. ; — 1. 10, j 3, tod. 
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»'* IL ' 

836. The Husband enjoys the Dowry for the Charges of the Mcmf? 
riage. — The revenues of the dowry are destinated to be a help..: 
towards the maintenance of the husband, %he ( wife, and their fam- 
ily, and towards defraying the other charges of the marriage. 
And it is on the account of these charges that the husband has 
a right to the enjoyment of it. b 

III. 


837. In what Manner the Husband is Master of the Dowry .— 
The right which the husband has to the dowry of his wife is a 
consequence of their union, and of the power which the husband 
has over the wife herself. And *this right consists in* this, that he 
has the administration and enjoyment of the goods of the dowry, 
which the wife cannot take from him ; that he may sue at law, in 
his own name as husband, for the recovery of the goods of the 
dowry out of .the hands of third persons who detain them wrong- 
fully, or are debtors of them ; 0 and that he thus exercises, in his 
own name as husband, the rights, and prosecutes the actions, 
which relate to the dowry, in such a manner as makes him to be 
considered as if he were master of the goods, but which does not 
hinder the wife from retaining the property of them. d And it is 
these several etfeets of ‘the rights of the husband, and of those of 
the wife, to the dowry, which make the laws to consider the 
dowry both as being the goods of the wife, and likewise the 
goods of the husband. 


* IV. 

838. Of the Dowry in Money , or in Things estimated.— The dow- 
ry, consisting of money, or other things, whether movable ox. im- 
movable, which have been estimated in the contract of marriage 
at a certain price, is the property of the husband ; and he becomes 


b L. 7, D. dejur. dot < ; — l. 65, $ ult. D. pro socio; — l. 20, C. dejur. dot. 

* L. 3, $ 5, D. de minor. ; — l. V, § 3, D. dc jure . ; dot. ; — l. 21, §4 ,D.ad munidp.;—t. 11, 
C. de jure dot.; — l. 49, injine, D. defurt. ; — l. 9, C. de rei vind. *.*’*''; 

d L. 30, C. dejur. dot. ; — l. 75, D. eod. Wc have not put down in this article what is 
said in the texts hero cited, that the wife herself cannot bring an action at law for recov- 
ery of the a Sods which are part of her marriage portion; because that by our custom, 
although the husband may sue in his own name alone, yet the wife may likewise nte, not 
only when she is separated from her Hhshand, but even although she be not' separated, 
provided that the husband agree, to it, and that he empower her to do it, or that, upon his 
refusal, the judge authorizes her to do it. 
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debtor for the money given in dowry, or for the price of the things 
estimated. For this estimation makes it a sale of the things to 
him ; and the dowry consists in the price agreed on. s 

V. 

839. The Estimation makes the Thing" to be at the Husband's 
Peril. — If the; things thus estimated happen to be damaged, or to 
perish during the marriage, it is the husband who, being pro- 
prietor of the things, bears the loss of them, as he would reap the 
profit, if there were any. But the profit and the loss of the things 
which have not been estimated belong to the wife, who has always 
retained the property of them.* 

VI. 

840. Consequences of this Estimation. — In the case where the 
things which are *part of the dowry are estimated, the rules 
concerning them are the same with those which have been 
explained in treating of the contract of sale. For this estimation 
is a true sale.® 


VII. 

841. The Dowry may be of all the Woman's Estate , or of a Part 
of it. — The dowry may comprehend cither all the estate of the 
wife present and to come, or only all the estate she has at present, 
or a part of it, according as it lias been agreed between tliem. h 
And the goods* of the wife which are no part of the dowry are 
called paraphernal goods , of which we shall speak in the fifth 
section. 


VIII. 

842. Profits of the Dowry tehich are not Revenues. — If the hus- 
band reaps from the pbrtion which he had in marriage with his 
wife any profit which may be reckoned a revenue, it belongs to 
him* But if the said profit is not of the nature of fruits and 
revenues, it is a capital, which augments the dowry. Thus, the 
cuttings of coppice-woods, the trees which are taken out of nur- 

• 

c L, 10, { 4, D. dejur. dot . ; 5, C. dejur. dot . . 

f L. 10, D. dejur . dot.; — l. 10, C. cod. ; — d. MO, D. de jur. dot.; — l. un. $ 9, inf C. 
de rei ux. act* * 

8 L. 10, 4 5, in f. D . dejur. dot . ; — l.letl. 10, C eod. 

* L. 4, C. dejur . dot.; — l. 72, D. eod. toto tit. D. dejur . dot. 

32* 
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series, are revenues. But if the husband fells great trees which 
the wind has thrown down in a, Wood, in a warren, or an orchard; 
if he takes down the materials of an edifice gone to decay, which 
it is neither useful nor necessary to rebuild; ail the profits which 
arise from these kinds of things, the expenses .being deducted, are 
capital stocks which go to the augmentation of the dowry. And 
it would be the same thing if there should happen any addition 
to the lapds which are part of the dowry, whether it be in their 
extent, as if a piece of ground lying near a river happens to 
receive any accretion from it ; or in their value, as if a right, of 
service, or such like, be discovered to belong to them. 1 

IX. 

843. Stones taken out of Quarries, and other Matters. — The 
stones of quarries, and the other matters which are taken out of a 
ground, such as chalk, plaster, sand, and the »like, are revenues 
which belong to the husband. Whether it be that the said mat- 
ters appeared at the time of the marriage ; or that the husband 
made the first discovery of them; 1 in which case he recovers the 
expenses he has been at in putting the ground in a condition of 
yielding this new revenue." 1 But if these matters ‘are such that 
they cannot be reckoned among the fruits, and that they do not 
make a yearly revenue, but a profit to be made only for once, 
the said profit will be a capital stock, and the dowry will be in- 
creased by the profit made out of these matters, the charges being 
first deducted. 11 

X. 

844. Lands purchased with the Wife's Portion. — The lands 
which the husband purchases with the money ha got in ntfuoiage 
with his wife, are not part of the dowry ; but the property of the 
husband. 0 

1 i. 7, 4 12, D. solut. matr . ; — 7. 8, D. defundo dot . ; — l. 32, D. dejwr. dot.;— -I- II, D. 
de usufir . ; — l. 4, D. dejttre dot . k «* 

1 L, 7, $ 14, D. sot . matr,; — l. 8, eod, 
m L. tdt, D, de ftmdo dot, 

n L. 32, ZJi-Je jure dot,; — h 7, $ 13, D. sol . vjat. As to these expenses, see the eleventh- 
and the following articles of. the third section, and the seventeenth article of the tenth see 
tion of the Contract of Sale . «- 

° L. 12, C. dejure dot, ; — l. ylt. C, de servo pig. dot. mat . The fifty-fourth law, and the 
twenty-sixth and twenty-seventh laws, D. de jure dot., are to he understood 6f the pur- 
chase made for the wife, as appears by these two last-mentioned laws. 
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845. The Gains of the surviving 1 Husband Qr Wife. — It may be 
agreed, that the husband surviving the wife shall have a certain 
profit out of the wife’s estate. And this profit may be stipulated, 
either in case there be children of the marriage, or even in case 
there happen to be none ;p and they may likewise regulate some 
profit for the wife, out of the husband’s estate, in case she outlives 
him. 


XII. 

846. Liberty of all Lawful and Honest Pacts. — In contracts of 
marriage, as in all others, the parties contracting may make all 
manner of agreements, whether relating to the dowry or other- 
wise, provided that the agreement have nothing in it that is un- 
lawful, dishonest, or that is forbidden by any law or custom.' 1 

XIII. 

847. The Husband cannot alienate the Lands he got in Marriage 
with his Wife. — The lands which the husband got in marriage 
with his wife can neither be alienated, nor mortgaged by the hus- 
band, even although the wife should consent to it. r 

XIV. 

848. Neither can he subject them to Services or other Burdens . — 
The prohibition of alienating the lands which are the wife’s por- 
tion includes thSLt of subjecting them to services, or suffering those 
due to them to be lost, and of making* their condition worse any 
other way. e 


P ZTT/rfT § 6, C.derfl ux. act. ; — l. 19, C. de donat. ante nupt.; — 1. 12, D. de pact, dot.} 
— U. 2, 26, fpd.;—l. 1 , D. de dote pradeg. ; — v. 1. 9, C. de pact, convent. ;—et Nov. 97, C. 
1, de orqual. dot . et propt. nupt . don. et tvujm. dot . . • 

It is to be remarked on this article, that the customs t>f places regulate differently the 
gains as well of tho husband as of the wife ; and these gains regulated by the customs are 
acquired of right, although there were no express agreement about them. 

%L. 1, § ult. C. de rei ux+ act. See the twentieth article of the first section of tho 
Rules o/ Law . 

r L. tin. § 15, Cod . de rei ux. act This article is to be understood according to the 
nsage of the countries where the wife cannot alienate her dowry. But she jnay alienate 
it in some countries, with the hnsband T s consent. It is necessary likewise to observe, that, 
in some countries, the wife cannot so much as biqd herself, even with the consent of her 
husband; which preserves her whole dowry entire to her, whether it consist in movables 
or immovables. 

1 L. $, D. de fund, dot . 
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XV. 

849. Exception for the Alienating of the Dowry. — If during the 
the marriage there happens any extraordinary case, which may 
require the alienation of the wife’s dowry, suqfr as that of redeem- 
ing out of captivity, or out of prison, the husband, the wife, or 
their children, or other necessary causes ; in such cases the aliena- 
tion may be permitted by a decree of court, the judge inquiring 
into the merits of the cause, and into the circumstances.* 

XVI. 

850. The Settlement of the Dowry implies the Condition that the 
Marriage shq.ll be accomplished. — All settlements of dowries im- 
ply the condition that the marriage shall be accomplished. And 
the covenants relating to the dowry, as all the other covenants in 
a contract of marriage, are annulled, if the marriage is not solem- 
nized, or if for some cause it be declared null and void.® 


SECTION II. 

• & 

OP TIIE PERSONS WHO GIVE THE DOWRY, AND OP "THEIR 

ENGAGEMENTS. 

Art. I. 

851. The Father endows his Daughter. — The daughter who 
marries ought to be endowed by her father, if he be alive. For 
the duty of the father to tqke care of his children, and to pro- 
vide for them, implies that of giving the daughter a. marriage 
portion.® 

* L . 73, § 1, Z>. de jur. dot; — v. L 20, D. sol matr . ; — 7. 21, D, soluL matr. We do not 
express in this article all the cases wherein these laws permit the employing a part of the 
marriage portion, and even the whole portion. For our usage in this particular is more 
reserved : and some customs have restrained the permission of alienating the dowry to 
the necessity of providing sustenance for the family, or to delivering the husband out of 
prison. So that wo thought it proper to add to this rule th<^ temperament of this judicial 
permission, after full cognizance of the matter ; as is the usage with us. 
a £. 68, D. dejur, . doti ; — 7. 10, § 4, eod — 7. 3, D. dejur . dot. 
m L. 7, Cyie dot prom. ; — 7. 19, D. de ritu nup. v- Nov . 115, c. 3, § 11. 

What is said in this last text concerning tfie marriage of daughters against the will of 
their fathers, makes it necessary to obsprve tho dispositioh of the edict of 1556, and Of the 
other ordinances, which forbid the marriages of children without the consent of their 
parents; of sons, till they attain the age of thirty years, and of daughters till the age 
of twenty-five. See Exod. xxii. 17 ; xxxiv, 15 ; — Deut vii. 3. 
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852. The Maid, or Widow, that is from under her Fathers Juris- 
diction, settles her own Dowry. — When a maid, or widow, that is 
no longer under the jurisdiction of her father, marries, she settles 
her own dowry, and stipulates the conditions of it. b 

III. 

852|. The Settlement of the Dowry of a Maid that is a Minor. — 
When a young woman under age marries after the death of her 
father, seeing she is mistress of her own estate, although, under 
the care of a tutor, or guardian, yet it is she herself that settles 
her dowry, with the consent and approbation of her tutor, or 
guardian. 0 * 

IY. 

853. If the Father endows his Daughter , it is presumed to be out 
of his oton Estate , and nut out of what the Daughter may liavp of 
her own besides. — If a father, whose daughter has an estate of 
her own, which she inherited of her mother, or some other person, 
and of which the father has the management, as being his daugh- 
ter’s tutor or guardian, settles on fier a marriage portion, without 
specifying whether it is out of the daughter’s proper estate or his 
own ; he is reputed to give it, not as tutfor or guardian, to his 
daughter, but as her father, and because of the duty incumbent on 
him to endow his daughter, arid that out of his own estate. And 
it would be the fame thing, although this daughter were already 
emancipated. 4 

V. 

S5^Thc Dowry given by the Father is called “ Dos Profectitia .” 
— The dowry winch the father gives his daughter out of his own 
estate is,' with respect to him, distinguished in the Roman law by 
the name of Dos Profectitia , because it is from the father that it 
proceeds.* 

‘VI. 

855. Reversion of the Dowry which proceeds from the Father. — 

k Tot. tit. D. dejur. dot. 

* L. 28, C. dejur. dot. 

i L. 5, $ 12, D. dejur. dot. ; — l. ult. C. de doti lit promise. 

• L. 5, D. dejur. dot. ; — d..l. 5, 4 11, D. dejur. dot. 
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The dowry which proceeds /rom the father returns to him, if he 
survives bis daughter, and she dies without children/ 


VIL 

856. The Foundation and Use of this Right. — This right of 
reversion* of the dowry is preserved to the father, although the 
daughter had been set at liherty from under the father’s jurisdic- 
tion by emancipation. For this right is not annexed to that kind 
of paternal authority which is lost by emancipation, but to the 
natural right which is inseparable from the name of father : * and 
that it may be as a comfort to him under the loss he sustains by 
his daughter’s death/ 


VIIL 


857. The Dowry which comes from the Father is subject to the 
Profits due to the Husband. — This right of reversion does not 
hinder the husband from retaining out of the dowry which came 
from the father that which belongs to him as his profit, according 
as it has been agreed on; 1 or as the matter is regulated by the 
customs of the places. 


IX. 

858. If the Father is Mad , or a Prodigal. — If the father were 
pttt under 1 *the care of a guardian, as being out of his senses, or as 
being a prodigal, or for other causes ; or if fie were absent, or in 
any other condition which should oblige the magistrate to take 
care of the marriage and endowment of his daughter ; the mar- 
riage oortion which she receives out of her father’s estate will be 

1 L. 6, D. dejur. dot . ; — l. 4, C. soluto matr. ; — l. 2, C. de bon. qua lib..; — l. 40, D. sol. 
tnalr . If the daughter who is endowed by her father dies without 'children, and* makes a 
testament, will the right of reversion hinder the effect of the daughter's disposition, so 
that the father may take back the whole portion ? V. 1. 59, D. sol . matr . It would seem 
by this law, that the daughter might dispose of it by will. Which must be understood 
of that proportion of it which she may give away without encroaching on the legitime, or 
legal portion due to the father. .. y 

S L. 5, § 11, D . de jur, dot . ; — L 10, D. sol. matr. % 

h L. 6, D. dejur . dot. We insert this article to show, by the reason of the law from 
whence it is taken, that the mother, find the ascendants on the mother's side, ought not to 
be distinguif>/ed from the father as to this right of reversion. See the eleventh article of 
this section, and the remark on it. As to emancipation, which is mentioned in this grtf- 
cle, see the fifth and sixth articles of tha second section of Persons . 

* L. 12, D. de pact . dotal . 
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considered as a dowry proceeding frpm the father, and settled by 
him on his daughter. 11 


X. 

859. The Dowry coming from the Grandfather, and other As- 
cendants 'on the Fathers Side. — All that has been said of the 
father, with respect to the dowry coming from him, and reverting 
to him, is likewise to be understood of the grandfather, and other 
ascendants on the father’s side. 1 


XL 

860. Reversion to Strangers. — All persons, parents or stran- 
gers, may give a marriage portion.*" But they havc*not the right 
of reversion, unless they have stipulated it. For it is a free and 
irrevocable gift which they have been pleased to make." 

XII. 

« 

861. What the Father owes to the Daughter is* not considered as 
a Dowry coming from him . — If the father endows his daughter 
only out of \vljat he has of hers, or was obliged to give her, as if a 
stranger had given a sum of money to the father, on condition 
that he should lay it out as a portion for his daughter, this dowry 
will not be considered as coming from the father but it will 
be reckoned a portion proceeding from another person, and the 
daughter’s own patrimony. And it would be the same thing, if 
the father was indebted to the daughter on any other account.* 

xiil •• 

862. Dowry settled by the Mother . — Although it be a duty 

k L. 5, $ 3, D. dejur. dot . ; — d.l. 5, § 4. 

1 L . 5, D. dejur . dot. See the remark on tho following article. 

m jfc. 41, D . dejure dot . 

n L. 24, C. dejur . dot.; — l. i m. $ 13, C. de rei ux . act. Why should not the mother, 
and the ascendants by the mother’s side, have the right of reversion, which they seem to 
be excluded from by this thirteenth section, which ranks them in the number of stran- 
ger 4 ? Have not they the same reasons as the father. Ne filial amisssc, et pecuniae dam- 
num sentiret L. 6, D. dejure dot. Our customs deprive the ascendants of the succes- 
sions of their children in estates of inheritance, which they do not suffer to ascend, for 
fear they should pass from one line to another. But they preserve to the nmther, and the 
other ascendants on her side, the right of reversion in the same maitner as to the father. 
See the seventh article of this section. 

P L. 5, $ 9, D. dejur. dot 

q D. 1. 5, f 11 
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properly incumbent on th^ father to endow hia daughter, and 
He cannot endow . her . out > of - the mother $gtate j?: ye$ i£,:tbe 
mother has goods which are no part of hex>own dowry, j?he. .piay 
endow her daughter out of them. And, if ^thf^ father is not a,ble to 
giW a portion to his daughter, the'mothermay in tfia.t cusp endow 
her out of her own dowry, observing the temperaments yrtuch ( tfce 
customs ’prescribe in the like cases." . ... 

i t ' , , , *■ 

• xiv. , "• ; 

863; Warranty of the Dowry. — The persona who giy^ u dowry, 
or marriage portion, whether it be in money, land, or tfijngs of 
another nature, can no more dispose of what they liaye. once given 
away, or promised ; and they are obliged to warrant the lands 
that are given, the debts that are transferred, and the other things, 
according to the agreement made, or according to the rules of 
Warranty which those persons arc bound to who sell yr transfer 
any thing. 4 • 


SECTION III. 

• ... 

Or the engagements or the husband with respect to the 
D bWAts And ok the restitution op the dowry. 

Art. I. 

864. The Husband's Engagement to bear the. Charges of the 
Murriage. — The husband having the dowry in his power, with a 
right to enjoy it, that he in ay bear the charges of the. maUdage, 
in maintaining himself, his wife, and family; the first of his 
engagements, with relation to. the dowry, is tp bear these 
charges.* 5 


r L. 14, C. de jur. dot — /. 2, D. de jure dot. 

9 Mis! pater aut non sit snperstes, ant egens cst. L. pen. D . de agn. et alend. lib . Al- 
though these last words do not properly belong to tho present subject, yet they may be 
applied to it- There are some customs, which, although they do not allow a inarned 
woman to alienate her dowry, nor to J^ind herself by an obligation, yet they suffer heir to 
lay-out a certain part of her own dowry ia tho endowment of her daughter, if the ttiher 
hath irat wherewithal to endow her. ^ 


1 L. 22, C. de jur. dot. /— l. \t t eod.; — 1 1, C P de jwc* dot* ;f—h tm. 
act. 4 20, Inst, deact, ( « . * ; . . 

m Zr. 7, ft dejur • *dot.i~-L 20, C eodt* 
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* a- „ 

865. Of the Care which the Husband- ought to take of the Effects 
pertaining to the Dowry. — Seeing the husband enjoys the dowry, 
and has it in his possession, as much for his own interest as his 
wife’s ; he ought to take the same care of it a& he does of his 
own affairs and his own proper goods. Thus he ought to sue the 
debtors, repair and cultivate the lands and tenements, and in 
general have a watchful eye over every thing that relates to the 
preservation of the effects pertaining to the dowry. And if 
through his fault, or negligence, there happen losses and diminu- 
tions, or he commits waste on the estate, he shall be bound to 
make them good; b as likewise to make gqod the accidents which 
may be occasioned through faults for which he is accountable. 0 

111 . 

866. Diligence against the Debtors. — Although the husband be 
obliged to sue the debtors who have in their hands any part of 
his wife’s portion, and if he neglects to enter his action when it. 
is free for him to do it, he. is bound to make good all that shall 
happen to be lost through his negligence ; yet nevertheless, if Jhe 
debtor of the dowry is the father, or a donor, we ought not to 
require of the husband that he should use the same diligence 
against them which he ought to use against a stranger. But it is 
reasonable in this case to give some grains of allowance, accord- 
ing as the circumstances may require.* 1 

IV. 

9 * 

867. If the Husband innovates the Obligation , it is at his own 
Peril \ — If a husband changes the nature of a debt pertaining to 
thcvdfiwry, by ymovating the obligation, this change will be at 

b L. 5, $ 2, D. commod. ; — l. 23, D. de re<j. jur.; — l, 17, JX dc j ur. dot. ; — L tilt. Cl 
depart, conv — l. 33, D. de jur. dot. See the following article. L. 7, $ 12, D . solut. 
matrim. 

c L. 66, D. solut . matrim . 

* L. 20, i2fD.de pact. dot . ; — l. 33, 1), dejur. dot. *W r c have thought proper to qual- 
ify this rule in the manner that it is set down in this article. For our usage is not in this 
particular so indulgent to the husband as this thirty rtliird law, J). de jure dot., seem* to be. 
And if, on one hand, it would be too hard to oblige the husband to use against a fatherdn 
law, or against a donor, the most rigid seterity for recovering the debt; on. the other 
hand, it would not be just that he should be absolutely excused from using any manner 
of diligence at all. So that it is necessary to ap^ly some temperament, which may regu- 
late his conduct according to the circumstances. See the twentieth article of the fourth 
section of Partnership . 
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868. If the Husband receives Interest* from a Debtor , qf 4M? 
Dowry. — The husband who receives interest from a debtor of the 
dowry, delaying on that account* to call in the principal sum 
which' he might have demanded, wifi be answerable for the debt, 
if the said debtor becomes insolvent/ 

. vi. ■ ' . , 

’ - 869 . How Prescription may be imputed to the Husband. If the 
lands or tenements which are part of the dowry, be possessed' by. a-, 
third person, and the husband suffers the whole time limited for 
prescription to run out, he shall be answerable for it. Unless it 
be that at the time . of the marriage the prescription was Very' hear 
being accomplished, and that there remained ho little time to run, 
that the husband could not be blamed for not interrupting a pre- 
scription which was acquired without his knowledge.* ; :•» 'n. • 

VII. 

870; The Case of Restitution of the Dowrij. — The last engage* 
meat of the husband is to restore the dowry, whenever: the case 
happens that it ought to be restored. As if the wife dies without 
children before the husband; if the marriage is declared null and: 
voiidj- if they are divorced, or separated from bed and board'; oe if 
the wife obtains a separation of goods only because of the hus- 
band’s poverty; if the dowry "'as given to the husband at the 
time of espousals, and the marriage was not accomplished. And 
when the husband dies, his engagement to restore the dowry 
passes to his heirs, executors, or administrators. 11 

VIII. . 

871 . 1 Accessions of the Dowry. — The restitution of the do\Vry 
extends not only to What has been delivered to the husband 1 Us the 
dowry, but likewise to all the accessions which may have atig- 

IV. i ' 1 ■■ *■ j ■'t ■ 

* 4 35, D. d* jure cfot . See thctille of Somtims, in order to. know what. it metpnt by 
innovating rf'ftebt j and notice has been already taken of it in the Plantf jfeyiy. - *_> 

f L. 71, D. de jure dot. 

* L. \§, D. defundo dot. 9 v ,, ; ... 

h £*240, £. d* vcri>\ sign. ; D. sol tn»tr,;~ 1.24, tod.; ~L2%C< d*j&-&t- J&ee 
the fifth section of the Separation of Good*. 



n&W sfedhtfj nbrttates. ‘ 30#' 

itiented 'the capital of the ctovftry, end frhich Ought* not to belong’ 
to the husband. Thus the augmentations of the nature of thOSe* 
which have been mentioned in the eighth and ninth articles of the 

first Section, are to be re*stored with the dowry. 1 ' ! 

, ■ . « 

IX. 

•872. To whom the Dowry ought to be restored. — When the case 
of restoring the dowry happens, it ought to be restored either to 
the wife, if she has survived her husband, and be of age to receive 
it; or to her heirs, executors, or administrators, or to her father, if 
it wat he that settled it, or to the other persons to whom the 
dowry may appertain. 1 

'' x. 

873. The Husband's Gains dim inish the Restitution of the Dowry. 

— If it has been agreed in the contract of marriage, or if it be 
regulated by custom, that the husband surviving should retain a 
part of the dowry, the restitution will be diminished in so much.? 1 

XL 

874. Repairs and oilier Expenses lessen the Dowry. — The resti- 
tution of the dowry is also lessened by the repairs, and other 
charges which the husband, or his heirs, executors, or administra- 
tors, have been at in preserving the effects of the dowry, according 
to the nature of those disbursements, and the rules which follow.® 

i '• ■ ■ 1 1 /■■■■! : 

XIL 

■' • ■ . • 1 

= 875. Three Sorts of Expenses. — The expenses wliich the hue- •• 
band v or his heirs, executors, or administrators, may have been at; 
of ijiree sorts. # Some are necessary, such as those, which are 
d out in repairing a building which is ready to fall, and which 
ight to be preserved. Others are useful, although not necessary, 
teh; as the planting of an orchard. And there are some whifth 
re neither .necessary nor useful, and which serve only for pleasure; 
ueh as. paintings, or other ornaments.® * ..■•■.•■•» .i- 

1 L. 52, D. de jur. dot. , 

* Li %D. aof. matr.; —l 10, tod.; — l. 6, D. dejure dot.; — l. un. $ IS, O. do ret ox. ait ; 

—1.2, C. define dot. ‘ V . r 

“ See the eleventh article of the first section. 

■ See the following articles. . ■ 

• L. i; ©. de imp. ik'Vt* dot. fiut.f—d. 1. 1, 4 1 ; ^-d. L 1, f 3 ; — l- 3, | et L 6, tod.; 

— 1. 7, eod. 
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' 876. Necessary Expenses.-- For the necessary 
husband may retain the lands or tenement^ pertaining .tQ^Jjp, 
dowry, or a part of them, according to their vikie ; and may keep 
possession of them till lie is reimbursed; and, this 'is the reason 
why this sort of expenses is said to lessen the dowry \J?qr 4tis 
in- effect lessened by the necessity of cutting off from-it that >y^i<^ 
is -due to the husbund, on the account of, an expense without, 
which the lands or tenements might have gone to ruin, pr, been 
damaged, or diminished, and which the husband was , ob^ gq<^ tp 
lay out, that he himself might not be made acpouptal))e for t^e 
loss that should happen.* 1 

xiv. - 

*877. The Husband bears the Charges of the Annual, and Ordinary. 
Expenses. — The expenses which are laid out daily, and ,9, f course, 
either outlie preservation of the lands and tenements, spiel), as tlic 
lesser repairs of a house, or for cultivating the lands, such as tijlijng 
and sowing, or gathering in the fruits, are taken out of the fruits 
themselves, and out. of the other revenues, and are a charge pn 
them. For the fruits and revenues are understood only, to be that 
which remains of clear profit, after deduction of the expenses that 
have been necessarily 'laid out in order to be able to enjoy. So 
■that the husband does not recover these kind of expenses. But 
he recovers those which pass the bounds of what is necessary for 
preserving the lands and tenements in good ease, ^and for enjoying 
'them/. 

• • ■—■1 ,i- 

• xv. ; ; ■ . 

• 878. T7ic Ground-charges arc taken out of the Fruits. — * The 
groundrcharges, such as quitrents, land-taxes, * and other duqs 
which are charges bn the fruits, are taken out of the fruits.* ; , 

XVI. 

879. Useful Expenses, how they. are recovered. —■’The expenses 
which arc useful, although not necessary, ought to i be repaict.to 

. ■ P Zk 5,C,^ 3t D* de jwys dot.; — 1, 4 2, P* dr imp.; — ]. 5, e<xf. , , f _ 

3 L. 4, D. tod. 5>e« tU? sixteenth article, and the remark upon it ' ' ^ 

r L. 3, § L, D dt, 7 f § ult. £>. sol. uiatr .; — l. tilt. D. de imp. /. J5 W; — 

1. 12'eod.; — 1. 7, P, sol. mqtr. t . * ? , , 

■ L . 13, D. de imp.; — /. 27, $ 3, D. de usufr. 
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the - husband, or his heirs, ex&h&ors, or administrators. And 
although these expehises have been laid out without the wife’s 
cbnseht, ^<?t they have their action for recovering them.^ ..in 

XVII. 

; 8S0. iZow tfre arc to judge of the Necessity or Usefulness of the 
Nfpehses . — Since there may arise difficulties about determining 
expenses are necessary, or not, and what are useful, or not, 
it is to be left to the prudence of the judge to decide this matter 
according to the circumstances. And this depends on divers 
vlfev/s, and oh the regard that is to *he had to the quality of the 
lands and tenements, and other things on which the expenses have 
been laid ont, as if it is to preserves or to better a house, or to 
recover a debt ; to the quality of the repairs and other changes ; 
tb the convenience or inconvenience that may follow from thence ; 
to the proportion that maybe between the. expense and the im- 
provement; and to other considerations of the like nature. Thus, 
for instance, if for the cultivating of a country farm it is ne- 
cessary to build a*barn to it, or some other edifice, this may 
be reckoned a necessary expense; and if there is in a house 
a place fit for making a shop in, this may be reckoned a useful 
expense." 

’ ' ' • , . i 

1 L. un . § 5, C. tie rci uxor, act.; — l. ult. D. do fund. dot. Sec the thirteemh ankdc Of 
this section. It is to be remarked on the said thirteenth article, ami on the present, tlmt 
tyh&t has been said 04 tho thiutoenth article touching the right which the husband hos t 0 
detain tho necessary expenses, and what is said in the present article of the action which 
the husband has for recovering the expenses which aft* only useful, ought to he understood 
according to our usage; which is such, that, of what nature soever the expenses be, "wheth- 
er useful or necessary, the husband, who in this quality was in possession of the estate 
pertaining to the; dowry, cannot be dispossessed, nor his heirs executors, or administra- 
tors, agBTnst their win, but by authority of justice. And this is likewise observed, al- 
though there should be no reimbursement of expenses due; and this waa also the prac- 
tice under the Ronton law. L. 9, V. sohtt. mar. And this is the rulo for all possessors, 
that they cannot be turned out of possession but by authority of justice. Sec the fifteenth 
article of the sixth section of Con mints. Rut as to what concerns the reimbursement 
.of,A^ husband, and the right he lias to detain the dowry for the expenses, it depends 
aiv^jfiys 1 6 n tfife prudcfrcc of the judge to determine wfietlier the husband, or his heirs, 
ddmfnUtf&tors, ought to remain in possession till/theyarercimbgfs«l. 
And this they are to judge of by the circumstances ; such as the quantity of the expenses, 
the value of the lands and tenements ; the security which the husband, or his heirs, exec- 
utors, or Rdministrat^rs^ tnay have some other way ; the value of the fruits fNvKcthef the 
ei^joy mpnt of some part of thc friiits may not suffice for their reimbursement V the quality 
of* the persons and of their estates ; and other circumstances of the like nature. ' J ? 

u L. 15, inf. D. de imp . irt res dot. ; — l. 7, $ ult. D. sol. matr ; — l. 'G r D. de imp. fn rts 
dot. f ■ ■ v ' 
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XVIII. 


:i 881. If the Repairs perish by Accident. -»+- If it bo fall; out that 
the Tepairs perish through some accident, the husband*or his.beirsfc 
executors, or administrators, will nevertheless ^jreeover the. charge* 
they, .were at in making them. Because the work, entitled thent tOi 
the recovery of the expenses which theylaid out on it; and the 
property of the repairs belonging to the wife, it is. slie that hears 
the loss of them. 1 


XIX. 

889. j E xpenses for Plea sure. — The expenses which are laid; out 
merely for pleasure, without either necessity or usefulness; areilot 
recoverable/ jeven although the wife had engaged the husband to lay; 
them out. For he ought to blame himself for an expense which 
he had a mind to throw away/ 

XX. 

883. Repairs for Pleasure. — If the repairs made for pleasure 
are such, that they can be taken away without being destroyed* 
the husband, or his heirs, executors, or administrators, may take 
them away, in case of a refusal to reimburse them of the charges 
which they have been at in making them. But if they are of such 
a nature that they can be of no use when taken away, such as- 
painting in fresco, it is not permitted to deface them. For this 
Would be doing harm without reaping any profit.* ’ ;■ 


SECTION IV. 

OP THE PARAPHERNAL GOODS. 

884. Which are the Paraplienud Goods. — The paraphernal 
goods are all those which the wife does not give to her husband 
as part of her dowry; 1 * whether it be that she expresses what shei 
reserves to herself, or that she specifies what she is willing oirfy<to 
give as part of her dowry. For whatever she has over and ‘abav»r 
is paraphernal. 

* 

* L. A t D . de imp . 

y Z. 11, D. de imp, ; — I. mu. § 5, C. de rei uror . art. 

* Z. 9, D. de imp,; — l, tin. § 5, C. de rei ur . art. 

* Z. 9, § 3, D, dejur . dot. 
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885. Thus, when the wiffe gives 'to her husband in* marriage 
Only all the estate Which she has at present, or some particular 
goods, the remainder which she either has at present, or. may after* 
wards have, by inheritance or otherwise, will be paraphernal. But 
if she gives in marriage, all her estate present and to come, in 
that case she can never have any paraphernal goods. 

-*886. The difference between the dowry and the paraphernal: 
goods consists in this, that whereas the revenues of the dowry 
belong to the husband, the revenues of the paraphernal goods are 
the wife’s own: and she may dispose of the said revenues, and of 
the •principal itself, without the authority of her husband. 

- 887. This nature of the paraphernal goods, which are no port 
of thi dowry, together with the liberty given to the wife to dis- 
pose of the revenues of the said estate, without consulting her 
husband or asking his consent, seems to have something fn it 
contrary to the principles of their union. For, as the husband is 
the head of the wife, and has the charge of the family, it would 
seem just that he should be master of all the revenues of his 
■jMfe’s estate*; which, as well as those of the husband, ought to be 
employed for the common use of man and wife, mid of their fanir 
ily<; and this liberty which the wife has of enjoying a separate 
estate independently of her husband is likewise an occasion 
sometimes of troubling the pence and tranquillity which the mar- 
riage union requires. And wc see likewise, that, in the same law 
of the Romans which takes a way from the husband all right over 
the paraphernal .estate, it is owned to be just that the wife, put- 
ting herself under the conduct of her. husband, should likewise 
intrust him with the management of lier estate. 1 * However, both 
the Roman law and our customs have received the usage of para- 
phernal goods ; some of them having only regulated that, if in the 
contract of marriage the wife does not specily what goods she 
intends to allot for her dowry, all the estate which she is seized 
Or ' possessed of at the time of the contract is to be reputed as 
her- dowry. - : ■ > < .*. 

o:;888i There are again others, which have so favored the use of > 
ptmrphernal goeds, and the liberty of wives to dispose of them, 
that, although the same customs do not allow the wife either = to 
alienate or to mortgage her dowry, not even w r ith the consent and 
approbation of her husband, yet they allow her to enjoy and to 

• 

b L. 8, C. de pact . conv . ‘ . 
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dispose of 'her paraphernal goods, not only without the authority, 
bat' even without the consent, of her hushund* Atid-^hi% dispo- 
sition is favorable in the said customs as well as i»i tbe^proTOppgftr 
which are more particularly governed accoVdipg.to tbeciyiljjtajtfn 
where it is observed. Because, the community of goods ^twoBh! 
the husband and wife not being received in use there, seeing $ 3 ^ 
wife has not the profit either of the revenues of her awn ; portion, , 
which belong to the husband, nor of the estate which he may 
acquire during the marriage, they leave her the liberty to augment 
her 'own estate by tho profits which she »may be able to make^of 
her paraphernal goods. 

Art. I. 

889. Definition of the Paraphernal Goods. — -The paraphernal 
goods are all the goods which a married woman has, besides those 
which have been given with her in marriage to her husband. And 
these goods are, as it were, a sort of pccnlium, or private posses- 
sion, which the wife reserves to herself over and above; her dowiyy 
which goes to the husband.* 


890. The Wife, may dispose, of her Paraphernal Goods, —■ The! 
wife may dispose of her paraphernal goods, without the ■ authority; 
atlid consent of her husband ; and may put them to what use.^hc 
pleases, the husband having no right, to control her, even although 
she had delivered them into his custody. 1 * • 


III. 


"■ * • . ■* '-T 


891. In what Manner the Wife may enjoy her Paraphernal Qhddd\ 
As the wife may enjoy and dispose of her paraphernal; jgoodb* 
so ahe may either enjoy them herself, or by otherpersons> ior leave 
the enjoyment, of them to her husband, for their common ru( 36 y>an<| 
that of their family. And if the said goods consist in rents* *dr ill 


debts, she may either herself, or by other persons* take up thepriife 
dpal sums, the 1 rents, atfd interest, if any is due, or leave it tti Hfer 
husband to recover them* she giving him the neecssafy pew£rs>fi(tt 
doing it 0 


• X. 9, § 3, D. dejttr. dot.;-~L3 1, $ I, X. de donat. 8 t -CJ depact CMf . , * 

* X S ? C. de pact* conv. ; — vlL eodf 
c JLult. C*dt pad* conv . 
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• ■ IV. '■ , •■■ •;• 

"8021 * If iht Paraphernal Estate consists in Movables. If the 
p&raphemal • estate, or a part of it,consist8 in rents, debts, or in 
nidt&ble effectsj the $vife may either keep them in her own oust 
tbdyy dr put them into the hands of her husband, getting him to : 
sign hn inventory of them, as an acknowledgment of the receipt 
of' ‘the 1 goods. 4 

.tin.. . V. ; ’ 

*' 893. The Husband's Care of the Paraphernal Goods delivered to 
him. — -If the paraphernal goods arc put into the husband’s cus- 
tody, he is obliged to take the same care of them as of his own 
goods, and he will be made accountable for the faults that are 
ihconsirftent, with this care. 0 

. 1 i > i ■ ■ 

lr! VI. 

■894t IIow these Goods arc distinguished from the Goods of the 
Howry. The paraphernal goods are distinguished from the goods 
of the dowry by the contract of marriage, which ought to express 
what goes to the dowry. And all the goods which are not com- 
prehended in the dowry, either expressly or tacitly, are reckoned to 
fees paraphernal, oven although the wife should deliver them to the 
husband, together with the goods of her ddwry ; unless it should 
appear, at the time of the delivery, that the said goods were only 
&t* accessory with which the wife intended to augment her dowry.* 

VII. 

t • 

895. What the Wife is possessed of without an apparent Title 
belongs to the Husband. — We ought not to reckon in the number 
efrthe paraphernal goods, nor of the other goods of the wife, those 
whidnehe may"cfrance to have in her custody, or which she may 
pretend to belong to her, unless it appear that she has a just title 
to them; asif she has acquired them by inheritance, or gift, or thqt 
sho rwas possessed of them at the time of her marriage. Anti 
all) the) other goods which she may chance to have, of which the 
tiif^does not uppear, and it is not known whence she had them, 
belong to the husband. For otherwise it must be presumed.. that 

• * 

d jC. 9, J S.lTtt flD.de jur.doti • — d. 4 3 ; — v.l. ult. C. de pact, canv, 

® L. n It. in f C. de pact, conv.; — l. 9, 4 3, in f. D. de jur . dot. See the second article of 
the third section of this title. 
f L. 9, 44 2 et 3, D. dejur. dot . 
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th§ wife has come by. these goods only by eheating,hei* husbafidy 
op, by, other unlawful ways. 8 ; And even the profits; whichsbe iBliays 
happen to make by her frugality, her labor, and industry, j belong 
to, the husband, as fruits and revenues, and* as* services or offices 
which the wife owes to the husband. h 


SECTION V. " w 

OP THE SEPARATION OF GOODS BETWEEN THE HUSBAND AND WIFE. 

896. The Connection between this Matter and that of Dowries. — 

The separation of goods between the husband and wife is one of • 
the* causes of the restitution of the do wry. And therefore, this 
matter bciug an accessory to that of dowries, the rules concerning 
it shall be explained in this section. . t 

897. The separation of goods is made in two cases. Thc^first 
ig, when the wife procures a separation from, her husband’s' bed,? 
because of his cruel usage of her ; for a separation from the bus- . 
band’s bed implies a separation of goods. And the second is, 
when the disorder of the husband’s alTairs obliges the wife to take 
back her own estate. 

,898. The separation from the husband's bed is a matter Which 
doe# not come properly within the design of this book; it being, 
altogether different in our usage from that which was the, effect- of: 
a- divorce under the Roman law. And we shall only treat, here 
of the bare separation of goods. 

Art. I. 

899. Definition of the Separation of Goods. - — The separation, of 
goods between the husband and wife is the right which the wife 
has to take her effects out of the husband’s hauds, that she .ftray . 
manage and enjoy them herself, when the state of .the husband’.*, 
affairs exposes the wife’s effects to danger.* 

II. * 

900. Cause of the Separation of Goods. — Seeing .the. vwjfe. is 
subject tc the husband, and that her dowry, and the other goddk 

* £.51, D. de donat. inter vir. et w. fA £ 6, C. tod. 

* L. 48, D. de oper. libert. 

* This definition follows from the subsequent rules. 
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wbicli shelUayhaVebr ought to her husband, are left with Mm bfh 
condition that he bear the chargee of the marriage-; she 'cannot 
demand tho separation of goods, except when the disorder of the 
husband's affairs puts him out of a condition <jf being able to bear 
the said charges, and that the goods which he has of his Wife’s are 
in danger. Thus, the separation ought to be decreed in a court of 
justice, after hearing the cause, and upon sufficient proof that the 
bad condition of the husband’s affairs, and the smallness of his 
estate, put the goods of the wife in danger. 1 ’ 

h' • TTT 

* III. 

901 . Effect of the Separation. — The separation of goods being 
granted to the wife only because her goods were in danger, and 
because the husband was not able to bear the charges of the mar- 
riage- J the engagement of the husband to manage the goods of the 
wife, and to bear these charges, passes to the wife by the separa* 
ttoriftf goods. So that she takes upon her again the administra- 
tionof her own goods, and bears these charges, employing her 
revenues for the maintenance of her husband, herself, and their 
children/ 1 , ' 

IV. 

'’90S. The Wife who has obtained a Separation of Goods cannot 
alienate them. — The separation of goods gives the wife only a 
right tb enjoy her own goods, and to take care of them ; but She 
cffttrtbt alienate them, d except in so far as the laws and customs' of 
the country may allow her. 0 ( . 


V. 

908 v Site may distrain the Goods of the Husband, and cause them 
to be. sold for her Dotv-ry ; • — If the dowry consists in money, debts;' 
or other eff'ects which are not in being, the wife may, by virtue of’ 1 
the separation, distrain and cause to be exposed to sale the goods-’ 
of the husband, and others that arc mortgaged to her, OVOri' 

although they be in the hands of a third possessor.' 

* 

^ £. *24', D. sotut. mtotr:; — v. 1. 22, $9, eod.; — l 30, in f. C. dc jure dot. ' 
glixMli r. ; 

d L. 29, C. dzjur. dot . • 

* See the thirteenth and fifteenth articles Of the first section. 

1 £. 29, C. dtjur. dot . 



59$ the civil law. Ipa«t i. ?qok ;I* 

VI >•: . 

'" 904. She' may do the same for the Recovery of her Paro^heiT^tl 
Woods which she gave her Husband. — If,besides the goods of fjpe 
dowry, the wife had' put into her husband’s ctistpdy. her ,parqph$r» 
iMtl goods which are not in being, she may recover them in the 
same manner as the goods of her dowry.* 

VII. ", 

905. As also for her Gains. — If by. the contract of ,rr>arriagp 
there are gains due to the wife ojit of the husban^Si , estate, she 
may recover them in the same manner as she recovers .her dowry, 
whether it be to preserve her right of property in them, if she 
is not to have the enjoyment of them till after the husband’s 
death, or that she may enter on the actual enjoyment of, them ; 
according as tha quality of the said gains shall happen to .be reg- 
ulated, either by the contract of marriage, or by the customs and 
usage of the places. 1 * r 


TITLE X. 

OF DONATIONS THAT HAVE THEIR EFFECT IN TI1E LIFETIME 

OF THE DONOR. 

ft 

900, Two Sorts of Done (in ns . — Differences between Donations 
that take luffed in the Lifetime of the Donor , and those which do not 
take Effect till after his Death. — There* are two sorts of gift®, or 
donations. One, which takes effect (luring the life of the donor. 
And the other sort is of such donations as are made in prospect of 
death, and which have their effect only after the death of the 
donor. There are two essential differences between these two 
Borts of donations. One is, that the donations which take effect 
during the life of the donor are covenants transacted between the 
donors and the donees, which makes them irrevocable ; whereas 
donations made in prospect of death are dispositions of the dame 
.nature with legacies, and the institution of an executor, which de- 
pend on the bare will of those who give, and which for that reason 


* D. /. 29, C. de jur . dot. 


h D. h 29, C. de jur. dot.;—X6v. 97, cap • 6. 
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may be revoked. The other difference between donations that 
take effeetin the lifetime of the donor, and those which have their 
effect only after his depth, is a consequence of the former, and 
Consists in this, that he who gives during his lifetime divests him* 
self of that which he gives away, and transfers it to the do'nee, 
who becomes master of it ; whereas he who gives only in prospect 
of death love3 rather to keep than give away, and remains until 
his death proprietor of what lie gives, having a right to deprive 
the donee of it, and to dispose of it otherwise as he. pleases 
Thus, whereas the donation that takes effect in the lifetime of the 
donor strips the donor himself, the donation made in prospect of 
death strips only his heir or executor.* 

907. It is because of this last difference between the donations 
that take effect in the donor’s lifetime, and t hose which take effect 
only after liis death, that the customs which do not permit testa- 
mentary dispositions to the prejudice of the next heirs, except as 
to a certain portion of the goods, reduce to the same portion do- 
nations made in prospect of death ; and that, on the contrary, they 
permit donations that have their effect in the donor’s lifetime to 
the prejudice of the heirs, because* the donor not only strips his 
heirs, but also himself, of what he gives away. And these sorts 
of donations which strip the donor have no of her bounds than 
those whicli have been set to them by the several customs of par- 
ticular places; whether it be for preserving to the children their 
filial portions, or for restraining largesses between certain persons, 
or for other causes. 

90S. It follows from this nature of ‘donations that take effect 
in fj^c donor’s lifetime, that, they being covenants irrevocable which 
strip the donor of what life gives away, every donation that has 
not this character and which leaves the donor at liberty to revoke 
itj, is a donation of no force ; that is to say, it is not, properly 
sppakiiig,.a donation that is to take place in the lifetime of the 
donor. * 

. .909. It is on this principle that the common rule in this mat- 
ter.,*tlppcnd8, viz. that to give and to retain avails nothing. The 
meaning of which is, that if the donor keeps what he gives away, 
fye does not divest himself, arid dpes not give. Which ms^xint has 
this. extent, that it annuls not only the donations in which the do- 
nors reserve a liberty of disposing of the things givpn, but likewise 


* L . 35, \ 2, D. de mart . caus. donaX . 

34 
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all those donations in which there happen to be circumstances de* 
noting that- -the donor has not divested himself, and thot.the donee 
has not been made irrevocably master of the thing that Wfca 
given him. Thus a donation, whereof the doted or title remains ill 
the' custody of the donor, the donee having no duplicate of it, or 
of which the minute or draught is not put into the hands of a 
public notary, in order to draw up the instrument, would be a 
void donation ; because the donor would retain the liberty of on* 
nulling it. 

910. Donations made in prospect of death are one of the mat- 
ters treated of in the second part of this work ; and the present 
title relates only to donations that have their effect in the lifetime 
of the donors, because they are covenants. But to avoid the re- 
peating always the; expression at large of donations that take effect 
in the lifetime of the donors, wc shall use only the simple word of 
donations. 

911. Donations are liberalities which are natural in the order of 
society, where the ties of parentage and friendship, and the several 
engagements, lay different, obligations on persons to do good, either 
out of gratitude tor favors received, or out of an esteem of merit, 
or out of a motive of assisting those that are in want, or upon 
other considerations. . 

912. There are divers sorts of ways of giving, and doing of 
good, as well as of commerce. And as we make a commerce of 
industry, labor, services, and also of things, we do the same like- 
wise of gratuitous deeds j 'but we give the name' of donation only 
to that kind of liberality by which we strip ourselves of the thirigS ; 
and not to the services and good offices which wc render to tj^ose 
whom we are willing to oblige . ,J 

913. Of Donations between Man and Wife. We shall- riot in- 
sert under this title any of the rules of the Roman law” which fcott- 
eern donations between man and wife ; because tliis matter' i's so 
differently regulated iii the provinces which arer goverjjfcd by' the 
Roman law, and by thy customs, that it. would be td ’deviate' Ido 
far from the design of this work to set down here raids 6f which 
there is scarcely one that is universally received everywhere. B*iit 
to supply this want, we have thought proper to observe bdfe the 
general principles which are the foundation of the different laws 
concerning donations between man and wife, to &ho\V lh ? the 


b L. 19, 4 I, D. de demat. 
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said principles the spirit of the different rules which are observed, 
either in the provinces that are governed by the Roman law, 
or in the customs. And they are contained in the following 
remarks. ' t * 

914. The strict union between man and wife being an occasion 
to them to exercise their liberality towards one another, according 
to their affection and their estates’; the use of these sorts of dona- 
tions Was attended with so great inconveniences, that it was abol- 
ished by the Roman law. For it appeared from experience, that 
the easy temper either of the husband or of the wife impover- 
ished the one to enrich the other; that the application of the party 
that was most covetous to procure largesses from the other, en- 
gaged them in cares and views entirely opposite to their duty of 
educating their children, or diverted them wholly from any thoughts 
of it; that tie one party refusing to comply with the desires of 
the other, in giving what was asked, it was an occasion of strife 
f)|ld>f(P|t<»ntion; and, in line, the Roman lawgivers were of opinion, 
that the conjugal love ought to subsist and to be nourished by a 
more honorable motive than that of sell-interest. 0 

915. But seeing the principal consideration which induced the 
Roman lawgivers to annul donations between man and wife was 
to prevent their impoverishing one another in their lifetime, and 
that the donor might not be destitute of all manner of substance 
after the dissolution of t he marriage, whether it were by death or 
divorce, the donations which were to take effect only after the 
death of the doner, not producing the same ill consequences, were 
permitted between man and wife. Ajal they gave likewise this 
effect to donations which were intended to take place in the life- 
time of the donor, that, if they were not revoked by the donor in 
his lifetime, they should be confirmed by his death, and be as valid 
as if tijLey had at first been made in prospect of death. 

916. The dispositions of the customs in relation to donations 
between man and wife are different, according to the regard which 
they have had to the motives upon which these donations were 
annulled by the Roman law, op according* to the other views of 
the sfjhfit and principles of the said customs. Thus some of them 
have allowed donations between man and wife of the property of 
movables, and of the immovables of their own acquisition ; and 
likewise of a part of the estate which efune to them by inheritance * 


c U. 1. 2. et3,D.de denal. inter vir. et uxor. 
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but they would have these donations to be revocable. Thus the 
seme customs, and many others, have approved, of donations^ be- 
tween man and wife that take effect in the lifetime of the .donor, 
and allow them to be irrevocable, provided' they be only of an en- 
joyment of the movables and immovables of the donor’s own pur- 
chase, and that they be reciprocal. And the disposition of these 
customs is fountled on this principle, that the liberality being re- 
ciprocal, and both the one and the other party being uncertain of 
the event which would entitle the longest liver to the benefit of the 
gift, these kinds of donations are not attended with the same in- 
conveniences as where the condition of both parties is not equal, 
and that they have nothing in them which may disturb the peace 
and tranquillity of the state of matrimony, or which is contrary to 
the honor of marriage. 

917. But other customs, under other views, have forbid all dis- 
positions made by the wife in favor of her husband, even although 
they were made in prospect of death ; notwithstanding the same 
customs allow the husband to give to his wife all his estate by. a 
donation that is to take place in his lifetime, reserving only to the 
children their filial portions. And these customs regulate the mat- 
ter thus, because they make the wife’s condition less advantageous 
in other respects, the community of goods not being there re- 
ceived; and because they will secure the wife’s estate against the 
dispositions to which the husband’s power and authority over her 
- might engage her. 


' SECTION I. 

OP THE NATURE OP DONATIONS THAT TAKE EFFECT IN TfiE LIFE- 
TIME OF TIIE DONOR. 

Art. I. f 

918. Definition of Donation. — A donation which takes , effect 
during ^he life of the donor is a ‘contract made by a ; reciprocal 
consent between the donor, who strips himself of the thing which 
he gives away, in order to transfer it gratis to the donee, and 
the doliee, who accepts and acquires the thing that is . given 

him.* ' , ; 5 5. 

■*) ■ .... .... 

» { 2, Inst'. de done*.;— 1 1, D. d* done*. ;—v. 1. 22, in /. eod. in Tfrbo Contracts**; — 
L 7, C. de his qua vi c. g. «. 
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' 919. No Donation without Acceptance. There is no donation 
without acceptance. For if the donee does not accept^ the donor 
is not divested of the tiling which he gives, and his right remains 
still with bim> < 


III. 

920. Jf the Donee is incapable of accepting. — If the donee is 
incapable of accepting, as if it be a child which cannot Bpeak, nor 
express any desire of having the thing given, the acceptance must 
be made by a person that is capable of accepting for him, sueh 
as his father, his tutor, or guardian.* 

IV. 

921. Who gives what he is bound to give does not make a Dona- 
tion A donation is a liberality, and he who gives only what he 
owes, or what he is obliged to give, docs not make a donation, 
but acquits himself of a debt, or of some other engagement. 
Thus, he who gives in order to fulfil a condition in a testament, 
or of a donation which burdens him with it, is not a donor, even 
although it were out of his own substance that he had been 
charged to give. 4 


V. 

922. Remuneratory Donations. — The donations which are 
called remune/atory, and which are made in recompense of ser- 
vices, are not properly donations, except when that which is given 
could not be demanded by the donee ; and the recompense which 
the donee could demand is not in effect a donation.* 

VL 

923. Donations are irrevocable. — Although a donation be a 
liberality, yet it is irrevocable, as other covenants are ; f unless it 
’Be with 'the consent df the donee, or for some one of the causes 

■fafpCh shhll Be explained in the fourth section. 

* ) * 

b &il9 r | 2 , jp. de donat . ; ■ — l, 69, D. de treg jur.;—l. 156,4 tdt. epd.;—{. 10, D. de 
(tyn-j -tuft, ,C. dfi revoQ. donpt- 
4 I. 26, U. de Anal. , 

4 £. 35, il,D.de mart caus. donat. ; — l 82,1}. de reg.jur.; — L 29, D.de donat,; -nt 1, 
tod.; — l. 8, D. de don. • 

*• L. 27, i> de donat. ; — v. I 34, 4 1 , eod.j—l 82, D. de reg.jur. 
r 4 2 , but. de donat. ;— l. 1 , D. de don. ; — l. 35, 4 t dt. O. de don. 

34* 
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924. Things maybe given. — W e may give *W1 things. i 
that are in commerce, and which we,' have power to dispose of, 
movables, immovables, debts, rights, action!*, and even goods to 
command in general every thing that may pass from one 'persbn 
to Another, and be acquired by him. And 'it is also > _ i donation - 
when the creditor forgives the debt to his debtor.* - 

viii. ; 

925. Donation of all the Donor's Goods, or of a Part of them.~r»> 

One may give away either all his goods, or a part of them,^ pn>» i 
vided the donation be not nndutiful ; 1 and that: if it is* of all one’s 
goods, there be reserved either the usufruct of thq goods given; or: 
some other thing which may suffice for the sustenance of the 
donor. For it would be contrary to good manners, for the donee : 
to strip the donor of his whole substance, both in principal and . 
revenue. 1 >■, . 

'.* ix. . 

926. The Fruits reaped after the Donation do not augment it. -* 

The fruits and revenues which the donee gathers from the things 
given after the donation are no part of the gift, neither do they 
augment it; but they arc goods belonging to the donee, in 'the 
same manner as the fruits of a thing which is his own; Thus, in .» 
donations that are subject to some reduction, we do not reckon 
the fruits that have been reaped after the donation. Thus, when.! 
a donation comes to be annulled by the existence of some condi- 
tion, or otherwise, the donee does not restore the fruits and reve- 
nues whteh he has reaped.™ *• 

. X. ‘ . 

927. Donations either Pure and Simple , or Conditioned. Donfci 
tions .are either pure and simple, or made upon some condition, 
or with some charge. And the donee is obligcd to. acquitthe< 

h y ‘ ■ ■ • ■■■ i- » . u V .r'Ujf 

* L. 9, $ ult. D. de donat. ; — 1.3, C.eod.; — l. 115, D. de reg.jur.; — 1. 18, C-dedonat. 

*• L. S3, §4 ,C de donat. 

* TJndutifiil donations aro those which are tajten out of the legitime or legalpoTti6ns\of 

those persons to whom such portion^ are due by law ; and, this la * matter whuihhelMtgS' 
to the second part. «' • ,J 

KL. 88, D. de reg.jur.; — 1. 12, D. de don. 

■ L. 9, f 1, D. de don.;— 1 11, eod. 
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charges, and perform the conditidhaf which the donor has enjoinfed 
him.fi ' ’ *' . •• .* ■ - - 

• .. . 

938; Three Sorts Of Conditions . — The conditions in donations; 
as ini other covenants, are of three sorts. Some arc such, that the 
validity of the donation 'depends on the existence of the condition ; . 
others make void the donation which had subsisted ; and others 
make only some change, without, annulling the donation. 0 Thus, 
donations made in favor of marriage imply the condition, that 
they shall not have their effect till the marriage be accomplished. 1 * 
Thus; a donation being made upon condition that, if the donee 
dies before the donor, the things given Shall return to the donor, 
this condition annuls a donation which had subsisted.* And this 
other condition, that after a certain time, or in a certain case, the, 
dohee shall be bound to deliver the things given, or a part of them, 
to another person, neither annuls nor accomplishes the donation; 
but makes the change in it which has been agreed on, and obliges 
the donee to deliver the things to the person to whom the restitu- 
tion ought to be made. 1 * • 

... xii.' 

* 

929. When the Donation is perfected, it admits of no new Bur- 
dens.-— After the donation has been accomplished, it is no longer 
in the power of the donor to impose on the donee any new con- 
dition or charge, ‘even although he were father to the donee.* ; 

■ . XIII.. 

930. Difference between Motives and Conditions of DonationSi ? 
— We ate to rmjee a great difference in donations between the 
motives which the donors express as the causes of their liberality, 
#nd 1 the conditions with which they burden them. Few whereas 
the 'default of a condition annuls the conditional donation; ye£ it 
subsists, although the: motives expressed in it prove not to be true. 
Thus, if it is said in a donation, that it is made on account of 

* C. dedonat. .. 

» Bee tho fourth soctioo of Gffffsemtt. 

P See the last article of the first section of the title of Dowries. 

1 L. 2 , C. de donut, qua tub modo. 

T L. 3 , C- de donat. qua tub modo. 

* L. 4 , C. de donat. qua tub modo. 
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services done, or to facilitate to the donee the making of a pur- 
chase which he had a mind to, the donation will not be annulled, 
although no services have been rendered, nor the purchase made. 
For there remains still the absolute will of the donor, who may 
have had other motives besides those which *he has expressed. 
But if it was said, that the donation is made Only on condition, 
that what is given be laid out on such a purchase, such as the 
buying of an office, and the office is not bought, the donation will 
have no effect.* 


XIV. 

931. Reservation of the Usufruct . — Iri all donations, whether they 
be universal of all one’s estate, or particular of certain things, the 
donor* may reserve to himself the use and profits of the things 
.which he gives. u 


XV. 

932. Registering of Donations. — Donations ought to be regis- 

tered, that every body may know the engagement, which being 
unknown might give occasion to many frauds.* vi 

XVI. 

933. Alimony afforded out of Liberality , or otherwise. — We 
may place in the number of donations the expenses which one 
person is at for another out of a motive of liberality, and without 
hopes of recovering them ; as if one is at the charges of maintain- 
ing a near relation; and* what has been given in this manner 
cannot be afterwards redemanded. But it is by the circumstances 
that we arc to judge whether it was the intention of the party to 
give, or not,* 

1 L. 2, § ult. D. de donat. ; — /. 3, D. cod. 

u L. 28, C. de don. ; — l. 85, { 6, cod. * 

* L. 27, C. de donat.; — l. 30, et seq. cod. ; — r. 1. 17, § I, D. quee in fraud, credit. We 
take notice here only of the general rule of registering donations; and leave out the whole 
dotail of this matter as it is regulated by the ortlinances, and by our usage, otherwise than 
it is in the Roman' law. See the ordinance of 1539, art. 132, and that of Mouliits, ^rt.58. 
r L. 27, § 1, D. de neg. gest.; — 1. 15, C. tie neg. gest. 
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OF THE ENGAGEMENTS OF THE DONOR. 

*i 

Art. I. 

934. First Engagement of the Donor , not to revoke. — The 
first engagement of the donor is, that he cannot annul the dona* 
tion, when he has once given his consent to it ; and lie can Dot 
revoke it, n except for just reasons; such as if he was forced to 
make it, if he was incapable of contracting, or if he was in one of 
the cases which shall be explained in the third section. 

II. 

935. Second Engagement , the Delivery. — The second engage- 
ment of the donor, and which is a consequence of the first, is to 
perform, the donation, and to deliver tin: thing given, and he may 
be constrained to it by the donee, or by his heirs, executors, or ad- 
ministrators. 1 * 

m. 

93G. Reservation of the Use ami Profits is in Lieu of Delivery. — ■ 
When there is a reservation of the use and profits in a donation, 
that serves instead of a delivery. 0 

IV. 

937. Third Engagement , Warranty. — It is likewise a third en- 
gagement of the donor, that, if he is obliged for the warranty of 
the things given, he ought to warrant them. But if he has not 
engaged himself for the warranty, and it happens that he has 
giveu what was not his own, believing honestly that he was the 
right owner of it, he is discharged from the warranty. For it is 
presumed that Pic meant only to exercise his liberality in things 
that were his own. 1 

V. 

938. If the Knavery of the Donor occasions any Loss to the Donee . 
-—If the donor was guilty of any knavish dealing, as if he gave a 

* L. 5, C. de revoc. don.; — l. 3, l. 6, tod . . See the sixth article of the fir|t section. 

b 5 2, Inti, de donat. ; — I. 35/ C. eod. 

* L- 28, C. de donat . ; — l. 35, § 5, eod. See the seventh article of the second section of 
the Contract of Sale. 

* L. 2, C. de evict . ; — l. 18, $ uit. D. de donat. See the following article. 
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thing which he knew was not his own, he would be hound : 49 
make good the losses and damages which the donee may chance 
*to sustain, through his knavery.* 

VL 

■ • . - : . . ■ , ; * . • : « ii •' 

939. The Donor cannot be constrained to mori than i ohatkeis 
able to give without being reduced to Want. — The donor cannot 
be obliged to perform what he has promised, but in so far as he is 
able, without being reduced to want. For it would be unjust 
that his liberality should be an occasion of inhumanity ta his 
donee. f 

vn. 

940. Jnterest of the Things given. — The donor owes no interest 
for the things given, even after.the delay, unless they are expressly 
stipulated, or unless there has been a condemnation in a court of 
justice. And they will not be due but from the time they have 
been demanded, and according as tire circumstances may require ; 
as if a sum of money has been given for a marriage portion.* 


SECTION III. 

* 

. * 

OF THE ENGAGEMENTS OF TIIE DONEE, AND OF THE REVOKING OF*: 

DONATIONS. 

■ i 

Art. L 

941. First Engagement of the Donee , to acquit the Charges . nr-. 
The first engagement of the donee is to satisfy the charges and 
conditions of the donation, when there are any ; and if he ffcils 
in it, the donation may be revoked, according to the circum- 
stances.* 

II. •• -•••••• 

■ ? i 

942. Second Engagement, Gratitude. — The second engagement* 
of the donee is thankfulness for the benefit received; and if heis 

• Z, 18, $ :2t. 2>. de donat. r 

f L. 12, D. de donat . ;—l. 28, JD. de reg. jur. ; — 1 173, Z\ de r&J* U de , 

re jud. « 

f L. 22, D. de donat.'; — 1. 7, D. de jur. dot . 

• L . 9, C de donat.;— 1. alt. C. de revoc . donat. r . . 
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Ungrateful to the donor, the donation may be revoked accord- 
ing ' as the deed of the donee may have given occasion for it^ 
Thus, the donor may revoke the donation, not only if the donee; 
makes any attempt vfpou his life or honor, but likewise if he 
commits any violence or outrage upon his person, or docs him any 
injury ; or if he occasions him any considerable loss by unfair . 
practices. 1 * 


943. Ingratitude dissembled by the Donor. — The right of revok- 
ing a donation because of the ingratitude of the donee does not 
pass to the heir, executor, or administrator of the donor, if he him- 
self, having known the ingratitude, did not resent it . 0 

IV.* 

944. Revocation of the Donation , because of Children being after- 
wards born to the Donor. — If, after a donation made by a person 
who bad no children, he happens to have children born to him, the 
donation will be void, upon presumption that he who gave hav- 
ing ijo children would not have given if he had had any, and that 
he gave only upon this condition, that, if he should happen to 
have children, the donation should be of no foree. J 

• , 

Li'vh. C. th trvoc. don.;~t. 9, ryxL Although the cruises of ingratitude, which may 
suffice for revoking a donation, be restrained by this last law of the code, de revoc. don. % to 
these which arc exp jessed in this article, yet wc put them down only as an example. 
For there may he other causes which may deserve that a donation should be revoked; as, 
for instance, if the donee should refuse alimony te his donor when ho is reduced to groat 
straits. 

u It & de revoc . donat, ; — 1. 1, in f tod . 

f Z*. 8, C. de revoc . < Ion,; — v. /. 6, § I , C de inst. et subst.; — l. 102, D . de cond. et dem . f 
— t. 40, § ult . D. de pyct. Although this law be only in favor of the patron who had 
mft&ea donation to one whom he had set free from slavery, yet we observe it indiffer- 
ently for all persons. Hut if the donation was small, and made by a person who hbd a 
plentiful estate, to a donee that was in poor circumstances, and for favorable causes t 
would such a Conation be revoked by the birth of a child 1 

If this child happens to die before the donor lias revoked the donation, ought it to sub- 
sfety m <tett3e df the revocation having ceased by the Child’s death ? oris it annulled in 
stt&feimfenter by the child's birth, that its death cannot make it revive ? These words 
of the law, revertatur in ejusdem donator is arbitrio ac ditione mansurum, seem to signify 
that the donation is annulled, and that the donor takes hock irrevocably what he had»giy- 
ei\. ^VTiich may be confirmed by the sixth* law, $ 1, de inst. et sufot., where it% said, that 
if k fethbf burdens his son Who had no children with a substitution, the said substitution 
will vanish whenever the son comes to have children, evanesce^e substitutionem. ’ To 
which we may add, that the child which is born to the donor after the donation, being 
seized by its birth of a right to succeed to its father, this right annuls the donation, and 
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TITLE XL 

or USUFRUCT. 

945. Reasons for treating of Usufruct in this Place.'** In/tlle 
foregoing title mention has been made of the reserv&tioftis of Usu- 
fruct which ore madfe in donations; and the like reservations may 
also be made in marriage settlements, in sales, exchanges, transac- 
tions, and other covenants.* We may likewise by express ? cove- 
nants settle on any person the usufruct of a thing without the 
property . b So that seeing usufruct may be settled by contracts, 
it is a kind of covenant. And although it be li ke wi se acquired' by 
testaments, and other dispositions made in«prospect of death, or 
even by the laws, such as th^ usufruct which the laws, the Ordi- 
nances, and the customs give to parents in the. estates' of their chil- 
dren, whether it be under the name of usufruct or wardship; yet 
we. choose to place this matter here, which, since it can only 'be in 
one place, ought to be put in the first where ?lfere is occasion 'to 
speak of it, as has been remarked in the plan of matters. 4; 

*'■■■' 946. The practice of settling the usufruct of a thing* without 
the property is natural in society, not only because of the indefi- 
nite liberty of all sorts of covenants, but also because of the -use- 
fulness of separating on many occasions the right of property from 
that of the present enjoyment. And this separation which is 
made naturally by the commerce of letting to hire and to farm, is 
likewise made very justly upon other views ; whether it be in do- 
. nations, where the benefactor is willing only to divest himself of 
the property of his estate, reserving still the present enjoyment ; or 
whether it be in the commerce of contracts, as if, two persons 
making an exchange, each reserves to himself the present enjoy- 
ment of the land or tenement which he gives away ; or in testa- 
ments, as when a testator devises the use and profits ^f latids or 
.tenements, leaving* the property of them to his executor; or ‘if bfe 
devises the property, and leaves the use and profits eithef ! ttf ! thfe 

which being once annulled, there does not remain to the donee M winch asa rifcht to 
keep the donation in suspense ' under pretext that the child' nsf COtiie tO die ’ beftrb its 
Hither. For it is unlawful to hopo for, an event of this nature. Net eftiffl ftt esthdjus- 
-modi casus expeetare. L. 84, $ 8, D. dt contr. empt. * 

* £»• 98, C ds dbnSi. 

k L.S,D.de usufruct. ; — $ 1, Inst. eod.;—l. 4, C. sod. 
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usufructuary, or to the executor, or to another legatee.* In all 
these cases, whether it be that the usufruct be settled by covenant,, 
by testament, by a law, or by custom, the nature of it is still the 
same, unless the title b*y which the usufruct is settled makes some 
distinction ; and it is this matter of usufruct in general which is 
the subject-matter of this title. 

• 947. We may likewise consider as a kind of usufruct, to which 
several rules of' this title may be applied, the right which the in- 
cumbents of church benefices have to enjoy the revenues belonging 
-to them. And this kind of usufruct has this peculiar property 
belonging to it, that the estates which are subject to it do not be- 
long to any particular owner, but to the church. 

■ 948. Those who have read this matter of usufruct in the Roman 
law may be apt to find fault that we have omitted to set down 
Under this title the rule which is to be met with in the eighth law,. 
JDi de usufr. etusu leg., and in the fifty-sixth law, D. de usu/r. Which 
laws say, that if the usufruct of a thing be given to a town, or 
other corporation, it lasts a hundred years. But besides that the 
tiase of such a u ufruct is so very singular and odd, that it does 
not deserve a rule ; d if one were upccssary, it would not seem just 
to make the proprietor lose, by a usufruct, the enjoyment of his 
estate for three or four generations ; and it would be much more 
-reasonable to limit it to thirty years. For which opinion we have 
the authority of another law.* 


SECTION* I. 

OF THE NATURE OF USUFRUCT, AND OF THE RIGHTS OF THE ! 
.'■■■■■■ USUFRUCTUARY. 

Art. 1. * i . ■ ; 

r 949* Definition of Usufruct Usufruct is a right to use and en w 
ybf a thing which is not our own, preserving it whole and entiff, 
Without spoiling or diminishing it. a 

\ $ l, lkit.de usufr. 

*Sec the twenty*first article of the first lection of the roles of law. 

% Vyh inj D . ad leg . Fate . # 

* Ususfrnctos est jus alienis rebus, u tend i, fruendi, salvi rerum substantia. £. }, Z>. de 
mufir .; — Inst. tod. See on these last words, without spoiling or diminishing it , that 
which shall be said in the third section 

vol* i. 35 
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950. Usitfruct of Movables and, Immovables. — .We may have 
the usufruct not only of things immovable, but also- of ihoyahle; 
such as a suit of hangings, a herd of cattle, and of other movable 
things, b according to the rules which shall be explained in the third 
section. 

v- 

K\ 

HI. 

951. Usvfruct comprehends all Sorts of Revenues. — The usu- 
fruct consists in the full and entire enjoyment of all the kinds of 
fruits, revenues, conveniences, and uses which maybe reaped from 
the thing of which one lias the usufruct. Such are the fruits of 
trees, the cuttings of coppice-wood, the young trees which may 
be taken out of a nursery without spoiling it, all crops, the honey 
of bees ; and in general the usufructuary enjoys and uses every 
thing without reserve. And we may likewise have the usufruct 
of 'movables and immovables, from which wc reap no other use be- 
sides that of bare recreation.® 

IV. ' 0 . 

952. The Usufructuary makes the Fruits which he gathers his 

own. — The usufructuary who at the moment that he acquires his 
right, and that it begins to take place, finds fruits hanging on the 
trees, or unseparated from the ground, which are ripe, may gather 
them, and they are his own. And if the usufruct happens to be 
extinct, either by the death of the usufructuary,- or otherwise, in 
the time of harvest, the portion of the fruits wliich the usufructu- 
ary gathered before his death, although still remaining on the 
estate, yet being separated from the ground, will belong to his 
lieirs, executors, or administrators. And what remains ungathered 
will belong to the proprietor, as also the fruits which fell of them* • 
selves, and to which the usufructuary had not put his hand. For 1 
seeing he has only a right to enjoy, if this right expires 1 befdte' 
the enjoyment, he has nothing further to pretend. So that wh<?n . 
the usufructuary dies before harvest, his heirs, executors, or admin* 
istrators will have no share in the frnits. d ' • 

- • > • . V' 

b Z.S.fl, D.dcmufr.i — L 7 % tod.;~\ 2, Inti. cod. See the third seettau. ■.■■■■.«■' * 
e L, 7, D* do usufc T ;~~d. l. 4 1 ; — L 9, ax/.; — l. 59, $ l f axf,;— f, 9,4 flp d^frr^dih 
$ 28, D. cod.; — l. 41, eod. * - ■ t . ..t m * . - 

d L. 27, D. de usu/r. ;—l. 13, D. quib. mod. usus/r. vd us. am. l 8, is jb*%\lK4earai' 
legat. It is to be remarked on this article, that as a usufruct may bp a^ufred by : differ- 
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958. The Rent of the Lease belongs to the Usufructuary , as the 
Fruits do. — - If the fruits 6f lands which arc subject to a usu- 
fruct were let to farm* the usufructuary who has actually ac- 
quired his right at the time , of the harvest shall receive of the 
farmer the rent of the farm, in the same manner as ho would have 
gathered the fruits, in case there had been no lease. And although 
the usufruct come to be extinct between harvest-time and the 
term of payment, yet the usufructuary, or his heirs, executors, or 
administrators, will receive the whole rent of the lease, for that 
crop.* 


VI. 

954. The Revenues which are acquired successively are shared 
between the Proprietor and the Usufructuary, in Proportion to the 
Time. — The revenues which arc acquired successively, and from 
moment to moment, such as the rents of a house, belong to the 
usufructuary in proportion to the time that his right lusts. Thus, 
when a usufruct commences from the first of January, and ceases 
before the end of the year, the proprietor shall have the rents 
which accrue after the usufruct is extinct, and the usufructuary, 
or his heirs, executors, or administrators, shall have the rents for the 
tiine. that the usufruct lasted/ 


VII. 

955. In what Manner the Usufructuary may anticipate the Har- 
vest:-— The usufructuary may gather,, before a perfect maturity, 

ent titles; 6ueh as a testament, a contract, a law, as has been taken notice of in the pre*. 
amble to this title; so wc ought to follow in each kind of usufruct, as to what concerns the 
rights of the usufructuary, whatever has been regulated in that matter by the title, al- 
though it be different from the rule explained in this article. Thus, the enjoyment which 
the incumbents of church benefices have of the fruits belonging to them is a kind of uan 
firuct which is regulated in another manner. For since the fruits of the benefice belong 
to the incumbent on account of the charges and burdens, the fruits of the last year, reck- 
ohing thc year to commence, as is the rule, from the first of January, are shared between 
the ixetttton or administrators of the late incumbent nnd*his successor in the benefice, in : 
propdHfori to the time that the late incumbent lived the last year. Thus the fruits of the 
dowry, after the dissolution of the marriage, arc shared differently between the survivor 
and the heirs or executors of the deceased, according to the different customs ojjilaces, as 
has been remarked in the preamble to the litHs of Dowries. Thus the usufrnct of fathers, 
avid wardships, are regulated according to the provisions made in such cases by the re- 
spective customs and usages of places. 

* L'. &Q. D- de usufr. 

* L. 2B, D> de usufr. 
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the fruits whose nature is such that it is either customary, or more 
profitable, to gather them before they are fully ripe. Thus we,do 
not wait for the full maturity of olives, hay, or of a copse. , But 
the usufructuary ought to tarry till the time, of full matv^jty for 
harvest, and for the vintage.* 

VIII. 

95G. Augmentation or Diminution of the Usufruct , by the Change 
happening to the Estate. — The usufruct increases or diminishes 
ih proportion to the augmentation or diminution which may, hap* 
pen to the estate that is subject to the usufruct. And as the .usu- 
fructuary bears the loss or diminution of his usufruct if the 
estate perishes, or is damaged by an inundation, by fire, or other 
* accident, h so likewise lie reaps the advantage of the changes 
which make the estate better or larger. As if the event of a law- 
suit acquires to the estate a service, or a greater extent of ground ; 
or if the neighbourhood of a river brings to it some addition. 1 

IX. ;*■ 

957. Changes which the Usufructuary may make in the Estate, 
for raising the Revenue. — The usufructuary may open a quarry 
in the ground of which he has the usufruct. For the stones which 
he digs out of it are instead of fruits ; and it is the same thing 
with respect to the other matters which he shall get out of the said 
ground. And he may likewise, pluck up by the roots a plantation, 
as of vines, for instance, to make some such change in it, provided 
that the estate be improved, and the revenue increased by it. . For 
the usufructuary may make improvements, but he cannot make 
any change to the detriment of the proprietor’s right. But^ al- 
though the revenue were augmented by a change of the condition 
of the estate, if this improvement, were only for a time, or if this 
change should occasion otherwise some inconveniences o i ex- 
penses, which might prove chargeable to the proprietor, the usu- 
fructuary would be bound to indemnify him, he having exceeded 
the bounds of his right. 1 Thus, k is by the circumstances t^p,t 
we ought to judge of the changes which the usufructuary m*ay or 
may not make. 

* L. 48, 4 I , D. de usufr. ; — l. pen* D. de us. et usufr . . leg* 

* See the fourth, fifth, and sixth articles of the sixth section. 

1 L. 9, $ 4, D. de usufr. 

* £. 13, 4 3, Z>. de ustifr ; d. L 13, § 6. 
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9591 'frees blown down. — The "trees blown down bythewind, 
fefby sortie Other accident, belong to the proprietor of the ground 
i)f which they werfe a part So that he is obliged to carry them 
away at his own charges, that they may no ways incommode. 
And the usufructuary receiving no benefit by them, he is not 
obliged to plant new ones in their stead." 1 

X. XL " 

! '959. Dead Trees. — The dead trees belong to the usufructuary 
is a kind of revenue, but with the charge of planting new^ones 'in 
their roomi.** 

XII. * 

960. Trees blown down may be employed in Repairs. — If the ' 
places subject to a usufruct happen to stand in need of some 
repair, to Which the trees that arc blown down by some accident 
may be serviceable, the usufructuary may make use of them for 
that purpose.® 

• • •• • 

XIII. 


961. Vine Props. — The usufructuary may take trees out of a 
wood, for making props for the vines, pqpvidcd he does not do any 
damage to the wood.** 

XIV. 


962. Service accessory to the Usufruct. — If the usufructuary 
‘6f 'a piece of ground cannot have access to it but through another 
: ^rouhd belonging to the person who created the usufrufct, this 
“passage will be due to the usufructuary. Thus, if a testator has 
''bequeathed the usufruct of a piece of ground, to which pnte chn- 
Irfot enter blit through another ground of his succession, ahdthis 
^bjther ground remains with the executor, or ft devised to another 
' + legatee, the executor or the legatee holding this ground 6f ?, fhe 
be obliged to suffer the service of the passage ';*' &hd 

TSO V * 1 ' 4 ’■ * ; " ’ ’ ! : '■ ■ ■ • ’ * :■■■. f’.y: 


m L. 19, $ 1, D. de usufr. ; — l 59, eod. # See the following article. 

° X 19, D. de usufr . 

° L. 12, Z>. de usufr . 

; P L. 1% Z). ds usu fr. • 

1 Z. 1, § 1, D. si ususfr. pet . ; — </. 1 1, { 2j— 1 15, f 1, D. ds must Imfir.letf ' 

• 35* 1 



THE CIVIL LAW. 



[t>jLRT>T.BCOKi I. 


togive it such ns shall be found necessary far cultrnd.ting and 
cloying the ground that is subj cct to the said ! usufruct/ 

• XV. 


963. Conveniences which are not necessary to the Usufructuary . — 

I£,vdit the case of a usufruct bequeathed, the usufructuary -wants 
some conveniences which arc not absolutely necessary for the en- 
joyment, such as that of. a passage, he cannot pretend that 'the: 
executor should furnish him such sorts of conveniences. Thus, 
ho- cannot demand that they should give him more convenient 
lights- for a chamber, a more easy passage, or a liberty to draper 
water out of a well. For the usufruct is limited to the enjoyment 
of the thing, such as it is at the time that the usufructuary ac- 
qtdrdshis right.' • \ 

xvi. 

964. The Usufructuary has the Services. — The usufructuary- 
may in his own name sue lor the right of a service, if any is due 
tO the estate of which he has the use and profit s, and may sue the 
neighbour who owes it, in the same manner as the proprietor him-' 
Belf might do. 1 


XVII. 

« * 

965. The Improvements and liepairs which the Usufructuary may 
make. — The usufructuary may make, in the estate of which he 
has the usufruct, improvements and repairs, uscfifl or necessary, 
and even for his bare pleasure; provided he does not tnakC the 
estate the worse, nor change the condition of the places: ThttS^ 
ho cannot raise a building higher, nor change the apartments lot' 
other dependencies of a house, nor disfigure thqm, augment, or* 
diminish them, not even by adding what would be better, Or 
molisking what is useless. But he may, for instance, make new- 
lights, paint the rooms, and embellish the house With statues* att# 
Other omatnents. 1 * 

..... . xvm 

. 066. lie cannot take away the Improvements ffrRepmrsVfhW^ 
he has mqde. — If the usufructuary has made improvements, or 

# t . y , \ £ t **, T 

T \ * • * L. 1, $ ufe D. « 

***&*<. pa- 

* Jj. 7, in f. ei l. 8, D. de u*u fr.;—L 13, t 7 ,eod.;—v. $ 8, tod. 


.1. 
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repairs, whether useful or necessary, or for his pleasure; h®c*cao 4 '- 
demolish nothing of; what he has btiiit; nor take away any thing 
but what may be preserved after it is taken away.* 

* f 

. XIX 

967. The Usufructuary may transfer, sell , and give atcayhis 

Right. — The usufructuary may either enjoy the thing of which 
ho* ‘has the usufruct himself, or he mjiy let out his right to 
another; he may likewise transfer, sell, or give away his usufruct; 1 
And tho disposition which he makes of it is toJiim instead of an 
enjoyment of it, and preserves his right.* : 

XX. .. 

968. He may interrupt the Lease. — The usufructuary lias the' 

liberty of interrupting the lease which the proprietor had made, 
in the same manner as the buyer has;* unless it be otherwise 
regulated by his 4itle. For having the right of enjoying the 
whole revenue, and commonly during his. life; he is as it were 
nUjgdpr, and is not obliged to let the farmer ertjoy a profit which* 
beraBgs to him. • • 


SECTION II. 

OP USE and habitation. 

.,969, Difference between Use and* Usufruct. — Use is die tin* 
gujshed from usufruct by this, that whereas usufruct is a right to- 
e*\joy all the fruita and revenues which the estate that is subject 
tp it iis capable^of producing, use consists only in a right to take 
out of the fruits of the ground such portion of them as may be 
consumed by use, and which is necessary for the person who has 
the use, or which is settled by his title; and the surplus belongs 
to the proprietor of the estate. Thus, those who have the right iof 
use in a forest, or a coppice’, can only* take out of it what is 
necessary for their use, or regulated by their title. And he who 
h&4 v the uBe of any, other ground can only take out of it ^rhat may 

■fO : • ' - iW.sV 

* L. 15, D. de tuu/r. See the last article of the*thinl section of the tide of Dowries. 

J L. 19,f 2, D.de omtjr , ; — 1, «7, tod. ■ • 

* I* 59, i \ t D.de tuu/r. See the fourth article of the third section of Letting and 

Wring. ■ , - 
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be necessary to supply the occasions he shall have of those kinds 
of fruits which the said ground produces; Or the use tnhy ’beWen 
restrained to certain kinds of fruits or revenues,without extend^ 
ipgit to others. Thus we see in the Roman law, thht 'he* ‘WHtP’ 
had only the simple use of a piece of ground hhd no share of thW 
com or oil that grew in it; ft and that he who had the Use Of 1 & 
flock of sheep was restrained only to make use of them : for dung* 
iiig his ground, and had no share either in the wool or lambs ; 
and even for the milk, it is said in some places that he could take 
only a very small portion of it ; and in other places it is said’he 
had no right to any of it. b 

970. Of Habitation. — Habitation is in honscs what Use is iit 
lands; and whereas he who has the usufruct of a house may 
enjoy the whole house, he who lias only a right of habitation has 
bis emoyijjent of it limited to what part is necessary for him, or 
settle^’ w his title. As to which it is necessary to observe, that 
although the word habitation appears to be restrained in • sonic 
laws to the sense explained in this definition;® yet it seems in 
others that habitation, as also the use of a house, implies ^4}ie 
enjoyment of the whole house. « So that it is not so much bjPTfae 
sense of these words habitation and use, that we are to extend oP? 
limit the enjoyment of those persons who have these sorts car 
rights, as by the terms of the title by which it is conveyed, which 
may help us to judge of the intention, either of the testator, if this, 

' right is acquired by testament, or of the parties contracting, if it is 
by contract that it is settled.' 1 * 

Art. I. ■ vv-v. 

971. j Definition of Use. — Use is a right to take out of the frttitb 
subject to it so much as lie who has the use may .consume om bis 
Wants, or so much as is given him by his title.* And this fs tegu- 
lated either by the title itself, if it has expressed the quantity, 5 tir 
by the prudence of the judge, according to' the quality ofhirrtwhb 
has the use, and the intention of the persons who have settled' 5 <Ms 
right, or by the customs and usage of the ptaces, if fhby 
made any provision therein.* 

••• -v ■' \ .«.< 

v * I K 12, \ 1, D. de usu ff habit. , ; 

b X. 12, 4 2, IX de usu et habitat.; — $ 4, Inst, tit usu et habit. ; — rf.i 12, 1 \ » 
c V. L 10, D. de usu et habit.; — d.'i. 1, 1 et 2, l. IS, eod. See g* 
tbe'second scction, axuf the seventh article of the fourth section* ^ , v , t * \ v 

4 V. I 4, l 22, 4 l, D. de usu ethabit.t—L 15, ebd.;~L 13, <7. 4t <#p <* h 

* L . 2, D. de usu et habit . ; — § 1, Inst, de usu et habit . ; — 1. 10, J 4, L 12, ) 1* t>. coi 

* L. 22, 4 uit. D. cod . ; —4 12, $ 1, cod. 
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97 % When the Use implies the Usufruct. — If the fruits out of 
which he Who has the use of them has a right to take whatever is 
necessary for his occasions arc so inconsiderable on the ground of 
which, he has the use, that there is precisely no more than whst 
his occasions require, he shall have the whole, in the sanfe manner' 
as the usufructuary. 0 

; III. 

973. lie who has the Use ought not to incommode the Proprietor. 
— He who has the use of u piece of ground has liberty to go 
into it to use his right, but without giving any trouble to the 
proprietor.* 1 

IV. 

974. The Use cannot be. transferred to other Persons. — Seeing 
t^e right of use is limited to the person of him to whor' ...e use 
is granted, he can neither sell, lot to hire, nor give av*ny, a right 
which is personal to him, and which passing to another person 
might be more chargeable or more inconvenient to the proprie- 
tor.* And if there should be any difficulty to know whether he 
who lias the use may use his right otherwise than in person, it 
ought to l>e adjusted by the title, by the quality of the persons^ 
and by . the other circumstances. 

V. 

• 

975. How the Use acquired to the Husband or the Wife is for 
both. — The right of use, as also that of habitation, which accrues 
.either to the lmsbund or to the wife by a legacy, or other disposi- 
tion made in prospect of death, is communicated from the one to 
the other j and fliey will use this right in common together during 
the life of the person to whom it Is given. 1 For he 'who hath 
bequeathed either a use or a habitation to one of the parties 
jginod together in wedlock, hath had no mind to exclude the other 
from sharing in it But if a right of use of some fruits wii 

fr ‘ m • *../ -V. 

• L. 15 , D. de tuu et habit. 

• L. II, D. de tuu et habit. ; — \ 1, Inst. eed. •• 

• L. 11, at f.D.de tuu el habk.; — $ l y in Jin. Inst, cod.;— L 12,4 ult.Zkeod, See the 

’’tehth article of this section. • 

f L. 2, $ 1, D. de utu a hob.; — l. 4, \ 4, eod. See the eighth Wide. L. 9, •— 

> 1R f *,»»/ tod . ; —L 101, J 2, D. is eend. et demnutr. 
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bequeathed either to the husband or to ; the wife before they yp^ 
naarricd, the marriage happening afterwards would notmqks t|s>> 
condition of the proprietor worse ; and the use would be ljjpute<£ 
to what had been regulated by the title. * And it would be th«k 
same thing had the use been acquired by coyenant, either before 
or after the marriage. And in all these cases, it is by the cirqvup^< 
stances that we are to judge of the effect which the title ought to 
have.* 

VI. 

976. The Use lasts during Life. — The right of use is not only 
for one or more years, but it lasts during the life of him who has 
the use, if it is not otherwise provided by the title of the said rights 

VII. 

977. Definition of Habitation. — Habitation is a right to dwell 
in a house, and he who hath this right hath as it were a use or a, 
usufruct, according as his title extends or limits the right of in- 
habiting. 1 

VIII. 

978. Habitation extends to the whole Family. — The right of 
habitation extends to the whole family of the person who has this 
right. For he cannot dwell separately from his wife, his children, 
and his servants. And it is the same thing if this right belongs to. 
the wife. 1 And this is understood likewise of, the habitation 
which was acquired before the marriage.” 1 

IX. 

979. To what Places Habitation extends. — Habitation extend^,, 
either to the whole house, or only to a part of it, ''according as. it 

* 

* L. 34, O . de tty. jur. Sec the eighth urihle, with the remark on it. 

^ Bee the eleventh article of this section, ami the lirst article of the sixth section. 

1 £. 2, $ l, ft da turn et hub. See the texts c ited at the end of the preamble to this .see* : 
don. See the ninth article. , 

&-M V v A deusu et habit. See the fifth article of this section. L. 4, $ 1, ft 4fi ***** 
et habit . 

** L. 4, tod. Wluit is said in this article, that habitation extends to the whole family, 
signifies thjtf he who had this right may dwell with his whole family in the places that 
sire subject to his habitation. But the meaning of this rule is not, that a hAxta^psi 
which is limited, for example, to one apartment, should extend to another, under prtijBxt 
that the family of the person who has this right is straightened for urant of room. Seo 
the fifth article. 
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ijpj^an to be regulated by the title. But if the habitatidhia 
givenindefinitely, without naming either the whole hou8C, or anfjr 
part of it, but only either according to the condition or the neces* 
sities of him who acquhes the right, it will comprehend all neces- 
sary Conveniences, even although nothing should remain for the" 
proprietor.* 

X. 

980. The Right of Habitation may be transferred. — lie who has 
a right of habitation in a house, or in a part, of it, may assign over 
and let out his right to another, without dwelling in the house 
himself, 0 unless his condition is otherwise regulated by bis 
title.* 

XI. 

' 981. The Right of Habitation is daring Life. — The right of 
habitation, as well as that of use, is not limited to a time, but it 
lasts during the life of the person who has the right.* 1 


SECTION lit. 

# 

OF THE USUFRUCT OF THINGS WHICH ARE CONSUMED OR IMPAIRED 

BY USE. 

982. Usufruct? of Movables. — Things movable arc cither wholly 
consumed, or at least impaired, by use. Tims, grain and liquors 
are wholly consumed when one uses them ; and cattle, hangings, 
beds, and other movables, suffer some diminution by use, and even 
by the bare effect of time, although they are not used; and at 
last these things perish. Hut nevertheless a kind of usufruct has 
been established of all movable tilings, and even of those which 
perish by being used. This usufruct is acquired two ways; either 
bjt’a particular title, as if one makes a gift of the usufruct, or bare 
U$q, os of a suit of hangings or other movables ; or by a general 

'_**!£. 15, D. de ttsu et habit.; — 7. 18 ,D.dev*u cthab. Wc see m this last Jaw toth tho 
ca«es^ <yie, where the habitation extends t6 tho whole house; an<l die other* iphcre it is 
c^»€n«l to.a part of it. See the seventh article of this section. 

<7. 4* — Inst- de %uu et habit* 

v''L. '#$, b. de reg.jttr. See the fourth article of this section. • 
e L. 10, t 3, D.de veuet habit. See the sixth article. 
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title, if they chance to be comprehended in a totality of goods, 
m sdc^ion, Of which one has the usufruct^ ' And^ 4 ®: is 
tilts kiridof usufruct of which the rules shall he the subjeoteahatter 

df this section. ■■■*■■ - 

. 1 

v . Art. I. 

983. Usufruct of all Sorts of Things. — Although it seems not to 
be natural that wc should have the usufruct of movable things 
which perish in the use, such as corn and liquors^ yet- the laws 
have received a kind of usufruct of this sort of things, Sis of all 
others which we are capable of possessing.* For in effect there is 
hot any one of these things from which we may not draw some 
use, and we may establish in them a kind of Usufruct, according 
.to their nature,' by the following rules. •< ..* 

• II. 

984. 1 Usufruct of Movable Effects in a Totality of Ooods.^- He 
Wlio has the universal usufruct, of a totality of goods has also the 
right to enjoy and use. all the movable effects according to their 
'nature ; to consume what, is liable to be consumed in its ordinary 
use ; to gather from the living creatures the profits which they yield ; 
# to receive the interest, of debts which bear interest; and to make 
Use of every thing according to its natural use, either for its reve- 
nue, or for its convenieney, or for bare, pleasure. 6 

i O ■ ■ 
c : 

- III. 

985. In ichat this Usufruct consists. — The usufruct of movable 
things Which are not consumed immediately by the ! use of them 
consists in the right of enjoying them, and employing them as the 
proprietor Would do, by putting them to the use fpr which -they ate 
designed, without abusing them, and taking dne cartti ! ttf them. 
Thus, a suit of hangings, of which one has the usufructymay con- 
tinue hung up, and the other movables may likewise be employed 
to their several uses ; and they shall be restored to the 1 prdjfrietor 
In thfe condition in which they shall happen to be after the Usnfhlfct 
Is expired, although wasted and diminished by the effect or the 
use, provided the usufructuary hath not misused them.* ' ; 1 1 

i 

* L* 1» D. de usufr. car. rer. quat tau^oons. L 3, tod. 3, dptf. f — A&i M A Aufr. 

b L. 89, D.de usufr. 34, \ 2, tod . ; — V. 1. 1, C. tod. / — 1 8, f l r Di eod. ; 

— 28, tod.; — 1. 41, tod. ; — F- 3* D.de usufti ettn, ter. qua usupms. ' , v? 

c Zk 15, \ 4, D. de usufr. ; — d. I $ 5 j — /. 9, $ 3, D. de usxtft qmmta*. 
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IV. 

• 986. Usufruct of Living Creatures.— The usufructuary J,vhP 
has living creatures in his usufruct may draw from them the rev- 
enues and services whiMi the master himself would draw. Thu?, 
he may employ the oxen in carriage and tillage, the horses either 
to carry and draw, or to till the ground, or to ride upon, according 
to the uses for which they are destined ; the sheep to dung the 
grounds ; and from them he may likewise draw the profit of the 
lambs, the milk, and the wool. a 

V. 

987. The Usufructuary of a Herd of Cattle ought to supply out 
of the Fruits the Places of those which die. — If it is of a stud of 
marcs, a herd of cattle, or a Hock of sheep, that one has the usu- 
fruct, the usufructuary will have the colts, the calves, the lambs, the 
wool, and all the services and other profits, according to the nature 
and use of these animals but still on condition that lie preserve 
entice the number which he hath received, and that, when any of 
•them die, he fill up their places out of the fruits. For it is enough 
for him to enjoy the profits which .he reaps from the animals, and 
to have over and above whatever exceeds the number which he is 
bound to keep entire/ 

VI. 

988/ The Usufructuary of Animals which do not produce young 
ones -is not obliged to supply the Places of those that die. — If it 
happens that the usufruct is of such. animals as cannot produce- 
young ones for supplying the places of those that die, such as a 
set of horses or mules, or any one beast alone, the usufructuary 
will not be bound to fill up the place of that which dies, 6 if its 
death happens without his fault. 

VII. 

, 989. Usufruct of Things which are consumed by Use. — The usu- 
fruct of things which are consumed in the use carries along with 
it the property of them, since one cannot use them but by con- 
suming them. But the usufructuary is distinguished from the 

, *• 

-J* £. 12, $ 3, D.de tuu et habit. ; — d. 1. 12, * 4;— d. I \ 2. 

• See the preceding article. 

f L. 68, S dt. D. da utufr . ; — 1. 70, } 2, eod.f — d. 1. $ 42. 

* L. 70, \ 3, D. de utufr. 

VOL. I. 36 
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ppppjrtor, ^,-tb^t he is obliged, ^te^ the T^^^ t ia ^tph^<f,^|e- 
st<w » ftcpqnjing 9& his title obliges , him,, either aii, c^^,flt$htity 
^me.kiftd with that which he jeceive$, or tjie .tfajtjgjftf jtjb<p 
thbWf ut : th,e tijgie lie received them.* For At is of thiS v y^luo ^at 
he has had. the usufruct. . 

. vni. , - , 

99Q. lt hr equal whether one has the Use or Ufiifrpctoffyyiigs 
U’hieh arc consumed in the Use. — It is the same tiling whether we 
have the use or usufruct of things which are consumed ift , being, 
sueh as money, grain, liquors. For he who has the use of these 
things enjoys them as much us lie who has the usufruct of them, 
since he disposes of them as if he were master of them. 1 

* IX. 

991. The Bounds and Extent of the Use of Movables. — The use 
of all other movable things hath its limits and its extent according 
to the title which establishes it ; and it is regulated cither by the 
intention of the parties contracting, if the title is a contract, 91 ; by 
that of ■ the testator, if it is a testament. And we judge of the 
said inteiitiou either by the terms of the title, or by the circum- 
stances, such as that of the quality of the person to whom tlie 
*l»sc of these tilings has been given, of the motive of, the person 
Who, gave it, of the use which he himself made of it, and other 
circumstances of the like nature. Regard is also to be had to the 
QUOtqtnpf .the place, if there be any to which the title may have 
relation. And it is by the.se principles that we ought, to judge, if, 
for example, a use of movables comprehends all movable things 
without exception, or only some of them, and in what mauner we 
ant tonpako i&o,fUstuicUpu : if it extends to aU sc> 4 s services 
and prpfiU wjneb one may draw from them, or if it is ln»itedto 
some. particular services, and to sonic profits . 11 

1 : ‘ * J ■ * '• ^ ‘ ’ i ■ .-i * i i ' • * * * ' 1 J ■ 

v A» 

Jfihe. Usqfruvtuary of Movables can let fhemffut^^fewi^ 
has the .usufruct of, movable tilings of . which, .the .use ,<^1^ |n 
At'ttiug theip out to hire A aueh as a boat , for canning merchandise, 

y. 1 / ■ i « ■ ■ 1 > . I ■ , . ; • . ; . ■ •' ... 

h I. 7, D. de usufr. ear. rer. qua mu eons. See the second article of the fourth section. 

tur.rtr. «*« «w con*. ; —l. 10, f 1, . 

k See the tint article, and the fifth article of the second section ; as also the laws cited 
on the fourth ar£dp ofthis section, and the following article. , , . b \ , > 



a shipfbr & voyage by tteaj may let stash thing* to him, Bd#’ Hi 
cannot let' oOt those things Which ate riot destined to bo let tofflfes 
For although the usufruct gives a full right to enjoy all the profit 
whichftiay be drawn frftm the things that are subject to it, yebthfifs 
right in movables ought to have its bounds, because the misuse of 
them may destroy or damage them. So that the ways of using 
themought to be regulated according to the title, and according 
to tile circumstances of the quality of the persons, the nature of 
the things, J the use which a good and careful husband ought to 
matte of them, and other the like circumstances. 1 


SECTION IV. 

OF TUB ENGAGEMENTS OF THE USUFKUCTUA11Y, AND OF HIM WHO 
HAS THE HAKE USE, TO THE FltOI'HlETOK. 

Aiur. I. 

993. The Usufructuary ought to make an Inventory of the Things 
subject to the Usufruct. — The first., engagement of the Usufructu- 
ary is to charge himself with the. things of which he has the usu- 
fruct, whether they l>e movables or immovables: and^o make an 
inventory of them in writing, in presence of the persons interest- 
ed, that it may appear in what things they consist,' and in What 
condition they arc when he receives them : in order to regulate 
what he is to restore after the usufruct is expired, and in what con* 
dition he ought to give the things back/ 

II. 

994. He oughts to give Security to make Restitution. — The sec- 
ond' engagement of the usufructuary is to give the necessary secu- 
rity to the proprietor for the restitution of the things of Which he 
has the usufruct; whether by his bare promise of making restitu- 
tion or by giving surety for his doing it, according as the title of 
the.usUfruct may oblige him, br the circumstances of the hicture 
of the things, of the quality of the persons, and others' of the Rkfe 
nature, may demand. As if it is a usufruct of things Which 
perish* in the use, or wjiich maty be easily damnified. And the 

1 L. IS, f 4, D. dfmuf; — d. 1. \ 5; — 1. 12, { 4, D. de utuethdHL See the ftregotng 
articled : ''' ■ i " ; ‘ 

* L. I, i 4, D. de usuf. quern cat/, tor this usage fee die seventh irtSeh- "* ' - 
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ty restitution implies likewise, that ?£ restoring Jtye, things 

in ^ no94ftip^iin which they ought to,)>e, b 

lit 

,.? t', : ' ■■ 

A ^^,< ; He ought to take Care of the Things subject, tothe Usufruct. 

third engagement which the usufructuary is* under is to 
preserve the things of which lie lias the usufruct, and to tak$tthe 
same care of them as a good husband would do of what belongs 
to him. 0 Thus he who has the usufruct of a house ought to be 
watchful against fire. Thus, he who has the usufruct of beasts 
ought to take care that they be well kept, fed, and looked after.' 

iv. . * ; ; 

' ‘ ■ ' ' • ■ ' 1 ■* . » 

: 996. He ought to use the Things as a good Husband would do r rrr 

The fourth engagement of the usufructuary is to use and enjoy 

the things of which he has the usufruct in the same manner as a 

good husband would do, drawing from them such advantages as 

he can make, without misusing or damnifying them, and without 

changing. even what is destined for bare pleasure, although it were 

to improve the revenue. . Thus}, he cannot cut down the trees of 

an avenue in order to make a kitchen garden, or to sow corn in 

the place. 4 


.,,,997* He ought to acquit the Charges . — The fifth engagement of 
th« usufructuary is to acquit the charges of the °things of which 
ha-has the usufruct, such as. the land-tax, and other imposts and 
public duties, even those which may chance to be imposed after 
the usufruct has been acquired, the quitrents, ground-rents, and 
Other charges.” 

• ' VI. 

999. He ought to make the Repairs.— -The sixth engagement 
which the usufructuary lies under is to be at the necessary ex- 
penses for preserving arid keeping* in good case the' places and 
other things of which he has the usufruct. Such as to make the 

b L. 1 , i). dr usuf. quern cat’. ; — /. 13, D. <k t isnf. ; — 8 , $ 4, D. qui MtUm* cog. { — 
l. 4, C. do utuf. f — l. 7, D. do usuf. ear. rrr. qua; usu cons. ;—l. 1 , C. do usuf 

• L. 63, D. do usuf.j — 1 , D. do usuf. quern car .; — /. 4 , < 7 ; tod. 

• L. 15, S b D. do usuf.}— d. I S 3; — £ 13, t 4, D. tod. 

• L. 27, § 3 , D. do usuf.; — L 28, tod. 
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saihff'rej^airs of& ! house;to plarittrees in the rcfom of' thosefrhi&h 
die in the ground, to maiktte And imptovethe landsf ib fnaJte 
the other lesser repaid, and to lay out the expenses which may be 
necessary for the cultivation and preservation of the places. But 
he- bound to be at the charge of the greater repairs, <&ch 
as the Rebuilding of a house that is fallen without any neglect 
of his . f 

•r" - ■■ VII. 

999. 1 Engagements of the Person who has the hart Use. — All the 
engagements of the usufructuary an; common to him who hah the 
bare use, ip proportion to Iiis right of use. Thus, when his right 
gives him the whole thing, as if lie has a right to inhabit a whole 
house, he ought to charge himself with what is delivered to him, 
to give the necessary security, take care of the places, Use them , 
Without misusing or damaging fhem, make the repairs, and bear 
Hf#$ther charges which the usufructuary would be bound to‘ dd. 
But'^diis right is limited, as if he has only a part of il house, Hb 
Is liable to repairs and other charges only in proportion towhtft 
he possesses.* 


VIII. 

1000. The Relinquishing of the Usufruct or Use to avoid the 
Charges. — If the usufructuary, or the person who has the bare use, 
Chooses rather to relinquish his right than to bear the changes 
of it, he will tie freed frotn the charges, except only those which 
became due in the time of his enjoyment, and the wastes which 
either he himself, or the persons for whom he is accountable, 
may have committed. And he will have the same lfbetty df 
relinquishing hj^ right, even after he has been condemned in C, 
court of justice to acquit the charges to which he was liable. 1 * 

^ Crkte vsuf. ; — l. f 2 , D. it mifr.';—l. 18 , eni. ; — l. 4 , i t, Z>. deeper. *4fk 

* Lt lSfP. ip nmethab. 1 ' " 
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SECTIONi“Vi •• 

. . ... ... • . . • « ’ • * . ■ j ? ■ S J 

of' the engagements \vnian THE FROPKIUtORIS UNDi«l>!rO Tflfi 
USUFRUCTUARY, AND TO HIM WHO HAS THE BARE lUSBj)>® 

Ant. I. 

*1001. The Proprietor ought to leave the Enjoyment of ihe ffidfcs, 
ai£d the Use, free. — The proprietor is bound to deliver, tothe' 
usufructuary, and to him who has the bare U8C,the!' places" and 
other things subject to the usufruct, or to the Use \ or to' •suffer, 
him to take possession of them, without putting him to any ttoubio 
or inconvenience. And the persons who have these rights may sue 
the proprietor, as well as all other possessors of the things subject 

to the said rights, for a liberty to enjoy them.* 

f ■!*>. • • ■ , . 

*; >••,! * II. .1-. ■* -ut- 

’*1002. 'He cannot change the Condition of the Plates, although' to 
thi belter* — The proprietor cannot, cither before or after the 
delivery, make any change in the places and other things subject, 
tO l a* usufruct, or use, by which the condition of the usufractnaiyy 
diHCfhirti who lias the use, is made worse, although it were to 
Rihke improvements. Tims, he can neither raise ' a building 
higher, nor make a new one, in a ground where none was before j 
unless it be with the consent of the usufructuary, or him who has 
the use. Much less can he grub up a wood, pull down an edifice, 
impose services on it, or make any other chaugcs that may be of 
prejudice to the usufructuary, or him who has the use. And if he 
has done it, lie will be liable for the damages and losses which he 
shall have occasioned.* 1 


III. 

1608. He ought to remove the Obstacles against which' fid it* 
€hkdrantCe. -^ If the usufructuary, or the perdonwho ha»'ihe'-a&df> 
canftot’ have the Cnjoyitfent because of some obstaclO'WhichfSthpf 
proprietor is bbtittd to remove, he shall be bbtaid^to gfet'blti 

removed, and to mal^e good the losses and damages which r $xe 

* * \ ‘ 

* Z. 5, 4 I, Z>. it tow/ pet. , 

b L.vM. D.de utu tt habit. ;—l. 7, 1 1, in Jin. D. de i uufr. ; U> 4 

L l \S^h'#U*JDidt mnffi . — ■ - * ~ 
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sustained by the non-enjoyment.* As if there were an eviction, 
or some other trouble, against iwbiqh sthje proprietor is bound to 
warranty, or if he should refuse him any necessary service which 
lie is bound to give, jus In the case of the fourteenth article afthe. 
first section. 


IV. 

1004. He ought to reimburse what is laid out on Repairs , yxhiph 
hehimselfis bound tomakc . — If the usufructuary bus mode, any 
necessary repairs beyond those which he is boiuvl to make, the 
proprietor ought to reimburse him for witat lie has laid out Qn that. 
account.* 1 


1005. The Usufructuary enjoys the Things in the Condition ! tie 
finds them. — The proprietor is not bound to rebuild, or restore to 
good condition, that which happens to be demolished or damaged 
at the time that the usufruct is acquired, unless he himself were 
the author of the damage, or lie were obliged by his title tp* 
put <the things in a good condition. But the usufructuary fi$. 
restrained to the right of enjoying the thing in the condition in; 
which it is. at tho time when he acquires his right;, in the same 
manner as he who acquires the property of a thing .ought to have 
it only such as it was at the time when fie acquired; it*. .■ 


SECTION VI 


HOW USUFRUCT, USE, AND I1AHITATIQN EXPIRE. 


Art. I. 


/jl006« These Rights expire by the Death, of the Usufructuary, sgid 
cfkim teho, %atk the , Use. — - Usufruct, use, and habitation . expire 
bjn the_j»atural . death, and by , -the civil death of the perspn .wbp. 
hacTtfifTrighttO them, because this right is personal/ 


* W a conaetjjnenee of tbe ngtit of the tuufnictuary. L. 1, ) 1,2). in oooifr^pit.';— 1 
1. 5, 4 3, et < oil. D. tod. 

* L. 1, C. do turf 

•* wm}*'*} a * •• ■ ■■■•'>■• • •*.' .** a • 

* L. 3, i aft. D. qm ib. mod. unu/r. omit .; — l 3, C. do utufr.;—l. 1«<<* f. G.&umdtU 
— $ 3,Lutdetutf. 
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a , IL * 

iijfhen the Time whichtltepoiight 

fbftheusufrnct, of the use and habitation^ ftastlinutod 


lij^ht tio it to commence of determine at a cOrtaln -titnej or 
n the existence of a certain condition, the fight ■will noicom> 


iriettbe, nor determine, till the condition shall happen, of -the time 
to^lapscd. b 

III. 


1008. Restitution of the Usufruct to a third Usufructuary. «•— If 
the Usufructuary is charged to restore the usufruct to aubthdr tpdr- 
son, hiS right to the usufruct will determine whenever the tsraeof 1 
mdkihg the said restitution comes.* 

IV. 

1000. If the Thing perishes. — The right of usufruct is limited 
to the thing on which it is assigned, and docs not affect the other ' 
goods. So that it expires whenever the land or Jtenementvttr 
other thing which is subject to it, happens to perkfe before the 
death of the Usnfructuary, or of the person who tsijpthe use j as- 
if a piece of ground be carried away by an inundation, or a house 
to’ burnt down or ruined. And in this last case, the usufructuary 
WUttldnot even have the usufruct of the materials, nor of the 
j^ato On which the house stood. For the usufruct was specially 
settled upon a house ; and it was restrained to whatwaa specified 
jn the title.* •• .uf!,’ ihm snfc 


V. 

• 

tOW. Tmmdation, — If a piece of ground were overfloUrfcdyeitifer 
by thb Sea or by a river, the usufruct and the use would nOt be: 
lostyexccpt during the continuance of the inundation ; anddtt, 
Wo’Uld be restored, if tlie ground, or any part of it, retumed(^oi 
such a condition as one might enjoy it, because tbb gromadt would; 
ndt have changed its nature.* *' 1 

i . " ■ ■ ■ ■ * W | 

' h ft'W, D.qvib. mod. itmfr. Mi *- — i 17, «*/.;—*• 13i 
<,I>.guib.nKd. vtusjr.odym- am. , 

,* £v do Mif/r. ; —i in f. Intt. do 5, $ 2, D. 

mm. i — I. 34, f vU. I), de utufr. " 

w«xT. **>«•* ; — 85. tDi dt vmffibi hi n ifcdw 
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VI* . 

lOllv Ihufruet of what remain? . qf< t the Lend or Tenement.yrr If 
it happens that a part of a house perishes, and that there remains, 
another part of it, the usufruct will be preserved of that part ofr 
the house > which remains, and of the place on which stood th%* 
part of -the -house which is destroyed. For the said place m&jotfi,. 
a part of the said house, and is an accessory to the part of.it that, 
remains. 1 


1012. Difference between a Universal Usufruct , and one that 
Particular. — In the cases in which the thing subject to a usufruct 
happens to perish, wc ought to observe this difference between the 
usufruct of a totality of goods, and that of a particular thing ; that 
whereas the particular usufruct of a house, for example, is extinct 
in such a manner whenever t he house perishes, either by a fall, or 
by fire, or other casualty, that the usufructuary has no manner of 
usufruct in the place which remains ; on the contrary, if his usu- 
fruct was universal of all the goods, lie shall have the usufruct of 
the place whore the house stood, and of the materials which may 
chance to remain; for they arc a part of the totality of goods.* 
And it would be the same thing in tlie # usu£ruct of a country 
farm, where the buildings shall happen to go to ruin ; for in this. 
caAe the usufruct would be preserved on the place which should 
rfemain, ;as being an accessory, and making a part of the whole of 
the said farm.* 1 • 

VIII. 

v!J013. Changes in , the Land or Tenement. — If th<?re happens 
any change in the thing subject to a usufruct; as if a pond ip, 
dined: up, if arable land becomes a marsh, if a forest, is converted 
intoi meadow, or arable ground; in all these and -the like casep^ 
tbeusulroct either ceases, or does not ccasc, according to the ; 
quality of the title of the usufruct, the intention of those, yrlfq. 
settle d it , the time .when these changes ‘happen, whether bejjpre 
the usufructuary has acquired his right, or only after, the causes 
of . these changes, and the other circumstances. Thus, in a* ubtx- 
fruetofthe whole goods, no change extinguishes the usflfimct of 
what remains; and the usufructuary .enjoys the thing in the opn- 

• 

t L. 53, D. do usufr. S L. 34, $ u It. D. dt utufr . ; — d. 1. in fin* 

h 12.9*9, D. quib. mod. ututfr. v. us. am. 
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^ * 

dltien to which itis reduced. Thus, in tt particular usufruct be 
tftteathed by a testator of some piece of ground j - if; he 'himself 
chttiiges the face of the places after he has made his testftnient, 
And of a^ meadow, for instance*' ofwhith ,hehttd'deVisad ? thO 
ttsuftmct, he makes a house and a garden ; in these and the’like 
Cases, Where the changes in the things denote the change of the 
Will, they annul the legacy of the usufruct, which was- KmStg&'tO 
things that are no longer in being. But in a usufruct that IS 
acquired by covenant, the proprietor is not at liberty tO’make 
What changes he pleases; and he who should change the hattttd’ 
Or' condition of the things, without the consent of the uSUfructO* 
ary, would be bound to indemnify him. And as to the Changes 
Which happen by casualties, whether before or after the usufruct 
is acquired, it determines, or is preserved, according to the forego- 
irig' rules, and to what happens to be regulated by the usufmettt* 
fitry’s title. 1 - ’ 

IX. „f. 

1014. The Remainder of the Thing which is destroyed belongs 
the Proprietor . — If the thing t subject to a usufruct chances to 
perish, or comes to be changed in such a manner that the JsufrUct 
subsists no longer, whg£ remains of the thing belongs to the ptO^ 
prletor. Thus, the materials of a house that is demolished, the 
hides of the beasts of a lierd of cattle which should happen 1 to 
perish through some accident, ought to be delivered to the pro* 
prietor ; for the right of the usufructuary was limited to the enjoys 
merit of what was in being, and it is extinct by this change. 1 ;t 


TITLE XII. 


OP SERVICES. 


l5l5. The Origin of Sendees, and their Use. — • The wcTer* of 
6Jvii society not only subjects mankind one to another, by the 
wants Which render the reciprocal use of offices, services, and 
intercourse between man aJjd man necessary, but“it lenders it 


^ ff.quib. mod. ususfr. vet us. am. ; — d. /. 4 3; — d. I. § 4; ~7. S', ) nft md 
L. 5, $ 9, D. quib. mod. ususfr. iW tts. am.; — t. pm. tod. 
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moreover uecefcaaryfor the> use of things,, that there should bu sub? 
jectiqn#, dependences, and connections between one thing. and 
another, without! which there is- no putting, them, iu uae. Thus, 
fop things movable, .tb«re' ore, none of them* or bat very few, that 
qorneto oar hands in the condition in which they ought tobefaf 
oar service, : but tl trough a concatenation of the use of many 
Other things ; whether it be for digging them out of the placed 
from whence they are to be fetched, or for making, them fit for 
Use, .or for applying them to effectual service. Thus, for iaunovor 
*blp$, them are none of them likewise, or but a few, from, which 
one may reap either the ‘fruits, or the other revenues, except by 
the . use of divers things ; and even oftentimes by , making one 
ground or tenement serve for the use of another ; as wo make, for 
instance, one piece of ground serve for giving passage to another, 
or. one house for receiving tlie water that falls from another neigh* 
bouring house. It is these sorts of subjections of one land CJC 
tenement for the use of another, which we call services; but we 
do not give this name to the subjections which render one mova- 
. bta thing necessary for the use of another, thing, whether movable 
or immovable. 

t.,1016. These services have two characters, which distinguish 
them from all other use that may be made of one thing for , the 
use of . another. The first is, that they are perpetual ;* whereat* 
every one of the other subjections is of no duration. Audthe 
other i*i that, iu these services of lands and tenements, the* laud, or 
tenement subj cat to the service belongs always to another owner 
than the person who is master of tire land or tenement to which 
the service is due. For wc do not give the name of service to the 
right which the master of a land or tenement has to make use of 
it for himself.* 

1017. It is these kinds of sendees which subject the land or 
tenement of one person tp the use and service of the land or tene- 
ment of another, which shall be the subject-matter of this title ; 
which we have placed among .covenants, because services are 
most commonly settled by covenant, 6 as in a sale, in an exchange, 
in *a ITansaotion, in a partition ; and although they are sonrethnes 
established > by. testament, or by a decree of a court of justice, yet 

b L 10, D. cum prod* I 26, D de tarvit. prdd. urban . 

c X.5 f D.<k$trx>U.;—\ uli. In#.<U mvii. See before, at tta ibcgjlnnmg pf tbeti^eof 
Utiifnict. ' r . # * \ 
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it was more proper to bring in in this place a matter 

be inserted ill many places, and which is ranked here accqr&hg^ 

its. natural order* 


SECTION I. 

OF THE NATURE OF SERVICES, OF THEIR KINDS, AND THE MANNER 
1IOW THEY ARE ACQUIRED. 

Art. I. 

1018. Definition of Service. — Service is a right which subjects 
a land : or tenement to some service, for the vise of another land oir 
tenement, wliich belongs to another master ; as, for example, the 
right which the proprietor of an estate has *to pass through the 
grounds of his neighbour, to get at his own* 

II. 

1019; In what Service consists. — All services give to the per- 
sons to whom they are due a right which they would not have 
naturally ; and they diminish the liberty of the use of the land or 
tenement which owes the service, subjecting the owner of the 
$aid land or tenement to what he ought either to suffer, or do, or 
not do, for leaving the use of the service free. Thus, he Orho& 
land is subject to a right of passage ought to bear with the incop- 
.yeniency of the said passage ; thus, he whose wall ought tb'b^Sr 
'tile building that is raised upon it is bound to repair the said 
wall, if there be occasion; thus, all those who owe any service 
.can do nothing that may trouble the use of it. b 1 ^ 

III. * . tV. a. 

1020. Services are for Lands and Tenements . — Although ser- 
vices be properly for the behoof of persons, yet they are cAllekl 
real, because they arc inseparable from lands or tenements;' 1 F&r 
it is a land or tenementthat serves- for another land 'or tenem&tf ; 

, X- ■: ^ : i 

• L . 1, /). de scrviU; — /. 1, />. de servit* prtrd. rust . ; i i,7oi is. 

b L. 15, 4 1» D. de serv. 6, $ 2, A. si servit. v indie . It follows from the rule exf. 
_ plained in this article, that, in all disputes abbut services, one of the parties en^eanmi* in 
subject the land or tenement of the other against natural liberty, and rip 

for this liberty jjwhiph makes the cause of him who denies the serVk^ ib hli 4he mefet 
Jswrmble, as shall be explained in the ninth article. £. fc, ft a’aireiiAl j-f % In*. 
‘dimoL * ■ 
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andtbe said sdririce does not pass to the person bat because of 
the land or tenement. Thug; one cannot have a service which 
.consists in the right of going into another man’s ground, to gather 
fruit, or to walk in if, nor for other uses which have no relation to 
that of a land or tenement.* But such a right would be of another 
nature, as, for example, it would be a letting to hire, if the right 
Were purchased for a sum of money. 

'• * i' 4 

IV. 

1021. Divers Sorts of Services . — Services are of several sorts, 
according to the divers kinds of lands or tenements, and the dif- 
ferent uses which may be made of one land or tenement for the 
service of another. Thus, for houses, and other buildings, the one 
is subjected for the use of the other, either not to be raised higher, 
or to receive the waters which fall from the other, or to bear some 
part of the weight of the other house, by fixing a beam hi the 
wall, and the like : and for lands, one is subjected for the use of 
the other, either to a passage, or to a draught of water, or to other 
rights of a different sort. d 

V;.;: ■ ’ ‘ v: 

: 1022. Two General Kinds of Services . — All services are com- 

prehended under two general kinds ; one is, of such as are natural, 
$nd of an absolute necessity, as the discharge of the water of* a 
spring, which runs into the ground which is below: the other is, 
of those which »naturc does not make absolutely necessary', but 
. vifhich men establish for a greater cojixcnieney, although the land! 
or tenement which, serves be not naturally subjected to the other.. 
As if it is agreed that a house shall not be raised higher, that it ntay 
not hinder the prospect of another house ; that it shall receive the 
water? falling from the adjacent house: that the possessor of a* 
jjpiece of ground may draw water out of a spring or a rivulet 
.jtjftrthe neighbouring ground, either at certain times, such as to 
TjBRter bis grounds ; or for constant use, such as to convey 
Water in a pipe through a neighbouring ground, for the use of 
a fountain.* 

t- * . 

■tff * u . &**,■:>:(■• '•••:.• ..•••! ' . , 

— 1. 1, { l ,D. cmwk prted.;—l. 8, eod.; — { 3, Ind. at ittmii'r—' 
i L,& ISO, i vlt.eoJ. 

.SaT-i. S,D,dlNrttl. pried. vrfcm. \,D.de Unit, pried, met. gsstim bistl tolls . 

• This is a consequence of the nature of services. See hereafter, the tenth article of 
this section. • 

vol. i* 37 
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Vl>> 

1023. Services of. Houses and Lands.'*-* AUAthm kihd&it of ' fieri 
vices are either for the use of houses and other buildings ; or 
for the use of lands, such as meadow ground, amble land, or- 
chasdfi, gardens, and others; whether they be situated ill tdSIftf or 
coustiy/ 


... vil 

.1024. Accessories to Services. The right of service compre-* 
hands the accessories, without which it cannot be- uhed.* Tbtii; 
the service of drawing water out of a well or spring implies ithe 
service of a passage to got to the well : thus, the service of<h r pas* 
sage implies the liberty of building or repairing a work thatis 
necessary for making use of the said passage ; and if the work 
Cannot be made in the place allotted for the passage* one may 
work in the adjacent parts, according as the necessity requires; 
but in repairing, one ought not to make any innovation inutile 
fenetant condition of the place." ;c» v>> 


VIII. 




1025. Services arc regulated by their Titles. — The right and 
tv»e of service is regulated by the title which establishes it;> dnd 
it hath its bounds and its extent according as lias been covenanted, 
j£>the title is a contract; or according to what has been prescribed 
by' the testament, if the service has been established by testamehfc 
Thus, )ie to whom a serv ice is due cannot make its conditioq 
heavier*. neither can the person who owes the service prejudice, tif* 
right of >him to. whom it is due; but both tho one aod the othdr 
ought tostahd to the title, whether it be with respect to the qual* 
ity. of the service,. or to the manner in which the one ought to 
andtheother to sutler it. Thus, for instance, if a right of pas* 
sage is granted only for one to go on foot, he emutot make tup of 
it to go on horseback; and if the passage is. granted only for. the 
daytime, it gives no right to pass in the night. But if the man- 
ner of' using the service ‘were uncertain ; as* if the pHted'iifceteshs&y 
v* v* . i i 

\ i * « ' ** £ A. 

. f I* h. A d$ apnrit In the . Homan law, oil bouses and building* wb*t*oev^wt*tbei*hi 
town or country, were called pnsdni urban*; and all 

lands, or vineyard** Jtave the denomination of prmli* ru*Uea+ 1L19^; mg& i*— 

H 9&-4*:mnA* ^ h v.\ si «•" 

* £. 3, 4 3, D. de servit. prod, rust.;— I- 10, D. de servit. ; ~*£rT4 
d /. II, 4 I J. 3, 4 15, D. de tViVi. actwjuc priv. 
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for a passage were not regulated’ by the title, it would be settled 
t^th&adMed ofskilfhl; personal* - 

IX. „ 

■01086.* Services are interpreted favorably for Liberty.*** Seeing 
services derogate from the liberty that is natural to every one 'to 
make use of what is his own, they arc restrained to what is pre- 
cisely necessary for the use of the persons to whom they are due ; 
and> one lessens the inconveniency of them as much as is possible. 
Thus, he. who has a right of passage through another man’s field} 
ahd whoso title docs not specify the place through which ho may 
pass, has not the liberty of choosing his passage wheresoever he 
pleases; but. it will be assigned him through the place that is least 
inconvenient to the proprietor of the ground which servos; and 
not; for example, across a plantation, or through a building. But 
if the title of the service, or the possession, regulates the pas* 
sage; although it be through u place that is very inconvenient 
for the proprietor of the ground which serves, yet he must stand 
to it. 1 


. ; 1027. Services that are necessary may be decreed by the Judge*. 
-*-» Services are established and acquired, not only by covenant, or 
by testament, 1 but also by authority of justice, if the services 
which are refused be naturally necessary. Thus, when the pro- 
jnidtor of a piace of ground cannot go to it without passing 
through a neighbouring ground, the judge obliges the proprietor of 
thOsoid ground to grant the passage through the place that is least 
inconvenient, allowing him a suitable recompense for his loss.** 
For this' necessity is in piace of a law; and natural equity do* 
moods that a ground should not remain useless, and that thesaid 
proprietor ought to suffer for his neighbour what he would wish 
others' to 1 suffer for him in the like case. - 

» i*er:; •*;•» 

4,>Jk de tend- ;—d. t> 4, f 1 e.J. 29, D- de tens. prmd. nttt.i— l U, R co mm , 
pne&i 14, D. *i tervit. vind. ; — d. 1. \ 1 ; — l. 13, f 2, D. de servit. preed. mt.;—d. 

1. f m It. ! — 1 II, $ l, D. de ten \ prod. urb. 

IS;' dttenrk preed. nut. ; — f. 9, D. de terv.f—tt. 21 «t 22, t>. dt tereh. pri-rtut. 
0#the«tcw«ti article, and the remark that 4s made upon it. > ** 

$efcbeftn&, the beginning of the title of Vwfhtet. .* ’ ' va’i 
■ L. 12, D. dt relig. See the case of this law in* the fourth articleof the thirteenth t*e» 
dots Sf the t&tonet ofSde 
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" 1 1&28. Sttrvices 'tncty be acquired by Prescription. w*0Hwf* right) tof 
stsMcfertiay be ’acquired without a title, by prescription.* 

" XII. 

'10(29. The Manner of the Service may be known by tke iGondititm 
df the Places. — The proof which may be drawn from the aneiiht 
cdhdltioh of the places is a kind of title for preserving andestab*? 
ltshlttgaservice by prescription. And it serves also to regulate* 
tiiti mariner and use of the service. Thus, the entry of a pass&ge^ 
tfee bounds of a way, a skylight in a house, a water-pipe clapped; 
in Ugainst a wall, a roof of a house with a jutting out, and otbcfe 
the like marks of services, regulate the use of them.. And .it a 
not permitted either to him who hath the service, or tohitn who 
ought to suffer it, to innovate any thing in the ancient condition 
of the places. 0 

XIII. . V “v ,\, 5 

*1030. ' Services are lost or diminished by Prescription. Sees 
iiig a service may be acquired by prescription, with much more 
reason may a freedom from a service be acquired the same way. 
And if he whose land or tenement Was subject to some service 
hub freed himself from it, during a time sufficient for acquiring a 
prescription, the service subsists no longer. Thus, he whose house 
was subjected to the service of not being raised higher, is not any 
more subject to the said service, if, after havingoraised his house , 
higher,’ he' has possessed it. so raised during the time required (for 
Iptebeription.'b And it is the same thing as to the manner of rating 
a Service : thiis, he who had a right to a draught of water both by 
day and night lubes the use of drawing it in the night-time, if>hd 
lets it prescribe; and if his service was either at hll hours; dr only 
at some, he is restrained to those to which the prescription shall 
have limited him. 

‘ * 10, J!>. « i serin. nW. ; — M, 4 8, D. d« diner. a et.priv. t-~L 1, 

Sid. ; ~ i. S, 4 idti'Di deveroit. pnrd. nst. Thera arc some castppu, in* gf 
IWVioe caqnptbo aapure<L |>y proscription, without a title; although liberty fcm semeM 
may be there acquired hy prescription. See the thirteenth 
§gh*nd.t#(lQwing articles qf the sixth scctio*. 

V A il, C* de$ennt'.; — i 11, D. de servit. prted. urban: • l - 5 

? £.4 , § aft- D. d« usurp. et tpuc. ; — /■ 32 , § 1, D. de serv'd, prod, orb.; — 
quemad tervit. amitt. ' See the fifth and following articles Of tho fecft W Ctbrit , 
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XIY. 

)fd081n St*i)ices are annexed t& the Lands and Tenements. > > 8 yr- 
vices being* annexed to the lands and tenements, and notto pepr* 
sons, they cannot pass from one person to another, unless the land 
or tenement passes likewise. Ah'd he who has a right of service 
oarihbt transfec it to another, keeping the land or tenement, to bipi- 
ashfrnor assign over, let out, or lend the use of it- Thus, he whp 
has a draught of water cannot share it with .others* But if.. the, 
lands or tenement for which the draught of water was established; 
besriivided among many proprietors, as among coheirs, co-legatee;^, 
jbint; purchasers, or otherwise; each share will retain the, n$e 
tbd seifvice in proportion to its extent, although some shares should, 
eland less in need of it, or the use of it were less serviceable toy 
them than to the others.* ... 

XV. 

- ■ ■■ 

1032. The Property of the Place which serves belongs to the Mas - 
ter of the hand or Tenement that owes the Service. — The part of 
theland or tenement that is subject to a service out of which. the 
service is taken, such as the way for a passage, belongs to the 
master of the la,nd or tenement which serves; and lux who re? 
eeives the. service has no right of property in that part .of. the 
land: or .tenement that serves, but only a right to use it for his 
service/ . • . ■ 


XVI. ' 

ioU083 . A Service may be for the Use of two hands or., Tenements* 
•miOne and the same service may serve for the use of two Iannis 
pr; tenements. Thus, a. discharge of water may serve for twd 
houses : tbua, a passage, or an aqueduct, may serve for , two op 
aiorelande or tdhemeots/ 




xvtr. 




1034. A Service which appears to be useless. — Although a ser- 


vice mayappear to be uselesa^such as a draught of water to hfrn 
^Srtfefee'faiid 6r tenement is in no want of it, or who. has water 
Wff fS ip py* Awn grounds; yet one may retain or purchase nuh 


* ■ 

1 L • 24, Z>. dt tervit. prod* 33, 5 if ^ ^4 See the fifth 

■ ^v n%1 _ 

* L. 25, jp. t 

• L. 15, D. com. prtzcL 
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Bfcrices* For,. besides that one maypossOsa things -tfent if»ev]BOfeteila^ 
it may bo happen that; there may be oicMfon^riia&tlf^^ 

XV'IH. 

&1035. Of Lands and Tenements which have: several Oivni&i i— 
He' who has the property of an estate only in common with, othem^v 
without any division of the several shares, cannot subject a»y * 
part of- it to a service without the consent of all his copartners q; 
and any -one of them may hinder it, u until that the < estate* beings 
divided, into shares, everyone may impose a service on >his'owor| 
share, if he thinks fit. And, likewise, he who. possesses- dri eona*/ 
mon and undivided a portion of the land or tenement to which 
the service is due, cannot by himself free the land or tenement 
which owes the service ; but the service remains for the portions 
of the others. For the services are for every part of the land or 
tenement to which they are due, and every one of the proprietors 
has an interest in the service for his own portion. 1 


. ■■1030i Possession of Services by Tenants , and other Possessors^ 
-rtiScrvices arc preserved against prescription, not only by tho usd 
that is made of them by the proprietors of the lands or tenements:' 
tOi. which they nre due, but likewise by the use made of them; by/ 
all; other possessors, who are in the place of the master; suohafc, 
farmers, tenants, usufructuaries, and even those who- possesd ; 
Wrongfully; for they preserve to tho master tho possession of hioi 
8j?mco.r Mbit 


• 1037» Possession of one alone for the Service common to mansf. rrr* I 
If !. a, service be due for the use of a land or tenemont belonging in ; 
common to many persons, the possession of one of the partners^ 
preserves the service for all the rest ; for it is in the name of all 
the purtners that he possesses. Rut. if many persons have each 
of-theintheir several right of service in particular, althehgfeit'be 
in the same part of the land or tenement which owes 


1 L* t9, jjf* de servit 

“ L 2, JX de servit .; — L 34, D. de servit. prkd. rust . 


M L 2, JX de servit . ; — l. 34, D. de servit. prtYd. rust. „ .... i-.Ji.wmvM, 

* IX l 34;— l 8, § 1, />. de m yiUir-l- b Wf, D. de 

fourth section. > 

V ]L 20, ZX quemadmedum serv! amitt . ; — X 24, D. tod. 


■v.vuy \ *0 1 \ * 
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yei.ftTe#y*>nep«x;sesn»t» onlyhiaown right, and prescription nmy? 
nw againut>tbe«tiierswho do notuse their rights 

. xxi: ■ 

-1038*' The- Privilege of one Partner kinder s Prescription agOlhst 
tfa atkenii >-+■ if one of . the proprietors of a land .or tenement bdJ 
longing to them in common, and to which a setVicc is due, has' 
any . quality which hinders prescription from running against hinfyj 
aiiiif-he is a minor, the service is not lost, although all the* pro* 
prietors cease to use it, because the minor preserves it for the 
whole land or tenement.* 


1 SECTION II. 

hi!." •••• 

OP THE SERVICES OF HOUSES AND OTHER BUU.DlKGS. 

Aiit. I. 

1039. Services of Buildings. — The services of houses and other 
buildings arc of several sorts, according to their wants; such 'as 
that of receiving the water that falls from another house, the lights- 
of i -a . house, the prospect, a right of fixing a beam in another's 
wail, a passage, and others of the like nature." 1 But there is none 
of thorn which is naturally necessary, and in such a manner as 
that he who builds on his own ground can oblige his neighbour) 
to; Sutler a servicp for the use of his building, if he has noitlicrw 
title nor a right of possession to justify it. For he may and* 
ought to raise his building wholly on his own ground, keeping the 
necessary distance, and not encroaching any ways on his neigh* 
bourta ground which joins to his. b And if any service is necessary 
to him, and hetats it not, he cannot acquire it but by a mutual^ 
consent. 1 : 


o404a DiseJiarge of Waters from the Houses. — Thc rightof di#' 
cjwsging’tiie waters from off the roof of a house is aservice winch 1 

. * X. 6, Z). quemad . $erv. amitt. { 

% 10, D. quemad. urv. amid.* 

I>. |- 1, Ttt$t. demervit. ' ' 

k X. 14 , D, de tervti. pnxd. urb*; — V.L 12, C. de cedff. priv. BedHh* ^ 
articles of ChJi section. " * ■*- A ! ■ ■' 



' m? be differently established, eitficr m su$ $, .J^p v M||f9. 
^lp*ppCm#yIW.Ye a jetting out Oh 

Bjp ^eli.i^,Ty»tejc 9 . drop from the caves fh«$e ; , cjr #11 lifc w^er i|k^ 
l^^thsrcditogGtlter, and run through pne, gutter jut^,ou^ 
th&budding,’ or through a pipe clapped op agjuna^the o 

TIT. 

1041. A Sink or Drain. — The discharge of a sink or drain into 
a. neighbouring ground is a service for the use of a house^ an^ jt^ne 
may establish others of the like nature, according as occasion ^r^- 
quires.* 1 

* IV. 

. 1043. The Lights and Prospect of a House. — The lights of^ 
house are open places for receiving light into a chamber orother 
room; and a prospect hath, besides the light, an, open view pf the 
adjacent parts, whether in town or country. 8 


V. 

10-13. The Services for the Lights of a House arc of Two, ^Sorts. 
— The sendees for the lights of a house are of two sorts. One ia 
of those which give to the proprietor of a house the right of op^n; 
mg his own wall, or a partition-wall, for receiving light op the sidq 
Where his neighbour’s tenement stands, with a right to hinder 
9 $ighbour from raiding his building so high as to take away.^b^ 
said light.' And the other sort is of such services as give $. righf 
to hinder the neighbour from opening his own wall or a partidea^ 
wall) that lie may have a window lookiug into a court, or athef 
plane; or which bound the liberty of making lights tp lights 
are without a prospect, or bucIi others as happen to be settled 
the titie.* ^ 


VI. 

__ J *• 1 

1044. The Services for Prospects are of Tioo Sorts.— Th^j 
vices for a prospect aye likewise of two sorts. One is of those 


* L, 1) /), de servit prml urb . ( v . 

, * L. 7*JG. de #c rv,;~»l. 2 t D^de send* j wtjd. n«t ; — l. 1, Z>* da, ffa k, $W» ffrf|p|& 
likewifle for ifco use of land*. V, d. 2, Z>. de servit pmtd. rust. 

i* L- 16, Z>. da sertnt. protd. urbam • 

Pi* dseemt* jrmL wrb. 

• I* 4, eod. Sc* ti* $eooad artfdt of tb* 6m section, with 
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wikfi’ ’|lve : the right of a free prospect, with power tb hincter itttf 
adjacent buhding frorii i«% ridded isO as to take away ' thfepmO^ 
[Sect : And the Other is of such services as give the proprietor W 
right to.' hinder his neighbour from having either prospect or fight' 
on the side on which they join, or to oblige hiin to have it 
such as is conformable to his title. 1 * 


^ v- ■■ VIL . 

1645. The Right of resting on another's Building. ~ The right 
of 'resting a building on another’s is a right to fix in our neigh- 
bour’s wall a plank, a building, or other thing. And when it is ; a ! 
partition-wall, the joint proprietors have a right to rest any thing 
on.it, every one on his own side ; and the same wall serves recip- 
rocally to two masters for two services. But whether the wall be- 
iVpg to one master alone, or be a partition-wall, they ought not to ; 
load it otherwise than is reasonable, and according as is regulated' 
by the service. 1 

VIII. 

'1046. One cannot trespass on his Neighbour's Ground.-^ Al- 
though a proprietor may do in his own ground whatever he pleases, 
yet he cannot make in it any work which may deprive his neigh- 
bour of the liberty of enjoying his own, or which may cause him 
&hy damage. Thus, flic proprietor of a piece of ground, on 
$liieh there is no building, cannot raise one whose roof may jut 
Oirt oh liis neighbour’s ground, sjnd there discharge its waters; 
Hitts, one cannot make a plantation, or a building, and Other 
froths, but at certain distances from the confines. Thus, onO 
Cahnot make a stove, an oven, or any other work against even ft 
par^tibn-wall which may be in hazard of being damaged by it. 
And as for such torts of works as may do hurt, and which cannot 
be made but at certain distances, or with other precautions, we 
ought, with regard to them, to observe the rules which custom and 

iJs& Hiivfe established. 1 

oaodf W :> 

• • 

. k £. 3, DJfU oervit. pretd, urban . ; — 7. 1 5, eod. ; — 7. 2, tod. ; — 7. 40, tod, 

* L. 2, de servit prod, urb . ; — 7. 6, § 2, D . si serv, vind. ; — /. 33, D. de sent. prod, 
— {• 14 v 4 I, D. si serv . vind. ' ' 

as serv. prmd. urb. 7. 61, D.tfe teg. jur. 18, D. de servH - T^/Wd-snt. ; 

' 19| sod-; — /. 13, eod-t—v. f B, § 5, 1 17, § 2, D. si servit vind . < 866 the fi>)lotir« 

fug article, and the second article of the first sccticfti of die title Of those who have Lands 
or Souses bordering upon one another- There are customs which restate the tnonnbrin 
which be made, as are mentioned lathi* artidbt’ ; A / 
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ay'^f '• :: ; : * ■ IX. 

iy:t047 What one map do in his ovm Ground^ to the Httyudias qfe 
his Neighbour. Although one ought not to make any work) by; 
which bis neighbour’s building may be damaged, yet every one 
has the liberty of doing in his own ground whatsoever he pleases, 
even although i^hould occasion to his neighbour some other- ( *t>rt 
of inconvenience Thus, he who is not subject to any service! 
may raise his house as high as lie pleases, although bytbesaidj 
elevation he should darken the lights of his neighbour’s house.! 
For this kind of work alters nothing in the fabric of the other 
house; and he who is the master of the house ought to have 
placed his lights so as to be out of danger of this inconvenience, 
which he had no right to hinder, and which he might have easily^ 
foreseen.® ., a - 

: ■ 'Ji : 

X. 

1048. Inconveniences which the Neighbour ought or ought not to 
suffer. — The works, or other things, which every one may make, 
or have ih his own ground, and which scud into the apartments of 
others who dwell in the. same house, or into the neighbouring! 
houses, a smoke or smells that are offensive, such as the works pf, 
tanners and dyers, and the other different inconveniences which 
one neighbour may cause to another, ought to be borne with, if the 
service of them is established." And if there is no service settled, 
the inconvenience shall either be borne with, or hindered, according 
to the quality of the places and that of the inconvenience, anc^, 
according as the rules of the civil policy, or the usage of the places,, 
if there be any such, may have provided in the said matters. , ^ 


SECTION III. 

OP TIIK SERVICES OP LANDS. 

Art. I. 

1040. Services of Lands. — The services of lands, such as mead- 
ows, arable lauds, vineyards, gardens, orchards, and others, ^re pf 

■ ■ * ^ ^ 1 _ ; , f y * • ■ 

; n JU 9, J>. «fe ntrrrt. pnrrf, w*. ; — i 8, /. 9, C d* tv l. 26, 2>. At J jfc 

Be* the ninth nod tenth articles of the third section of tho title of Damage* $cc*rime4fa 
Auto. Bee the foregoing article. 

■ JL 8 , 4 5 , D. n serrit. vind. 
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several sorts, according to the several wants ; such as a passage to 
gfi from orie field to another, a right to- draw water in aiibther 
man^s ground, an aqueduct, or others of the like nature# > 7 >•* 

: M'V 

I L 

1050. Passage . — The right of passage is a service which may 
be 1 established different ways according to its title ; either for the 
jlassage of ntnan on foot only, or for one on horseback, or for a 
beast loaded, or for a wagon.* 

, III. 

>' 1051. A Draught of Water. — The draught of water is a right 
to take in a neighbours ground water out of a spring or brook, to 
carry it into another ground, either at wliat time one plaasespoi 
by intervals and at certain seasons, or constantly without inter* 
mission. 6 

,y ■ . . ■ ( 

IV. 

3 '1052. Aqueduct. — An aqueduct is a conveyance of water 
fiOVti One ground to another, either in pipes under ground, or above 
groufid. 4 

9 f 1 1 ■' ■ i 

V. , 

'1053. Other Sorts of Sendees. — One may establish services of 
ahbther nature, for divers uses, finch as the right of taking out of 
d 3 Neighbour’s ground sand, stone, lime, for the use of another 
ground ; of fetching water out of a neighbour's ground, and of 
gathering and depositing there the fruits of another ground, till 
they can be conveniently carried away at a certain season; of 
having in another man’s ground a causeway along the banks of 
a river, a canal, a ditch, or any other work, with a right of free 
ingress and egress to the ground for repairing the work, and other 
different services, according to people’s wants.* 


• L. 1 , D. dn wervit . prml. rust. ; — § 2 , tnst.tk teru. • 

•’JbfJMl Drff fqrpit. prmd*rii9L . . * 

loW***^W9*v*«*f — d.L$3 r , — V./.2, 4 2, D. destrv.prwi. rust. 

• L. I, t). di remit, pretd. rust. l. 11,4 1, D. comm. prad. " * 

• L. 1, 4 l t D.dewcm. prad. rust.; — l . 5,;4 1, cod.; — d. 4 et l. 6> — l. 3,1 1, ««/.;— • 

— Z. t, 4 ult. D. de aqua el aq. pluv. Wc see in the thirteenth section, 1. 1, 
2fcW 6m*:pfted., an example of Another kind of service, of a piece of ground which hut 
in it a queny, and out of which the proprietor is bound by .some title or custom tfctet 
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1094. Services for the Use of Cattle.-* -One may ha?« j^£wujgf 
Invioes lor, the use of cattle which are kept in a ground, either, for 
watering them at a fountain in a neighbouring ground, or for de- 
pasturing them at certain seasons/ 


SECTION IV. 

1 OP THE ENGAGEMENTS OF THE PROPRIETOR OP THE LAND OS 

TENEMENT WHICH OWES THE SERVICE. . 4 

Art. ,1. 

1099. He ought to tolerate the Service . — The proprietor of the 
land or tenement, which serves is bound to sutler the use of the 
service, and to do nothing that may either hinder the said use, or 
diminish it, or render it inconvenient ; and he ought to change 
nothing in the ancient condition of the places, nor in any thing 
else necessary to the service.* 


II. 

1096. He ought, to tolerate the Works necessary for the Use of the 
Service. — lie ought, likewise to sutler the workB necessary for 
repairing and keeping in good condition the places, and other 
things destined for the service, 1 ’ .Hut he is not bound to repair the 
places at his own charge, r unless lie be obliged to it by the title, 
or by a possession, that, is equivalent to a title. 

111 . 

1057. What the Person is bound to whose l Hz// ought to. hear the 
Building of another . — He whose wall ought to Dear the building 

particular persons dig wlmt stones they may have occasion for, they paying hint .ascer- 
tain acknowledgment. 

It is to be remarked on what is said in this article, of the service of gathering limits and 
keeping them in another man's ground, that, without nnv particular right, ail proprietors 
of grounds into which the fruits of neighbouring grounds may chance to Jfcll, are oibrigM 
to suffer owners to come mid gather them. Tit . I). tie ylandt legcnda. 

f L . 1. J 1* & de serrU. jmrd. rnsi. ; — /. 4, rod. ; — 20, \ 1, Z>. si sere, triad.;— 1 />- 
de serv. pretd. rust. 

■ ■ JL 1, C.d**rvit.; — /. II, jD. de am’/, pretd. urb. 
k See the seventh article of the first section. 

• JL 6, f 8, D. si senrif . triad. See the following article. 
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of another, or any other burden,' is obliged to have it such os may 
fie sufficient fof liearlrig* the burden; and he is bound likewise 1 to 
mafiithiri it ‘in such Condition, and to repair it. if tlicro be occasion.* 
Unless it vfrere that the Vxeess of the load had thrown it down, or 
damaged it. And in this ease he who has overloaded it will be 
bound to lessen the burden, to repair the wall, and to make good 
the damages and loss which this overloading may have eaused. 0 

. iv. 

1058. If it is necessary to repair a Partition-wall. — If one of 
the proprietors of a partition-wall, upon which each of them may 
rest any thing cm his own side, has made embellishments on it, 
such as painting, or carving, 'and the wall opens, or falls down, 
or the other proprietor is obliged to demolish it, in order to 
rebuild it such as it ought to be for the service, the two proprie- 
tors shall contribute equally to the charges necessary for restoring 
the wall to the condition in which it ought to be. Hut the loss 
of the embellishments will fall upon him who made them/ 

V. 

1059. Expenses for repairing a Wall that serves for supporting a 
Building. — If it. is necessary to rebuild a wall which serves for 
bearing a building, or supporting any thing belonging to another 
person, he who is owner of the wall, and who ought to maintain 
it in good condition, will be liable only for the. charges necessary 
f b repair the wall; and whatever is laid out oil her in demolishing 
that, which rested on the wall, or in. supporting it, will be borne 
by the person who had Ihe right, to rest the said tiling on the- 
Wall.® 

, ‘ Ob- ■ ■■ VI. 

1060. The Proprietor of a Land or Tenement which serves may 
relinquish it. — - If the proprietor of a land or tenement which owes 
j a service, or of a wall which is subject to bear the building o£ 
tjajaqther person, chooses rathci* to abandon his right, of property, 
ttfcto to make the repairs which his service obliges him to, he shafr 

.Qk .5 . '.I, . * '*• ' 

■ L 6, § 2. 2). de servit. vind . ; *— l. 8, tod?; — L 53, D. de servit. prtrd. itfb. 

• X. 14* t 1, D. si servit. vind . 9 

f X. 13, 4 1» D.de servii. prad. urb. Sec the fifth article of the fifth section of Damages 
occasioned by Faults. - 

i X. 8, Z). si sprit, vind. 

vol. i. 33 
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be discharged from them by relinquishing the land or tenement 
Fofit was the land or tenement that Was bound toieervej iand not 
the j>etson. h 

VII. 

1061. If the Estate to which the Service is due be divided.—* 

If an estate to which a right of passage iB due be divided among 
several proprietors, the service Will be preserved to each -portion, 
for it was due to every individual part of the estate. But the pro- 
prietor of the ground which owes the service of the passage will 
be bound to give it only in the same place for nil the proprietors, 
and they cannot use the service but by agreeing among them- 
selves so as not to enter into the ground which owes the service 
but at the place where the service was established. 1 • • ■ . 

VIII. ■ " "’r 

1062. When two Services are due from one Tenement to anoth- 
er . — If a tenement is subject to two services, as, for instance, 
a house which cannot, be raised higher to the prejudice of the 
prospect of a neighbouring house, and which is also bound to 
receive the water that conies from it, and if the proprietor of the 
house which serves happens to purchase the liberty of one of the 
two services, without making any mention of the other; as if he 
purchases the liberty to raise, bis building higher, and to takeaway 
his neighbour’s prospect * he cannot, extend the said liberty to the 
prejudice of the second service, which still subsists, and he- muBt 
raise his building no higher than that it may still be capable of 
receiving the water that falls from the neighbouring house. 1 ’ ■ 1 •- - 


S E C T I O N V . 

OF THE ENGAGEMENTS OF THE PROPRIETOR OF Tllfc LAND Oft 
TENEMENT FOR WHICH A SERVICE IS DCE.’ 

* % i . 

Art. I. 

1063 . who has a fyght of Service can innovate nothing.— 
The proprietor of the land or tenement to whtch a scrviceisr\due 

h L. 6, 4 2, D. u ttrv. vind. .. . 

1 L. 23, $ tilt. J>.d« urn. prod. not. See the eighteenth article «ftbc fintsectioa. 

1 L. 21, D. de &rvi(. prod, urb, ; — v. 1. 80, D. de faxii. prod, rust- i '■ 
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cannot use it bat according to his title, without innovating any 
thing,either m the . land or tenement which owes the service, or in 
his own to which the service is due, that may make the condition 
of the service harden .Thus, he cannot overload a wall, enlarge 
a passage, advance the eaves of a house whose waters his neigh- 
bour is bound to receive, nor make any other changes of the. like 
nature which may increase the service, or render it more ineonr 
venient; and he can only lessen it or mukc it easier. 4 

ir. 

.1064.. The Overloading of a Wall that serves. — If lie who ha.*, 
a right to rest any thing on the wall of another, or on a wall be- 
longing to him in common with another, shoves the wall forward, 
or overloads it in such a manner that the wall which was suf- 
ficient for the service is by that means thrown down or damaged, 
he shall be liable for all the damage that happens thereby . b 

III. 

1065. Repairs for the Use of the Service. — He to whom a ser- 
vice is due ought to make the repairs necessary for using it, such 
as the repair of the way of his passage, of his aqueduct, and 
others of the like nature. 0 

IV. 

1066. Of the Damage which is a Natural Consequence of the Ser ? 
vice. — If the Iswid or tenement which serves sutlers any damage 
by a natural consequence of the service, as if a piece of ground 
is overflowed by a torrent, which has been occasioned by the ser- 
vice of a conveyance of water from thence ; if the roof of a 
house is damaged by the fall of an extraordinary quantity of rain, 
which comes fitrni the roof of the neighbouring house whose 
waters it was bound to receive; he to whom the service is due 
will not be accountable for such sort of damages. But if he had 
made any change in the condition of the places, contrary to the 
title of his service, and the said change had been the occasion of 
the*damagc, he would be bound to make it good. 11 

, • ’ ■ • ■ ; - -’i 

■' inf* JXidnenit. jfrved. twfcwj; — 1 . 11 ,«*/.; — L 1, V- de tervU - ?■*-/. 14, & 

It ml. vimt; — d. 1. 14, 4 ! ; — l. 20, 4 5, D. de servit. jtrad. urb. 
b Zr. 40, 4 I, D. de dam . inf. 9 * 

c £*.' 6, 4 % W dmiL t>imL See the second and third articles of the fourth faction. 
d L. 20, 4 1, D. de mrpU.prad. rust. ;—l 1, 4 14, D. de aqua et dqwtjlu#. arc. 
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V. ■ ' .. ... ... .. 

1067. The Right of Service is not to be extended beyond its 
Bounds, nor can it be communicated to others. — He to whom any 
service is due not only cannot communicate . the use of it to any 
other, but he may not even extend it for his o\vn use beyond what 
is given him by the title. Thus, he who has a draught of woter 
fot a particular ground cannot use it for his other grounds }. and 
if the draught of water be only for one part of a ground, he pan 
use it only for that part.* 


SECTION VI. 7 ' 

HOW SERVICES COME TO CEASE. 

Art. I. .. 

1068. The Right of Service perishes with the Land or Tenement. 
►— The service ceases ’when the thing comes to be in such a con- 
dition that there is no using it; as if the land or tenement which 
Owes the service, or that for whose behoof it was established, lugge 
pens to perish ; and it would be the same thing if, the land or Sm* 
ement subsisting, the cause for which the service was establflnfed 
should chance to cease. Thus, for example, if a spring from 
whence the neighbour has a right to fetch water happens to tie 
dried up, he would lose the right of entering into the grpuud where 
ithe spring was. Hut if the spring should chanee to, flow again, 
even after the time appointed lor prescription, the service would 
be reestablished; and nothing could be imputed to the person for 
whom the service was due for not having used it duitibg the time 
that henpukl not have its use.* 

II. 

t - ■ • 9 ■■ 

1069. Confusion of the Property of the tico Lands or Tenements. 
— Services cease, likewise, when the master of the land or tene- 
ment that serves, or lie that is master of the land or tenement 
for which the service was established, becomes proprietor , of. .both. 
For a service is a right on the estate of another person;. and the 

■ ■ •••••• • • - . 

* L. 34, D. tie writ, prxni. rust. ; — /.33, 4 1, eod. See the fourteenth mrtkfe of the 

:6m tectign- ^ **'' 

1 JL 34 v i* /* et L 3^ O.ds sarttiL pntiL rust . Ske the fourth article of this s&tkm, and 
the remark made upon it* 
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right which the master has over his own estate is not called a* 
service.* - 


III. 

• • ....... 

1070. If after this Confusion the Proprietor setts again, the Land 
dr Tenement which screed. — If the proprietor of the latul or ten- 
eriiMit for which the service was established acquires the property 
of* the land or tenement which serves, and afterwards sells it again 
without reserving the service, it is sold free. For the service was 
annulled by the rule explained in the foregoing article : and it is 
not reestablished to the prejudice of the? new purchaser, on whom 
this charge was not imposed.® 

IV. 

1071. When a Land or Tenement , that is between two other 
hands or Tenements , hinders the Use of the X e reive. — If between 
the land or tenement that serves, ami that to which the service is 
due, there be another land or tenement, which hinders the use of 
the service, the service is suspended whilst the said obstacle 
rermains. Thus, for example, if between two houses, one of which 
cannot, be raised so higli as to prejudice the. prospect of the other, 
there stands a third house, which, not being liable to the said ser- 
vice, has been raised, mid does obstruct the said prospect., the pro- 
prietor of the house which owes the service may raise his. Thu*, 
lie who had a right of passage loses the use of his service, if be- 
tween his ground and that which serves there be another ground 
which is not bound to grant the passage, and so by that means 
makes hid right of passage useless. But if these obstacles chance 
to be removed, as if the house standing between the two be 
demolished, or if a passage be acquired through the ground which 
separated the other two, he to whom the service was due recovers 
the use of it d 

* fj. 1, D.quemad. Sen), am . ; — l. 10, D. cwn. print. ; — L 2C, D dr smut, pried, urb. 

, JL : 30 r Z>, de seryU. 

d £i fortequi medius cst, quia servitutfm non delH-lAt. altfus cxttilerit etdifleia son ufc 
jinirti ego nbn videttir ltiminlban tuis obstiraras, ri asdilirarero : frnrtra intcndcs, jus mihi 
non tew it* adiicatum habere, invito tc; sed si iritra tcmjius si mu turn, rursus do^s 
merit lediBcium suura vicinus, rcnascctur tihi vindicatio. />. 6, l). si serv. vind. In rds- 
ti*as prsediis irnpedit servitutem medium prtedium, quod non servit. L. 7, $ 1,^- serv. 
prard. rust. 9 

JVe have not set down in this article that which the words of the law, intra et aMm* 
tempus. seem to imply, viz/ that this right docs not revive hut wh$u there is no prescrip- 
tion. For we see, on the contrary, by the laws cited on the first article of this section, 

38 • 
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1072. Prescription of Services. — Services are test by>prescp*j>- 
tion ; or they arc reduced to so much as is retained of them by 
possession during the time sufficient for prescription.® 

. ' vt 

1073. Different Ways of Prescribing, according to the Differ* 
ences of Services. — The services which consist in some action 09 
the part of those to whom they arc due, arc lost by prescription, 
when the persons to whom the services are due cease to make use 
of them. As a passage, and a draught of water, which are test 
by prescription, wucn the persons to whom they arc due cease- to 
pass, or to draw water. Hut the services which consist barely ill 
fixing the state; of the places in which 110 innovation *is to be 
made, such as a service of not raising a building higher to hinder 
a prospect, a discharge of the. water from off a neighbouring housg, 
are never lost by prescription, except when there is a change of 
the state of the places which annuls the service, and which lasts 
during the time limited for prescription ; as if the proprietor of a 
house which is subject to a service, having raised it higher, has 

' ■ AiW 

that prescription ought not to run against him who could not use the scrvke^ Qpod jus 
non . negligent LA , aut culpA su.i umiscrut, srd quia dticcre non potcrat. though 

that l»c not tho same cu<«: with this or the fourth article* yet there may be CTfeuinstances 
in the eases comprehended in it which may make it reasonable that the sendee should be 
preserved against prescription. Thus, lor example, if the possessor of three houses, keep- 
ing one of them to himself, has sold that in tlto middle, and given away tho third » impos- 
ing on the buyer and on the donee the *ervi»e of not raising their houses higher} and it 
happens that the purchaser of the ho.*i<e in the middle i> evicted of it by a third person, 
who, not lasing bound to the service, raises the said house higher ; it is true that the donee 
in this ease may likewise raise lus ; hut if the donor >hniud come to regnin possession of 
tho house which ho had sold, although uftcr the time limited for prescription were ^lapsed, 
and ho should have a mind to take possession again of his service, his donco being still 
in possession of the house that was subject to the service, could he insist on prescription 
against his title? JUut if this donee had sold the house to a third person who was igno- 
rant of tho service, and who had prescribed against it, would it lie just in regard to hita 
to interrupt the prescription? that these sorts of question* may depend on tb© cir- 
cumstances. And even in the case of the liiM nnicle of this section, if wo suppose tliai 
the ground which owed the semce was po*scs«cd by a third purchaser, who 'know hoA* 
ing of the sendee of a draught of water, and who had (Assessed the grbuml during tho 
time required for prescription, tlio person to whom the service was duo UcVer *hdvh*g 
entered any protestation for saving his right, ought it to revive against this tftfab pos- 
sessor after so long a time ? And might *iot we impute to tho person who shofeld 
claim the service ids neglect in not taking the precautions necessary foe presorting hfa 
tight. 

f Ls 10, | 1, D, qtmmulm. sere, omit.; — /. 13, C. de scn\ See the eleventh and thirteenth 
articles of the first section. 
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continued in possession of this change) or if the waters have been 
discharged another way/ f,; i'tC‘1 

■ m - 

1074. Prescription of Services , tehdsc Use is not pcrjictual, but 
interrupted by Intervals of Time . — If the use of a service is not 
perpetual) but by intervals of some years, such as a service of a 
passage for going to a copse, which one uses only at the time they 
cut down the wood, either once in five yCUrs, or every ten years, 
or after any other long interval of time, aiul only during the time 
necessary for cutting down and transporting the wood; the pre- 
scription against such u service is not acquired in the ordinary 
time of ten years, in the places where the time for prescription is 
limited to ten years; but the time ought to be fixed either to 
twenty years, or to more or fewer, according to the time limited 
for prescription in the places, aial by the customs observed therein* 
if there are any, and according to the quality and intervals of the 
service, and other circumstances.* 

VIII. 

1075. Continuation of Prescription from one Possessor to another. 
- — If a right of service passes from one proprietor to another, the 
time of prescription which had run against the first proprie.tor is 
joined to the time which has run against the second, and prescrip- 
tion is acquired against him by these two times joined together.* 
As, on the contjjiry, a second possessor acquires a service by the 
possession of Ins predecessor joined to his own. 

IX. 

; 1076. When an Estate is sold by a Decree of Court , the Services 
nevertheless continue. — If the estate which owes the service is 
sold by a decree of court, the service is nevertheless preserved ; foe . 
it is sold in the condition it is in. And much more is the Service 
Preserved, if it is the estate to which the service is due that is 
decreed to be sold. 1 

*, : .... 

Z‘4 ’I*' 6, D. de tervit. prod iwfc L 6, f 1 , qucmtid. ten. am. 

JrA'V, D. quamad. unit. emit. ; ~l.uk. C. de tervit 
■ 1M b qvemad . tervit. qm, » 
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TITLE XIII: 

■ ■ ■ ■ it'- 

OP TRANSACTIONS^ 

t 

1077. Use of Transactions . — There are two sorts of ways for 
terminating by mutual consent lawsuits, or for preventing thetn. 
The first is the way of an agreement between the parties, who 
settle either by themselves or by the counsel and assistance, of 
their friends, the conditions of an agreement, and who,; submit: 
themselves to the said conditions by a treaty ; and this is whatisi 
called a transaction. The second is the award of arbitrators, to? 
whom the parties refer their differences by a compromise*. •• So that 
transactions and compromises are two kinds of covenants, the first 
of which shall be the subject-matter of the present title ; and that 
of compromises shall be explained in the following title. ■ ! - • 


SECTION I. 

. '■’ 1 ■ ..... 

OP THE NATURE AND EPPECT OF TRANSACTIONS. 

Art. I. 

1078. The Definition A tmnsaction is an agreement between 
two or more persons, who, for preventing or ending a lawsuit, 
adjust their differences by mutual consent, in the manner which 
they agree on ; and which every one of them prefers to therhopes 
of gaining, joined with the danger of losing.* 


1079. Divers Ways of transacting . — ~ Trnnsactifins put an etid to^ 
or prevent, lawsuits in several ways, according to the nature, of thg 
differences, and the divers agreements which settle them. Thfey 
he who had some pretension cither desists from it altogether by>j» 
transaction, or obtains a part of what he claims, or even the 
Whole. Thus, he of whom a demand is made of h 9uin or mAney 
either pays it, or gives his bond for it, or is discharged 
the whole or of a part of it. Thus, he who was in disputeabout 
a Warranty, a service, or any other right/either subjeetShimBdf v to 

• ... 

• L. l t D.iktran*.; — L J, C «(Nt ,* C. end;v»{. 
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it, or frees himself from it. Thus, he who complained of a sen* 
tence either gets it to be ipfogmedj ojr pqqi|iesces under it.* And, 
in fine, the parties transact on the conditions to which they are - 
willing to agree, accQrdiog to the general rules of contraots. b 

HI- 

■ ' i 

1080., 'Transactions are limited to their Subject' Matter.— Trans- 
actions regulate only the differences which appear clearly to be 
comprehended in them by the intention of the parties, whether 
it be explained by a general or particular expression; or it be 
known' - by a necessary consequence of what is expressed ; and 
they do not extend to differences which the parties never intended 
to comprehend in them. 0 

IV. 

' 1081. A Transaction icilli one of the Parties interested is of no 
Prejudice to the others. — If he who had, or might have had, a dif- 
ference with several persons, transacts with one of them for what 
concerns him in particular, the transaction will be no hindrance 
why his right should not subsist against the others; and why he 
may not either sue them at law, or transact with them in another 
manner. Thus he to whom two tutors are accountable for one 
and the same administration may transact with one of them for 
hi* part, and sue the other. Thus, the creditor of % person de- 
ceased, or the legatee, may transact his claim with one of two 
heirs, or cxeoutoas, for his portion, and sue the. other coheir, or qa- 
executor, for what falls to his share topay.** 

V. 

1082. A Transaction with another than the Adversary. — If he 
WhO has a difference transacts it with one whom he believes tube 
Me adverse party, but is- not, the said transaction will have, no 
effect Thus, for instance, if a creditor to an inheritance trans- 
acts with 1 one whom he took to be heir, but who was not* this 

*>lij *i!> •••; K. ... . • .. ... 

i — t ®,» tod.;—rl. 20, eorf. Mo tit. D. et C. do (ran*. What is (aid 
•Jfe the Shirty *«ghsh taw, C. detrant., that it is no transaction where one docs not finf, 6r 
"phjkMd^iSt icieep 'ttanctfcfihg, ought not to be taken in tho strict literal senae. 7 #Km 
M ttyiftrttttt without either erring, or prongsing, or retaining any thing. Tlf<£, be who 
iar s%fdjW Sprety t<V ppother nay bo discharged of this suit, although there be nothing 
cither given, or proinised, or retained, on cither tiili. 

• AS, 4 1, D. do trails./— d. l.j 3; — d.l. in Jute; —l. 5, tod. 

d Z. I, CNfe dnki {-H. 15, D.dt tuLet raLdist . 
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transaction will be without e fleet* both with regard to the creditor, 
and also with regard to tfce true heir,* For the true behi^P^ld 
not be bound by the deed of another person ; and the creditor was 
under no obligation on his part to the heii> with; whom he did not 
treat, and for whom lie might perhaps have dess ; consideration 
than for the person whom he took to be heir. . . . * . ; , 5y it 

vi. ■ ri 

1083. A Transaction concerning one Right is of no Prejudice to 
another Right of the like Nature , which accrues afterwards. — If he 
who had transacted concerning a right Which he had in his own 
person, acquires afterwards a like right which belonged to another, 
the transaction would be of no prejudice to this second right. 
Thus, for example, if one come to full age has transacted with 
his tutor for the account of the share of his father’s estate that fell 
to him, and he succeeds afterwards to his brother, to whom the 
same tutor was likewise accountable for liis share of liisfather’s 
estate, this transaction will not hinder flic same questions which 
it had adjusted as to one portion from subsisting with regard to 
the other ; and this second right remains’ whole and entire. 1 


VII. 


,1.084. A Transaction with the Stipulation of a Penalty. — We 
may add to a transaction the stipulation of a penalty against the 
party who fails to perform it. And in this ease the non-perform- 
ance of what has been agreed on gives a right to exact the 
penalty, according as the agreement has been made,, and. pursuant 
to the rules explained in the title of Covenants.* , . ^ 


VIII. 



► ‘ ;*• * 


I- ' ^ V,V 

1085. Transaction with the Surety. — ; The creditor who transacts 
with the surety of his debtor may discharge only, the surety,.. and 
the transaction will be of no prejudice to him, with regard to,. the 
debtor. But if it is with the debtor himself that he has.tpg^ 
acted,, the surety will likewise have the benefit of the tl^sac^B* 
because his obligation is only an accessory to that of tba 
debtor* 


«** , 

* /.. 3, \ a, D. dc front. f t 9. T>. de front.' 

t L. 37, C. de front.; —1. 16, D. tod: See the fourth and fifth articles of 
tion of CovtmnU. ^ 





* £. 7,| l a Do A trdns. 



TRANSACTIONS, 


486 


tit. otfir. sfc6. it.] 

f ■■' IX 

‘ 1086 ; Transactions hake the Force of Judgments. — Transactions 
have a force equal to the authority of things adjudged, because 
they are in the place of*a judgment, which is so much the Btrohger 
because the parties have consented to it ; and because the engage* 
ment which delivers the parties from a lawsuit is altogether 
favorable. 1 


SECTION II. 

*• 

OF THE DISSOLUTION OF TRANSACTIONS, AND OF NULLITIES IN 

THEM. 

Art. I. 

! 1087. Fraud in a Transaction makes it Null . — The transactions 
in -Which one of the parties contracting lias been engaged by the 
fraud of the other have no effect. Thus, he who by a transaction 
relinquishes a right which he was not able to maintain, for want 
of a title Which his adversary concealed, would be restored to his 
right if the truth should coinc to light. And it would be the 
same thing with an heir who had transacted with his coheir, who 
hid fraudulently concealed from him the true state of the inheri* 
tance.* 


II. 

1088. Error has the same Effect. — r- If he who had acquired a 
right by a testament which he knew nothing of,' derogates from 
this right by a transaction with the executor, the said transaction 
will be without effect, when the testament comes to appear ; and 
that even although the executor had known nothing of it. Thus, 
for example, if the debtor to an estate transacts, and pays a debt 
xfrbidh hdd been remitted by the testament; if a legatee or d 
ttfidfoe transacts about a right which was regulated by a codicil ; 
tfteym dy«get the transaction tb be repealed. For the testament; 
J#tte eddied, was a title common to the parties, and it ought not 
to lose its effect by a transaction which was only a consequence 
of the ignorance of this truth. 1 * • * 

j^i6,C.datTan$.:—l.i,C.eod.; — t.t5,Sl,D.deeond.ind.. 

* A 19, C. d* iron*.; — l. 9, i 2, D. tod. ; — v. 1. 65, $ 1, D. de ini. 

L. S, i 1, D (fa <rwu.;— 1. 18, infiu ioi.;— 1. 6, tod. 
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,,{L089. If tl& Transaction derogates frogs a f&ght of which the 
TUbt is unknown,- — If he who by a transaction derogate* fepw a 
right fallen to. him by a title which he knew nothing of, but which 
was f not concealed from him by his advereoparty, coinea ^ter- 
ward* to recover the said title, the transaction may , either subsist) 
orbean nulled, according to,the circumstances. , T>hus, m the case 
el 1 the foregoing article it is annulled. Tbps, . on the contrary, if it 
fees a general transaction concerning all the affnits ^hich .the 
parties might have with one another, the writings newly dfscdV'-. 
ered relating to one of the differences, which neither qf tire parties 
knew any thing of, would not change any thing in the transaction, 
the intention of the parties having been to compensate, and to ex- 
tinguish ail sorts of pretensions. 0 

• -v . . . 'V 

IV. • ■■ • ' 


l'. 1090. When a Transaction is founded on Forged Writings. -r- 1£ 
a transaction has been grounded on forged writings, which p^ssed, 
for* true ones, and the forgery be discovered afterwards, he who 
complains, of it may procure the transaction to be annulled, in all 
that has boon regulated on thut foundation. But if the transac- 
tion contained other points, which had no dependence on the 
forged writings, they would subsist. And there , would be : np 
other changes made, except such as should be occasioned by the 
discovery of the truth which had remained in the dark because of 
the forged writings.* 1 


V. 

1091. Of Damage suffered by Transactions. — - Transactions, are 
not annulled by the damage which one of the contracting parties 
suffers, in giving more , than he really owes, or 'in receiving less 
than what is due to him, unless there were some fraud in the 
transaction:*' For these sorts of losses are compensated withthe 
advantage of putting an end to a lawsuit, and pi^veirtfog 
uncertainty of the event. And it* is for the public /gq^;*H>£,‘% 
annul transactions on pretence of damages suffered by one of the 
parties: which practice would soon grow too common, and wdttld 
multiply lawsuits.* s 


. In 29 * 
jurpwr* 

• £• pen, C. ds trans, ; — v, tit . CL si er fab. instr . 

* Hares cjus, qui post mortem suajn rogattu erat unlmsam hsereditatem reifitiier® 
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VII 

' 1MZS A TraWaiHon Matte tt> color in Unlawful Contract. -^Hhe 
ttattsaetioriit vMtih Ire made only to bolor an illegal act, and.tb 
make another kind of dbntraet which is prohibited by some law, 
to pass under the name and appearance of a transaction, ate null. 
Thtts,forinstance,if those who are intrusted with the administra- 
tion of 4hc affairs of a town treat with one of its debtors, who bj 
His interest with them ‘obtains a discharge, under the color of a 
feigned transaction, the said transaction will be annulled. And 
it would be the same thing in case of a deed of gift made, under 
color of a transaction, in favor of a person to whom one could not 
give legally/ 


VII. 


1093. A Transaction concerning- a Lawsuit , in which Judgment 
has been given , although the Parties know nothing of it . — If after 
judgment has' been given in a lawsuit, without the knowledge of 
the parties, they agree it by a transaction, the transaction will 
subi&stj if there lies an appeal from the sentence. For since "the 
lawsuit may still be continued, the event remains uncertain. But 
if there lies no appeal ftom the sentence, as if the matter has been 
decided by a final judgment from which there lies no appeal, the 
transaction would be null. Eor them was no longer any law- 
suit depending, and the parties transacted only because they pre- 
supposed that the matter ih dispute was not decided, and that 
neither of them fiad acquired his right. So that this error, together 
with the authority of things adjudged* makes that which has been 


judicially determined to be preferred to a consent, which he who- 
h'&ji dfesisted frdm his right would not have given, had If not been. 


t3ha£ he believed Jiimsclf to be in a danger in which he Was not.* '- 


l' rin llii W H n qemthatrm, quoin sdam in bonis ftriM dtoehnt, Ids, qulbu* Mtiamnyma- 
dobehstar, restitsk. Paetea, repertis iostrumootis, apparuit quadruple atnplias in iueob- 
dilate fuisse; .quseqittim est, anln'rcliquum, fideicommissi nomine, ronreniri possit 1 re- 
spoodit, seounddm ea qnte proponerentur, si non transactum esset, posse. L. 78, { uft.lSi. 
ail Tfdxtl. ' 1 W« mast not extend ibis law no for as to tike it In a sense contrary to what 
hak b eie n said in the itat article. Far if this heir or executor had. been guilty of sqy 
fcsod, Ip tould qot take any advantage of the transaction. . 

By die ordinance of Charles IX. of 1560, damage alone, without fraud or {^Ot, b iltt 
sufficient to dissolve transactions.’ * 

fJt. ll C. de front. ; — v. 1. 5, § 5, D. de donat. fet. vir. et ux. 

V ' s £ IT, D.'de inmia. f— tt t 0, tod.; — l. 82 , c. d* tram.;— I *8, f X, D. de eond. 
tnd . ; — — d f m fm. • * ' ■ 
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< OF COMPROMISES. * 

~«IO04. The Use of Compromises. Although them 
appointed for deciding tdi differences, and one of the' COtjteBdiftg 
parties eutmot oblige Uie other to plead before any other: judges 
yat /it is natural that it should be free for the two parties to agree 
to make choice of other persons to be their judges. Audi those 
wheybeihg desirous to moke up their differences, canhotTOgtee 
among themselves as to the conditions of their accommodation^ 
may refer the matter to arbitrators, who are so called beCaxwelthe 
persons who ■ choose them give them power to ; arbitrate, and -to 
regulate wluut shall seem just and reasonable to them, foritertni* 
mating the diflereiieos of which they uro made judges A . -iwiro 
• vlQ&& > The’ covenant by which arbitrators arc- named is called 
a* com promise, because they who name the axbiir(d||fs promise 
recipiocolly to one another to execute w hatever • shill bti iubd- 
tinted ; and the judgment pronounced by the arbitrators is called 
an awurd. • 

1090. The Authority of Ai^anh .. — The authority of awards *is 
founded on the will of those, who have named the arbitrators. 
For it iSftbitf will which engages those that make the reference to 
execute what shall Ik? arhitratiul by the persons whom they have 
chosen to be their judges. But because the effect of sentences 
v* a ■ ■- • * ■■ ' • > • iV*.V\><V rOOi 

^ Wit eonftmhd tlic Arbitrator* named hr comprcuni*o, of whfcfc metitiefete 

made fetthit title, \vdtii third pcraniis to whom it 13 rtjfirrcd to make,. an ed|iflpiat^ v ^f ( f^y ; 

Ste$ tJUe, eleventh article of U»a third section ofCWmanfs, and the cley,cntji julfcfo 
of tho second section of 'l\trh*rth*p. Arbitrorum £cncre sunt JuK IT imm* cj usmoojf,* o£ 
siVc seq^tum sit, stV4 ; Intytfuin, ! jinfHne dobentiiu* : quod oteerrhtur; ctrm 4* V. 

ttrbitfium' Hum «*t- <i Altorum ejtwmtHli, nt nd boni vir^ MBbttrium oodigt* deheat^ Jg# 
nomlnatim persona sit comprrhensa, cuju* arbiicsm futf t ft* pajo W9v}v/ * 

By the ordinance of Francis II. in the year 1500. ratified by that of IfoutiM, kt P) 
the parties who are at variance top?ther aUmtthc partition of an estate fallen to the nest 
of kin, altott t making up the accounts of a pinrtiiaushtp, and other adminfctrations^rerti- 

ta&rtvof* deVrr, und jottMur^* are* obliged to uaiho lor 

^ Wd. jf apyr of the fffucfict. should . refiwo . to if* tkfj.ffp *$$$ 

WSkltotaredriioO «*Joh»l the satne thing Swortfe* to ^ 

(MMsS NlsiMi totheir watte*’ It ta by slrtoeofthe «m attami AlWNf 
Intm Am mtrii of Mbitratora lie to tho sovrmgn court*. By tho oidiauct of 167S, hi 
tho tide of PartoenAif*, art. 9 , and tho following articles, tho copartners are obliged to 
tubtnit their differences to the ctcc&ion of aibltntbn.' >f •' ‘ 



conpwwtuar' [ 

pronounced by arbitrators cannot bo the same with that of-iet^ 
tences pronounced by jndgfcs/wbo HaVei authority to jndgei and to 
put their judgments in execution ; and because also the partfea 
who choose arbitrators tio not divest themselves of the right of 
getting that which has been wrongfully arbitrated to be reformed! 
the persons therefore who make the reference do not obUge'thdra- 
solves ' absolutely to execute what shall be awarded ; but tfcfery 
only engage themselves either to abide by the award, -or- to 
certain penalty which the contravcaer shall be * bound to pay iter 
tbeOthet, •%&.*«< «t 

-> 1097. Time given to the Arbitrators to pronounce their AtoardL >*** 
It is >usual, and even tooeessary, in compromises, to fix- a throe 
within which the arbitrators shall pronounce their award. For, oat 
the one hand, a delay is necessary, for instructing the arbitrators^ 
andptittihg the things in a condition of being determined ; and, on 
the other hand, this time ought to bo limited, because it would 
Hot be just that it should be in Hit; power either of the arbitrators 
or parties to put off the final decision for ever. So that tho power 
0 ! arbitrators determines at the time limited by the compromise. > 


SECTION I. 

4 

Op the natltse op coM-raoMrsns, and op their effect. 


Akt. I. 

1098. Definition of a Compromise. — * A compromise -is a cove- 
nant- by which persons who have a lawsuit, or difference with, one 
another, name arbitrators to decide the matter; and oblige them* 
s4lV<is reciprocally cither to perforin what sliall be arbitrated, Or td ; 
undergo a certain penalty of a sum of money, which the person 
who shall contravene the award shall be bound to pay to tha* 
of|t$r, whojpf willing to stand to it."’ ; 


It 




’ Manner of proceeding in Compromise. — The parties' 
‘iiillre put their differences in compromise declare thi^ fwef 
tapsioas, and .prove them, as the -method is in a court ,of justice, 
by ptodtfcing writing* and evidences, observing in this the order 

' m- “ " !' r.-i .kT- * : : -p ~i . .? -t . ;.<■*- . 

r : . . ■*. 

*£-44,j D.d$mpLi—L2t&d* 
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which* they agrefc an by mutual consent, oitwhichit 


V l • ■ * ■ » i If 11 : . : ■/; 



■oifflMy The' Compromise oblige* only to\ the Penally. •*» The . «fifeott 
oi *be>compromi8c is to oblige him who shall refuse to .perform} 
ttieaward to pay the penalty? 

IV. 

1101. A Compromise is either General or Particular. -*- "We itisy 
compromise either ill general all differences) or only some of thesfr- 
in particular. Aiul the power of the arbitrators is limited fcoWhat 
is explained in the compromise. 4 


-*■1102. The Compromise ends t ehen the Time limited! for it expires*. 
**" The compromise, and thu power which it' gives to arbitrators# 
ends when the time which it prescribed is expired, although the 
•ward has not been pronounced.* 

VI. . • , , 

" ' ■ ■ • * .... i ■ * : t * f i « , . 

1108v If the Compromise is at an End by the Death of one of the 
Parties. — The compromise expires likewise by the death of. QUO 
of the parties, and does not, oblige the survivor to the heirs or 
executors of the other, nor those heirs or <ycecutors to the sur- 
vivor; unless it has been otherwise settled by t l)Ccompromisb. f 

VII. 

' llWi Otie cannot compromise Accusations of Crimes. — - Aririhru? 
tors having no other power than that which tho parties can give 
them, we cannot put to arbitration certain causes which the laws 
and good maimers do not suffer to be exposed to any other event 
besides that which the natural authority of justice gives’ the«Mand 
which we cannot bring before other judges thaa -tbOsenWhe^fttl 
clothed with puhlio authority. 'Thus we cannot, QQtopfcpisi 
accusations of crimes, such as murder, robbery, sacrilege etSmittepfi 
-> •• " - - ' " t-t • U • i i r,vr.i] 

, b tl,D. denctpl.; — L 14 , $ 1 , C.dtjud. . • L.S, 

4 L. SI, i s tD.de r*e*f>t. , • L.X. Qth MB tftir- 

f L. 87 , \ 1 . D. de.nv+pt. The uppiMMdtb comyiomiMaM^lNpafpin PShl 
ths consideration whiph oae of thopwiK* may chsnee t* hartJocdn Other) JllWHfto* 
lideratton does not pass to their heirs or executors. * - ' - 
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fcE^yy/wi^ dthetfe' of tho like mrtujre.* i .* Par,' on the onasidei^he/ 
public interest is concerned in these sorts of causes, which JitukMi.? 
the king’s advocate, or attorney-general, a party in them, whose 
function is to sue for -vengeance <Sf a public crime, without regard 
tovtdrafcpussesbetwecn the parties: and, on the other sidcMthe 
pCWtjr accused Can neither defend his honor, nor his innooettoe,* 
which is attacked in public, hut in public, and before the judged 
who exercise the ministry of justice : and it would be contrary to 
good manners, and, moreover, useless for him to submit volun- 
tarily *<» 'justify his itinocency before arbitrators, who, hdvitig tic 
share in the administration of justice, could neither justify nor 
ooriderrm him. 


VI rr. 

' 1105. Nor a Cause in which the State or Honor of a Person is con- 
cerned. »— > Neither can we compromise causes which relate to. the 
state of persons. 1 * As if- the question tyero to know whether One. 
illegitimate or a bastard, whether one is a professed monk or 
not, whether a gentleman or a plebeian. Nor can such causes be 
put to arbitration, the consequence whereof may interest our 
honor or dignity in such a sort, that good manners do -not allow 
compromise their event, nor to choose judges for . deciding 
them;** >•<• 


SECTION. IT. 

OFlirktU POWER AND I.NUAGKMK.VT op AUHITKATOKS f AND WHO (MAY 
JBB AN ARBITRATOR, AN0 WHO NOT. 

i . ,T V Mt' i- .»■« - . AjJT. I. ; 

bo%yf)&t^Yh9 ’ Arbitrators ought to give their Award within the Wimi 
HNtitid bfp thv ' Compromise. — The arbitrators ought to givo ; their 
iwt y d l ^thin : the time limited'by the cothpromise, aUd it wOttld 
ftgptafti: ifj'Itr'TweregiVon after the said time ‘is expired^ «For 
their power is then at an end, and they arc no longer arbi- 
tmltm* ’ . * :x 

. 5s„, 

-**»£id* i 7(4Pt rdti C. ubi oaut. mat. agi Met. 

' * L. 1, C. de recept. ;•“/ v.,.' : -• 

39* 
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1107. Power to the Arbitrators to jwortgTic iA# .rtn^.hrr, Th% - 
parties may give power to the arbitrators to prolong the time;; 
and in this case their power lasts during the time of the pro- 
rogation** > 

~li< 7v •. i‘- . ..I.-. . .. -• .• 

IIL 

1108. Delay for instructing the Cause. — If the compromise 
regulates a certain time fur instructing the cause which the arbi- 
trators are to decide* they cannot give their award, till! the; ffid 

. time is expired. 0 

IV. 

, . • . . r - - . , _ ; - j, , j , 

: 1109* Arbitrators cannot change their Award. — The arbitrators 
having once given their award, they cannot retract it, nor; changer 
any thing in it. Fur the cumpromisc was only to give them 
power to give an award, and when that is done their power is at 
on end. But their power is not at an end by an interlocutory 
sentence, or an incident in the cause, and they may give different 
interlocutory sentences on such incidents as often as occasion 
requires. 4 

V. 

■1110. Arbitrators cannot judge, unless they arc all together.*-*- It 
there are se^rul arbitrators named by the compromise, they can- 
not" give their award unless they all sea the process, and give 
judgment of it together. And although the greater part had given 
the award in the absence of one wlm was named with the othprsy 
yet the award would be null, because the absent person* ought! to 
have bcenonc of the jtulges, and had he been present, he might 
have been able by his reasoning to bring the othet arbitrators -over 
to' his opinion. 0 

' . ■ ■ ; • ■ VI, 

1111. The Power of the Arbitrators is regulated by thy id mj gpfr f 
rnise.- — Tiie arbitrators can .judge of nothing. elsobeiideii &at 
Which is submitted to thehc* judgment by the compromise; and thejt 

'slioecT.t* >■■■■. . • ;■• --V . , . .... 

ik J&i 18, ) ly D. dts rtCApt. f — *J. W, 4 jdt. J? ~- L 33y cmF* ; 

• Z. 88, D, de rwtpt* 

* Z. 10, D. dk r&xpt'i—L 11, 4 u if. eotL 

i 1, 2>; * rapt. ; -hC* 17, it h \%tod. 
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must observe the conditions whldh are there prescribed ; and if 
tht$ judge 'biheMvisef their award ia no4L f f 

; vn* ' , 

1115. Who maybe Arbitrators , and tcho not. — All persons mtjjjht 
be arbitrators, except such as are under some incapacity or in* 
firmity .which renders them unfit for that function.® 

• . ■ ... ■ . ; 1 ; i 

.... . . . VIII. . 

iJ -'lll& : Women cannot be Arbitrators. — Women, who because of 
their sex cannot be judges, art' likewise incapable of being named? 
arbitrators by a compromise, h although they may exercise the 
function of skilful persons, as to things within their knowledge, ill 
any art or profession in which they arc skilled. For this function 
is wot of tho same quality with that of a judge. 


TITLE XV. 

OF PROXIES, MANDATES, AND COMMISSIONS. 

ii 1114. The Origin and Use of Proxies, Mandates, and Oopvnis- 
sious.~~t Absence, indi»iKwit ion, and many other imjiediments, do 
often hinder persons from looking after their own a flairs, and in 
these* cases he .who cannot act himself .chooses a person whom die 
empowers to do what he would do himself if he were present 
1116. Thus, those who have any nliair to be tr ansae tcd,au4 
Cdpnot be present themselves, such as a sale, a partnership, a traps* 
oofien*ot other HUaiis of all kinds, give a power to other person?; 
to treat for them. And lie to whom this power is given: Is called 
a proxy, ox attorney, lie being constituted to take care of the in** 
terest, and to procure the advantage of the person who has em» 
pfa*edfciip> „• ... 

- ia W.16*) Thus, . they : whose dignity, or great employments hinder 
tfrora locking after their domestic concerns choose person* to 
whom they give power to take .care of them; and those* fiersons 
am called either compt3roUers,-Btewar4% or by other names, accord* 

* • \ ■ ■ ■.'* . *> 

; '■ . ;i\ »/; U: \ % 

f L. 32 , S 15 , D. d$ netfi sfrM *» #■ * reoqpt, - C.AtTQMft. 
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iiigf to the quality of the persons who employ them,and.thfc dlfttits 
^nmittcd totheircharge. 

* 1117. Thus,' they who have offices , or employments* of/Whichx'j 
the- functions may be performed by others •th£»them$elv«$; sucfcl' 
as-rcceivera, farmers of the king’s revenue^ and. .many others*, feto-/; 
ploy in the execution of these offices deputies and dorks. * . . ■m.ji.fffi 

1118; Thus, they who deal in any commerce by latid p» ; S£a,>i 
■Whether.- by themselves or in partnership with others,.. have lik$*v i 
wise, their factors and agents to manage the particular conaerns.oftj 
their business, which they themselves have not leisure. -to i l0ok( ; 
after* ■ 

1119. What is common to Proxies and Commissions. - — AH;4hes& j 

ways of deputing other persons in the place of the masters hove 
this in common to them; thut tiiose who commit to others the,; 
caTe of their affairs, and those who charge themselves with thorny, 
enter into covenant with one another, by which the master, ou hiSo 
part, regulates tlie power w'hich lie gives to him whom he const**,/ 
tutes his proxy, or whom he appoints his agent, for -his. particular 
affairs, or for . the business of his office ; and ho who charges bimr. 
seif with the business accepts, on his part, of the power and charge.) 
ifttrusted to him ; and both tlie one and the other enter into -tha* 
engagements which follow from the Haid oovenant. - ,, 1( * 

1120. The Subject-Matter of this Title.-— It is this kind of dove*j, 
nant and these engagements that shall be the subject-matter, iofi 
this title* And seeing the rules concerning proxies, or letters. - q£> 
attorney, are almost all of them common to commissions, and -tott 
other the like ways of deputing one person in the room of another, 
it will be easy to apply to every one of them what shall be said of 
proxies. 

1121. Mandates. — We have inserted in the title the word man- 
date s t because it is the word used in tlie 'Roman* law to .pxpress 
proxies; and likewise in our language it signifies a manner of 
'giving some order, as lie does who by a note in writing orders his 
dabtor^or his agent, to give or pay a sum of money, or-any other 
thing, to some person. The mandate, in this sense, is 
covenant,- of: the like nature with these treated of-ux 

Foe thocreditor, for example, who requires his, - debtor ? to ( fp?QfctQt 
another^ bbliges himself to discharge tlie dobtaroof what be: ^haUi 
have paid by virtue of tbis prder. And tbe debter,wh9l!9rbMfs 
part accepts of the order, obliges himself to his creditor to exe- 
cute it. ... . v .... .. .. .- ■ . -. . 
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*H2& K is toberemarked a* to the word mandnte y thatit bod 
also in the Roman law other meanings, to signify otheE solts of 
coVenantej which ham relation to these mentioned in this; title. 
Thus; theygave the panic of mandate to the transaction between? 
a - debtor ond the person who becomes his surety; because- the/; 
debtor was considered as requiring or praying his surety toengage , 
for him. ! Thus, they expressed by the same name the agreement 
between a person who transferred a debt and him who accepted, 
it*; ‘considering the transferrer as giving order to his debtor to pay 
thfe debt to another, and the person accepting the transfer as being 
vested with the right of the transferrer to receive that which ia« 
transferred to him. 

1128. But seeing this matter of transfers does not properly belong 
to tiiis place, and that it lms been tmited of in the contmet of sale, 
of Which the assignments of rights is a kind, and that the matter 
of ■ sureties is also of another nature, and belongs, to another plaoe; 
we- shall not take in these matters under this title. 

>1124. We shall not say any tiling here of proctors, or attorneys 
Ot-lttW, for managing lawsuits, they being oiliccrs who have tlieir 
functions regulated, the greatest part whereof do not. depend on 
the will of the persons who constitute them, but on the rules and 
practices of the respective courts of justice, which is a matter. that 
doea not come within the design of this treatise. And as to their 
functions, in which they ought to follow the directions of their cli- 
ehts, we may apply to them the rules which shall be explained in 
tint) title. • 


SECTION I. 

"(Crt- tiie Nature op proxies, mandates, and commissions. •• 

'■ I i - : ■ •: . 

Art. I. . •... 

*H25^ Definition of a Procuration , or Letter, of A Uorney. Ai 
pfcodwatiqn, or letter of attorney, is an .instrument, by which Up’ 
w4l& is'nbt at leisure to look after his own concerns gives power 
ttMafanther todo it for him, as if he himself were present. Whether! 
ifibeibat facie b*dy to.manage and take care of some<f£ate;or; 
stoU#ntfair/or tbat he is to treat in hjs name with others>< 

• In 1, S % D. de procur.;—l. 35, 4 3, e«f. ; — i. 43, eocL 



4($ . TpjB Giyth hlW',* : 

fit • ■ • 

v 1120. Pejinitim, qf a Proxy.~r 4 vm* 

tW iEpjdif^ , pfanother, h aving appwer irpjna hwn.f . ; 

f lit ’ 

ri >. ^ I $ *> 

1127. How the Covenant is formed between the Person who ap- 

points ft Proxy and the Proxy. — The covenant which makes the 
engagements between the proxy and the person who constitutes 
him is formed when the procuration, or letter of attorney/ is 
accepted. Aud if the parties are not present, the covenanfcjs 
accomplished whenever the proxy charges himself with the order 
th^t is contained in the procuration, or letter of attorney^orexo* 
cutes it. For then his consent is joined to that of the person 
who has constituted him. 6 • *•.-; 

. : 1 if ■ 1 1 s 

IV. 

1128. If the Proxy is present. — If the proxy is present, and 

accept 9 of the procuration, yr letter of attorney, charging himself 
With the execution of what is contained in it, the .covenant. is 
formed at the same time. 4 .* 

■ *v. : 

. .1120. The Manner of giving the Power. • — One may give sl 
ppwer to treat, aet, or to do any other thing, not only by a procure* 
tion, or letter of attorney, in due form, but also by a bare missive let* 
ter, or note in writing, or by a third person wlio carries the order,- oe 
by other ways which explain the commission or power that is 
given: and if the person to whom it is given accepts of it, or ex-. 
£putcs it, the mutual consent forms at the sunn; time the covte&hht, 
and the engagements wiiiclt are the consequences of it.*-. <: / 


1.130. The . Procuration maybe Conditional. — The procuration^ 
rpay be conditional, and with such restrictions, limitations, < and* 
other elapses asune pleases, provided only that it contain frothing^ 
unlawful or dishonest/. 

b Z. I, £) de promt. 

dZvVi «&. b. doprveur. ;~l. 4% j 2, rod .; — 4 3, j I, D. aw«t,-rrt 1 jOi ioiit t 
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: VIl - . ^ -. • 

'"■USti 'Pw&rtUion General or Spe<6&t£ — -Ort? may cbnstll&te a 
proxy, either for all affairs In 'gjfeiKTRl,' of ; for ’some bhly, or lot' oite 
particular affair. Aiid'tlic proxy , has his power regulated accord- 
ing to the extent and bounds set to if in the procuration, or letter 
of attorney.* ’> ‘ V ‘ 

VIII. ■ ■'» ; ‘- 

<-j 1139: Poicer In/Icftnifa, Regulated, and Limited . — The prdciirft- 
tfort tuny eontnih either an indefinite power to the proxy 1 to do 
-whatever he thinks proper, or only a power limited to wfiat Shall 
beexpressly mentioned in the procuration. 1 ' And the engagements 
of the; master, and of the proxy, are different, according to tiffs 1 
difference of the procurations, and according to the rules which 
shall be explained in. the second and third sections. 

.... ix. • 

ii ‘1133; The Function of a Prortf is (Iratnitdus.— Proxies doihif 
commonlyan act. of kindness, and performing t lit* office of a friend,’ 
their function is gratuitous: and if it wctc agreed to give aity 
salary, it would be a kind of- letting and hiring, where the person 
who should net for another would give for a certain price t he use 
of his industry and labor.' But the reward that is giveh without 
agreement, and ns an honorable acknowledgment of a good deed,’ 
is of another kind, and does nut chin nge the nature of the proctirat** 
tionc 
fci 

... . X. • “•./»* 

f .* f t- 

A Prortf for an Affair in tr/tirh he himself is interesWdJ 
— * A proxy may be constituted, not only for the ' bare interest' iff 
the person whS constitutes him, but. sometimes also for tho 
interest of the proxy himself, where both the one and the other 
anoi interested iri the same thing. 1 ” Thus, in a contract of Sale, 
tha.BeHor may constltute the buyer bis proxy, to recover out of 4™* 
Ipmhof ft third person the titles of his right to the estate thtki’ lk ; 
sold : and the purchaser may appoint the seller hispi l <Mcy, !3 W 
receive from a depositary, or from a debtor of the purchaser, the 

I deprocor. f—d. | infioe. # b L. 12, <7. mand. 4«, Er. tMftmi. 

* L. I, 4 vlt. D. mand.; — 4 tilt. lint. tod. 1 L. 6, dad. . '* ' ' 
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money which he destines for the payment of the price of the 
sale.' K ' _/ ‘ ^ ‘ ' - • ■ • ; ^ 

• ■- XI. 

1135. A Procuration for the Affair of a Third Person. — C!)rt6 
may h^ M procuration, a mandate, or commission, . charge* one 
yrith ^c affair of a third person, whether he who gives the order 
oir he who accepts it have interest in the affair or not.® And the 
8aftl order puts the person who gives it «ndcr a twofold engbgfe- 
ittent; for it obliges him to answer to the third . person for HiPhtiH; 
shall have been ill transacted by the person whom lib employs' In 
his concerns ; * and it lays him. likewise under an obligatiorito 
the person whom he has employed, in the concerns of that third 
person, to be accountable to liim for all the consequences of the 
engagement into which be makes him enter-; such as that of get- 
ting what lie shall have transacted well to be ratified by the party 
concerned, and of procuring him reimbursement of all the reasoft- 
able charges he shall have been at.* * r 

XII. 

1130. The Effect of a Procuration to manage the Affairs of a 
Third Person . — Although nobody cun properly contract for an- 
other,’* yet if he who lias undertaken to be the friend <&an absent 
^jpersoti, to manage an affair, to cultivate an estate, or to do any 
other thing for the said absent person, fails, without, just cause, to 
execute what la* lias promised, he shall be lialde for the conse- 
quences of his non-performance of the said engagement, accotd 
w ihg to the circumstances. For although this absent person have 
stipulated nothing, and on his part there be no covenant, yet'tlie- 
damage Which he sutlers through the fault of the person who, hfft- 
fhg taken .upon him the care of his affairs, which otherwise ljc 
Would have intrusted to others, has neglected them, gives' 
right; to sue for reparation of damages, in the samemanneru^’BM 
those persons have who suffer any loss through the fault bretftfie 
of others.' " • 


" ‘ r ‘ ; ‘ * i -I* j t 
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1137. Of Advice and Recommendation.--- "We must distinguish 
between procurations, mandates, and commissions, wherein one 
gives an express charge, with design to form a covenant that 
obliges, and the ways of engaging by an advice, by a recommen- 
dation,, or by other ways which imply no design of forming a cov- 
enant, but which have regard only to the interest of the person 
to whom thp advice is given, or of him who is recommended, 
and which leave the person at free liberty to do, or not to do, what 
is advised or recommended. For in these cases there is no en- 
gagement formed, and he who follows an advice, or who grants 
any thing upon a recommendation, does not expect that the adviser 
.or recommendcr should answer for the events.* But if the person 
who gave the advice, or who recommended, was guilty of any 
fraud; or if he engages one in some loss that may be imputed to 
him, as if ho should persuade one to lend money to an unknown 
person, to whom one lends barely on the assurance which lie gives 
that the money shall be faithfully repaid, he shall be bound to 
make it good. 1 • 


SECTION II. 

or THE ENGAGEMENTS OF THE PERSON WHO EMPLOYS ANOTHER AS 
HIS PROXY, FACTOR, OH AGENT, IN ANV BUSINESS. 

Art. I. 

. ,-1138. How the Engagement is formed between the Proxy after 
. him who appoints him. — He who lias given a procuration, com 4 
mission, or other order, to an absent person, begins to be engaged 
. to him from the. moment that he to whom the order is given has 
^begun to. execute it; and his first engagement is to approve and 
>£ntMy. what has been done pursuant to the power which, be baa 
.given,* 

* 11 . 

1139. Expenses laid out by the Proxy or Agent. — If the proxy 
or other agent, has been at any expense in executing the order 

M nh. fi. mastd.;—) 6, Inst. tod.;—l. 12ft 12, D. end. 

* 7 > D- d*reg.jur,; — (. 6, g 8, D. wand. ; — v. 1. 10, f 7, tod.f — 1. 1, Z>. quodjtmta. 
h ' £. 3, g 1, t>. tfcasd. See the tint article of the fourth section. > 
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ftffgn&.forifflmfjHrse him of the reasonably charges wl^cn^e Ijaa 
tyi4(PU£ ip executing the, order; even although p^apair n^d not 
tlj$ ^tjsjufpd; success, unless it miscarried through mult? Bui? 
Tie will not recover the useless or superfluous. sxpenses, 1 which he' 
lias laid out without order.® 

in. 

•>\V: V. » ; . ■ ■ ‘ . • . . . V . V »* • (li i 

. . , J.14Q. . If the t Proxy has disbursed more than the Oicnericoidd 
ftavfs done. — Although the expenses laid out by the proxy should 
exceed what, the owner of the thing would have bestowed cm it, if 
he, had lpoked after it himself, yet the owner will be bound never- 
theless tp refund all that has been disbprlcd reasonably and hpn- 
pptly, although with less precaution and less husbandry, than lie 
’ * would have used.' 1 


v "■ ■ • iv. ■ 

1141. The Interest of Moneys advanced by the Proxy. i-i-".!Rc 
yrhose procuration, or other order, hath obliged the person charged 
Wllh it to iulyanec inpney, whether it be that the plrPxy, 6r dfh'eir 
person employed, have borrowed the money, ot advanced it. of hill 
own^ shall refund, not only the money laid out, but aio the Inter- 
est of it, according to the circumstances, whcfHer it be because of 
Wfoelnh •res^ which he who hath made the advance hath paid ifdt 
the money himself, if he borrowed it; or to ind^mnityhim ai*t6' 
the loss which llie said advance may have occasioned him." 
as he ought not to reap any profit by the good office which lie 
do§?, ; 9Q neither ought lie to sutler loss by it.® f * ■' 


1 '“‘ 1142. If two or more Persons hai'e appointed a JRroa^.^-If l Se^ 
persons have named a proxy, or agent, or given, 6$^$^ 
every one of them will be liable for tiie whole oonsequencea,of ,th$ 
procuration, mandate, ox commission; and to reimbuifce, indemnify 
Mid save harmless the proxy, if therQ be occasionTor j^'a^ iiitieB 
sU? if healone had given the procuration, or other 


it;. : t\ i& : t o . 
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tliere be no- express mention made', iti thfe contract of dV^fyuiiis df 
fl^ep t>cpg tSbiihcl for tlie Whole. Fbr he who hath ! ihe 

oraer^t^K'dobe^'on the Engagement of every dne of 
gavp it!; ^an^ he majs say that he Would not have dofte It 
this security df having every one of them bound for all tltC CbnSEk 
quences of the brder which had been given. f ' * 

VI. ' 


1143. Of the Losses sustained by the Proxy on Aceoynt of the 
Affair which he [lake's in Hand. — If a proxy or agent suffers 1 iny 
loss or damage on account of flu* affair which lie has takeh lh 
hand, we must judge by the circumstances whether t lie loss blight 
to fall on the proxy, or. un the person whose affair he 'mritVagei?. 
Which will depend on the quality of the order which \yaSf tq'hc 
executed, — - the danger, if there was any, — the nature of the eVCnt 
which has occasioned the loss, — the connection between the event 
and the order that was executed, — the. relation which the thing 
or the damage sustained, had to tin* affair which was the oc- 
casion of it, — the quality of the persons, — that of the loss, — the 
nature, and value of the things lost,. — the causes of the engage- 
ment between the person who gave the order and him who exe- 
cuted it, — and on the other eireumstunees which may charge tlite 
one or the other with the Joss, or discharge them of it. As to 
Which we must cast info the balance (lie consideration of equity, 
cpd the sentiments of humanity wliieh one ought to have, whose 
interest has been* the cause, or occasion of loss to another!* 


■ -I '■ ** f 

f L . St>, § 3, D. mand. , 

I See the twelfth arfd thirteenth articles or the fourth section of P<irhu t fgfdfa ftjiil 'tho M- 
mark on the twelfth article. />. 2fi, § G, P. mand. ; — d. /. 2C, $ 7 ; — /■ Cl. $ 5, D. dtfurtig. 


Wc have not set dowmin this article any particular examples, that wo might not perplex 
JJttt we shrill here subjoin torac instances which may he of nsc for ruaJupg the 
applicatipn of the rule. 

lKfe wiio charges "himself with the affairs of another person takes stteh carfciof thfeito 
feg-Hb Ms own ettnoentsvihf losses which lie tnay buffer oajLhSs aecotrai wlllrli*** 

hi Wight tp bnvp taken proper measures for his owp affair* 
w{teik^c juideftqpk. the management of the aft airs of others. See the thirteenth article^/ 
toe fourth sectiop of fiariwrdiip. 

* tttrtfcrtfiilElffjf to jj 0 /or another to a place where Own boftfritto kllj^i 
him to take some money along >\*ith him, and he embracing the occasion, amis carrying 
'the money, was robbed of it, the person wtib had cngsijwl hip* tp ,pt*ke> ; the will 

not be liable for the said loss, which docs not concern him in any manner whatsoever* 

If any one being obliged to a journey or voyage, which«rob6frs« Jt lywffdooj 

p»Mgc by sen, Vptftcr dan«er*, reader perilous, ,ogapw uuochcppeiiwa to perform the 
■aid journey or voyage, who is willing to expose himself to the danger, whether it be 



SECTION 1TJ. 

t S ' !*.. 

"bf MENT3 OF A PROXV AND O^PhER AoHk4§ 

, TIIEIR POWER. rr .■ •«■ «, 


Art^ I. 

* '1144. Liberty of accepting the Order, Necessity of executing 1 iL 
—"A* a’prbxy and other agents ate at liberty riot to accept th£ 
brcfrir arid 'power which is given them, so they arb’ bound, if tHbjf 
do Wcept it, to execute it; and if* they fall" to do it, they vyill bri 
liable' fcfr the damages which they shall have ocoasionbil by thblt 
Hot acting; unless they have a lawful ^xcusc to plead, such hs 
stbkncss, df fiome other just cause of hindrance." 

a - ' ? : •! 1 . • . ■ ■ 

’■ ; •• • ♦ < u. 

1145. The Order is to be executed in its Full Extent.'-— -THfe 
procuration, or other order, ought to bo executed fully, according 
to the extent or bounds of the power given.* 1 . , 


■ • ii r. •• «• 

! 1140. Extent and Limits of the Power. — If the order or power 
given marks precisely what is to be done, he who accepts and ex- 
CbdtCS It ought to keep close to what is prescribed in it. And' If 

'•I?' ' "':' ' ' ' • • *‘i i" 

through necessity, localise of the recompense promised him for hij pains, broOf of^jfctM 
generosity, unit he is robbed, or loses his hngpit: 1 ' hy shipwreck, or is wounclcil, the per- 
son who exposed him to this tinner Jluit ho .might free himself from it, will he hare 
no ^harc ill the loss, ami shall he not In: hound to hear either the whole loss, or $ pegrt of 
io the rlmimstartees * V*' ' 

v Sfiono ftiicqd* lending to another friend money which is to ho transported to the coBBtrp 
io on|er to^ pay off. n debt* uudertakes likewise to carry it to the eptjatry* andaahe 
fng thither with tho money is rohtad of it hy the wav, must he hear the loss of thia pn- 
ftfefcen u&4«lcht, nmT will he not recover the said money, which 'tic had hot otfty 
and defined for th* said payment, hut which he, was actually riiifryltig Into 
lbr that end ! See the fourteenth article of the fourth section of Partnership, 

‘If the ‘ftlther Of * scWl that la driven to debauchery. having engaged one ’6f "htil fiftetW to 
keep him in his house for some time, the said son rolw the friend, shall rtfrt 
hduitd to make good the dnthago done to his friend hy Ids son 1 ;• ‘ ^ ^ 

If a person that is rich and of quality engages one of u lower rink and of M Mi 
htWtbUtiik* a journey for some business of hi*. and he chances to he robhfed Oi»ti l wAun&~ 
edjitdlV htif joatftfe oblige that person to make good the sold to®, ttf 

ArWfctilh ^ * v * ***** 

* L 22. S *U> D. momf./— /. 5, \ 1, «*#.; — /. «, ) |>i£ ; ^ f 1 1 ; «ifc s 
• •• > * - . Vom f\ £ \ * 

h J t 5 t /), mom/.;— 7. 41, wrf ; — \ 8, fnst. tod, % 
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the order or power be indefinite) he may set such bounds to it| or 
give it such extent, as »my reasonably be presumed to be agree* 
able to the intention of the person who gives it ; vfhether it be 
W^^gwcd.jtQ thethiug itself that is to be done, or the way of 
doing it. 0 

IV. 

lf.47*. The Cure that Proxies and. other Agents are obliged to*— 
Proxies and Other fuetors or agents are obliged, both in honor 
apd duty, to take care of the a llairs which they have undertaken 
to, look after, and to manage them, not only with integrity, but also 
With diligence and exactness. Ami although they be negligent ip 
their own affairs with impunity, yet they ought to have in tljc epnr 
cerns of others which* they undertake to manage more circum- 
8pection than in their own; and they are accountable for the 
damage which their negligence muy have occasioned ; but not for 
accidents.* 

1149. Bounds of this Cure. — It cannot, be imputed as a fault to 
a proxy or other agent, if, in the discussion of an ailiiir committed 

him, such as the transacting or prosecuting a lawsuit, he does 
not search into the nicest subtilties for the interest of the person 
|y-ho lias employed him. But. it suflieeth if he gives a reasonable 
application, and his conduct be such as good sense and honesty 
Way require. 0 

: VL . . 

1149. One may belter the Condition of the Person who employs 
hint, bul cannot make. U worse. — The proxy, or other agent, may 
better the condition of the person who employs him, but cannot 
j$ake it worse. Thus, he may buy a thing at a lower price than 
what be was empowered to give, but be cannot buy it dearer/' •. 

m c D' mon£;.— Z. 12, C\*xL ; — /. 4G, D. er*/. Sco the fourth article of the §wmd 
&c GfvenanU, . . 

23, Z3t de reg.jwr. ; — L 13, Ct mand — /..II, C- eod.j — L 8 , J 1 Q x D f tQd‘i~-L%% 
21 , CaxL * *? 

,£,.10, Dr mmd.i—l. 99, 4 4, tod. Although this lost text relates to **urety t .yet 
- felted. W> * proxy. , Atul likewise tbit law is placed in tbo MM Mcmdati, 
because the surety is as it were a proxy, as has been tetaaxhed in the proamble to thif 
tifcf v of JhfcltW section otSwetim. \ < 

*'L. siD.meotd.;~r-d.l. 4 2 }*$%.&«<• tod.;— I 49, D. de prdcur. ;—LjS,D. ttand.} 
—a. id, 4 9. tod. *.• . t i 

40* 
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n!150.. If the JftQzjt buys atadearerPrke 
eml tti give. 4* If hewho bad power to buy afcq, 
the' thingdearer, and the person who had employed Kipn fufn8asii#j5 
ratifythe bargain, the proxy or factor wi^be'at Hbertyto eonfilrieif) 
himself to the recovery df the price whieh he waSsemppwewdten, 
give ; and in this case the ratification cannot be refused hiih,% ifw 
there are no other circumstances. 


VIIL 

1151. Proxies and other Agents are bound to give an AjeedunLh^d 
Proxies and other persons employed in the management ond< ad^i: 
ministration of any business are bound to give ah v account of theta) - 
management, and to make restitution honestly of what they have 
received, such as the fruits, if there were any, and other profits, and 
every other thing that may have accrued from the aflair which theSy 
managed; and they also recover their expenses. And if.it: has 
been agreed to give a salary, or if any be due, as if it is. a factor 
or steward, the salary must be paid them. And in this case they'; 
will not recover the expenses which they are obliged to lay 
their own salaries. 11 


.1163. Advocates and Proctors cannot^ stipulate a Share of what , 
shall be recovered in a Lawsuit , nor purchase Litigious Rights. *-7*,, 
Although a proxy or agent may receive a salary, yet he who is 
employed as a proctor or attorney at law iu a lawsuit cannot , 
stipulate a sham of what >1 ki 11 be recovered of it ; because it is 
against good maimers for any one to interest himself by such a 
motive in a lawsuit, in which he is bound to serve ms client by 
Ins function; and neither advocates nor proctora^can make any., 
bargain slof this kind, 1 no more than they ran purchase litigious 
rights. 1 


out of. 


r 


M ■■ 


* L, 3, 4 «ft. ft L 4, J>. mand. ; — 4 8. Inst. end. 

h L, 46, 4 4 , Z). jnvewr. ; — /. -10, 4 0 , 7>. vnmd. 20, 4 1 , C rorf. ^ - 

* £. &3, D* d# pact. ; —I. S„C. t/f ; — /. 7, />. mand. It is this agreement wftkh 

is eo odious, and so justly condemned that is commonly railed pactum, d* 9**#. W»f» 
which it la faay to perceive the iniquity and bad consequences it may htro jarei^ to 
the public* ^ 1 ^ ;> 

1 L. 15, C. depnxur .; — /. 30, C mand. See the preamble of tho 
Gmtrcui of SaU. * 
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*$§$?* 'fikesPoieerof toha Mts & General Pfbatr4tiAn .~£ Ho 
xPte' Sao a* general procuration for the Sdministratioh of all- ike 
affairs* abd all* ihe? - concerns- of another person may cdll inths> 
debtilp refer a matter in dispute to the oath of the party, receiveihe 
reats^and pay off what is owing.® And in general ail proxies’ 
miiy do whatover is comprehended within the letter of tlie procn* 
ration, or intention of the persons who have employed them, and 
whatever naturally follows from the power that is given them, or 
is necessary for executing it." Thus, the power of receiving what 
is' dtto implies that. of giving a discharge; thus, 'the power of 
demanding a debt implies that of distraining the goods of the 
debtor. 


t,-:.,. XI. # 

1164. A Special Potcer is requisite for transacting or alienating. 
— *A general procuration is not. sufficient to empower one to de- 
mand in another’s name the rescission of a contract or restitution of 
things to their former state and condition ; for to <lo this a change 
of will is necessary, which ought, to bo expressed. Neither is such 
a general power sufficient lor transacting or alienating, but a 
special power is requisite for that purpose. For to transact and to 
alienate is commonly to diminish the goods. And it is ouly the 
owtiier of them who can dispose, of t hem in this manner. But A 
proxy or agent who 1ms only a general power may sell the fruits, 
and other things which may easily be spoiled, and which a good 
husband ought not to keep. 0 


XIL 

1166. Non-performance of the Procuration , Things remaining still 
in' their former Slate. — If the proxy *or other agent hath failed to 
execute the order which he had received, the things being in such 
a condition that there arises no prejudice from thence to the per-: 
son who employed hirn, the bare non-performance of the order 
engages him to notlung. p 

• X. 58, D. de procitr. • — l. 17, § u ft. D.dejurrjur.;—L 59, tod. 

*’ I. it, D- de procar. ; — v. I oft. } vlt, D. wand. 

* If. 25, § 1, D. de m W,D.de pretur. ; — /. 63, tod. 
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.[PART I. BOOK I. 

!r.'- xx .trr 


$u>o 'fyoMcs' for the same" Thing. -“*Uf 
been made 'proxies, or i ntrasted with' tne direCjabn ( df ! tiie 1 stuHlS 
RfTair. and both the one and the other undertake if , 1 they will ’fee 
hhswerable each of them for the whole, uijTe'ss the power that.js 
given them regulate it otherwise. ' For the affair is intrusted 
tooth to the one and the other ; and each of them makes ’ lil&sblf 
answerable for it when he accepts the orders 11 ' 


^ t . > f iV tij} 


XIY. 

1107. When two Proxies are named \ and (me transacts jvitfiput 
the kmnelcdgc of the other . — If, two persons being named proxies 
for doing a thing which one of them might do without the otl^fi 
such as receiving payment of a debt or prosecuting a lawsuit, bile 
of them*hns done the business by himself, he has consummated 
the power of both ; and the second has no more power in What m 
already done/ But if the two were named to treat jointly about 
an affair, and not one without the other, nothing >yould oblige 
$hc person who employed them, except what has been transapjed 
jointly by 'them both together. For they . could not divide the 
power which they had but in conjunction with one another. 
Thus, for instance, if two persons had an indefinite power to 
transact a lawsuit of the persons who employed them, and one 
transacts it without the other, the transaction may be disavowed 
by the party concerned. For lie had not the power to transact 
the business all atone; and the presence of the other might have 
helped to better the condition of their principal/ 


b.. SECTION IV, 

, i 

IN WHAT MANNER TIIE POWER OK TIIE PROXY OR OTHER AOG^Ti 

EXPIRES. 

Art. I. 

’ llba The Power of the Proxy ends by Ret'ocatiofi ^ — The pb\Ver , 
and charge of a proxy or other agent expire by tiie change '6f the 
will ofcthc. person who made choice of him. For this choice is 
free, and he may revoke his ordcf whenever he thinks fit, p^yided 

i Demand. ^ _ *1**^0;^ (jjLi/ ^ ; 
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' f , S 

h<? makes known his revocation to the person whom he. revokes, 
ajJiT that, all' things be stUl entire. But if the proxy or blu^f, 
agent t haul , already executed the order, or begun to execute' 
bef^jtf, he knew any thing of (lj^pvocuiion, it would be without 
effect , as to \yhat hud been already' executed ; and he will Icm) 
ipaemijiified its to any obligation into which the said* order may:, 
have engaged him.* 


31. 

,,1159. The. Naming of a Second Proxy revokes the Power given 
tp the jpirst. — lie who, having appointed one to be his proxy or 
agent, dot's afterwards name another for the same business, re- 
vokes by that the power which he had given to the first. b Hut if 
the. first had already executed the order before. he knew of the 
revolution, he who had appointed him could not. disavow. what 
he had done. 

: ' ' Til. 

, 3 100. The Proxy may discharge himself after having accepted 
the Procuration. — The proxy or other agent may rid himself of 
h^s. engagement after having aeeepied the procuration or coim 
mission, whether it. be that lie has particular reasons so to do, 
such as being seized with a distemper; or that some business has 
fallen out that, hinders him ; or that he had no other reason for his 
refusal, but. his own will and pleasure. Hut it is necessary* if ifts 
refuses to execute the order which he took in hand, that Ins refusal 
be without fraud, and that he leave all .things entire, and in stich 
a condition that the master may be able to do the business him- 
self, or by another. And if the proxy or other agent abandons 
and leaves the thing in danger, he shall be bound to make good 

the damage that* ensues thereupon, 0 according to thy rules which 

r'Wte* f ■ - . yj 


IV. 


tight to acquaint his Principal with the . Change pf, his 
jf proxy or other agent will throw up £he prbjcu- 


TiTTm 

?} :r>u?rf j 

k £.31,1 1 ilt. D. d* proettr. 

L 17 , § m il.rttt.$eq. D,wd.; — L 


*, L. ISL S 1% Demand. 4 eod. tf-l. 15, eoj. See the first article, of* i tlie’siifr 

9 

I- 27* § 2. tod. ; — L 20, D.de. pna 
aeq. D. mand. See the following trfidn. 
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ration, or commission which he had accepted, Aecanpotdp. it 
tint by making'it known to the person who emplby^d hnjqi^ And 
if* hfe fails ! tb do ‘that, he shall be ’bound ! to' mhfee good al)^ 
chibiWges khd losses. For having taken fcliarge of'his affair," it 
WcAild be cL chcating of him to abandon • it -without ‘p.oquaintih^ 
him beforehand . 4 "" 


V. 

*1162. If the Proxy is not able to acquaint his Principal with the 
Impediment that hinders him to execute his Order. — If he who'naa 
accepted a .commission or other order is not able to execute it 
because of some obstacle that has happened, and which he could 
not know ; as if, in a journey which he had undertaken, he falls 
sick by the way, and can give no advice Of it, or that the advice 
provcs.uscless, coming too late ; the losses which may follow from 
the nom performanco of the order in such cases will ftdl on the per- 
son who gave it. Because they arc unforeseen Occident^, which 
regard the master.” . .... . 

• "i - ' VI. 

1163. Procurations and other Orders expire by the 'Death either 
of the Giver or Acceptor. — "Procurations and other orders expire 
by this death of the person who gave the order, or of liifn who ac- 
cepted it. But this is to be understood according to the rules 
which follow/ 

"■ • • VIT. ' *■;' ' 

1 161.' A Proxy who continues to act, being ignorant of the jbcdtti 
of; the Person who employed him. — If the proxy or other agent, 
Hbln^ ighoraivt of the death of the person who had employed him, 
continues to oSceeutc the order, what he has done honestly and 
thirty. under that Ignorance shall be ratified. For his good, inten- 
tion gives to wlmt he has transacted the efiect of the power 
which the deceased had given him.® 

c 

* j® 27, J 2, t>. tu and. See the following article. 

: • /i. 27, 4 2, in Jin. 2>. maml. 

10 yj'ist. d* mami.; — U. 26, 27, § 3, /. 58, />. cod.; — L idt, £X d$ C 

dpi'idf. Sjbe tlie following articles. , « 

ii | tO, IttM. de worn/.,* — L 26, ft w ; — /. 58, Z>. mand.; — L t5 v C <wf.' liifif 
proxy or other agent wore charged frith nn affair which could tot admit of delay, such 
m this core of gathering in harvest, or any other pressing and important a^r, and a$. 
ha Is going to oxccuto (lie order, or alter he has already boguiwtt, he learns die death 
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<w* Mxecuipt: of ; $e Deceppai qpt* ifftep 

fy? -Dcawl. — If';the proxy pr othw agrtit happens to die before; h« 
•^SfV. 1 ,to execute ^ttuj order, and his heir or executor,, beiijg 
ignorant that the 'power was at an end hy the said death, ’takes 
upon hmiself to 'execute the order, whatever he does will be of, jtK* 
prejudice to the master, and will be anniflled. For this ignorance 
docs not. give the heir or executor a right which he had not, 
ap{l , which went no further than the person who was jprule 
choice of. 1 * 


TITLE XVI. 

■ * ? 

OF TKESONS WHO DUlVlC ANY PUBLIC THADR, OF THHIIl FAC* 
TOJj^ANl) AGENTS, -AJS.I) OF 1IILL8 OF EXCHANGE. 

1160. The Matters contained in this Title. — The covenants of 
which we have spoken hitherto, except that of a necessary deposit, 
are transacted by the mutual consent of the persons who are will- 
ing io treat together: and the engagements which are fortneq by 
those covenants are preceded by a reciprocal liberty which, the 
parties contracting have to treat with one another, and to mfijce 
choice of one another; that is to say, if they do not like of ojjie 
person, they nr^y treat with another, or keep from treating anc^ 
engaging themselves at all. But there are other covenants in 
\yhich one has; not the choice of the persons with whom he is t o 
treat, nor is lie at liberty to abstain from all* manner of, ^ngag<$- 
rnent; and where necessity obliges him t.o have to dp with QejrUdf?; 
persons \vli6 drk e public trades, <>r which the law's, Jfor this reason,, 
have settled the conditions; on purpose that these person j may 
not ; make q bad u*c °f the necessity which, people are under t Uf t 
treat witii them and to trust them. 

of person from whom he received his order, and he could not give notice, of Jt|o 
the heirs or executors, who happen to be absent, might not lie, and even ought no>i he. Jo 
cjvecutc thc order ? ' * ,, 

* T. i#, />. mand. lint if tlic heir or executor of the proxv, knowing theilhdcT that 
wa^ givjp tyro* and arcing that the atiscnt master could not lookafter bis owrn*ffair t aud 
that Aerp would be danger of some lofts if he did not take care of it, would not' he he 
obliged Id djr what was in his ¥** to continue to till the*lan4$ t or to gather In 

the tarrcftf^ V ' 
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v 1167. Thus, travellers are obliged to trust their clothes and bag- 
gage in inns ; wlueh produces an engagement between, them and 
the innkeepers. 

1168. Thus, they who, having any journey or voyage to make 
to {daces to which they may have the convenience of going in a 
stage-coach by land, in a ship by sea, or in a boat on a river, and 
having no travelling eqliipage of their own, are obliged to make 
Use of those public conveyances both for tlieir persons, their clothes, 
and ihejr goods. And this forms a reciprocal engagement be- 
tween them ami the masters of those public conveyances. And 
it is the same thing with respect to those who, without travelling 
themselves, have clothes or goods to send from one place to 
another. 

1169. Although it may seem as if the engagements of inn- 
keepers and carriers were only the same y^th* those of letting and 
hiring, and of a deposit, it being by a luiid of letting and hiring 
that, we treat with them, and that they become 'depositaries of 
what is committed to their charge; and that, therefore, there 
seems to he need of no other rides for them than what we have 
in these two kinds of contraets; yet the consequence of the fidel- 
ity thut is required in these kinds of professions subjects them to 
other rules that are peculiar to them. And there is this besides 
particular ill these kinds of commerces, that the persons who drive 
them not being able of themselves to manage their whole busi- 
ness, because of the multitude of persons who have to deal with 
them, and that at all hours of the day they are* necessitated to 
employ other persons to look after their concerns; this obliges 
them to answer fo.r the arts of those faetors or agents whom 
they employ under them. And although this engagement, with 
respect to these factors or agents, has many rules which are com- 
mon to it, niyl to procurations and commission!?, yet it has some 
that are peculiar to it. Thus, all the rules w;l»ich relate particu- 
larly to innkeepers, masters of ships, coachmen, and carriers ought 
necessarily to he distinguished from the others, and they shall be 
explained under this title. 

1170. Bank Remittance of Monet/ and other Commerces. — There 
are, likewise, commerces of other kinds, which the public advan- 
tage and convenience render necessary ;• and which have this in 
common with those of which we have been just now speaking, 
that the persons who drive these commerces contract by them- 
selves, and by their faetors or agents, engagements in the security 
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of Which the public is concerned ; such as the commerce of a 
bank, remittnrtee of money, ami other# which are carried on by 
bankers and other traders. Which requires that we should insert 
in this title some rules •which relate in general to all these kinds 
of commerces, and the engagements that are peculiar to them. 
And because one of these commerces, which is that of bill# of 
exchange, is a kind of covenant, distinct from all the others, we 
shall explain the nature of it, and the principles that ute essential 
to it, together with its nilos that arc common to I he Roman law 
and to our practice, without entering into the particular reguhu 
tions made in this matter by the ordinances of the kingdom. 

1171. Remark on some Lairs quoted in this Title. — Tt is to lie 
observed in relation to the laws quoted in this title, that the great* 
est. part of the rules of the engagements of innkeepers, carriers, 
and others which wc shall have, occasion to mention here, are' scat- 
tered up and .down 'in the several titles of the Roman law which 
treat of these matters; so that some of them which relate, for 
instance, to innkeepers, are applied only to carriers, and others 
which are common not only to innkeepers and carriers, but also 
to all other sorts of engagements which shall he treated of under 
this title, are only applied to some of them in particular. So that 
we have been obliged to apply tin* rules of one of these matters 
to the others, wherever they suit with them. 


SECTION I. 

OF THE ENGAGEMENTS OF INNKEEPERS. 

Art. I. 

1172 . Engagements of Innkeepers . — There is foftned between 
the innkeeper and ifaveller an agreement, by which the innkeeper 
obliges himself to the traveller to lodge him, and to take care & 
his baggage, horses, and other equipage;* and the traveller on his 
park binds himstlf to pay his charges. 

* II. 

1173 , A Covenant either Express or Tacit with the Innkeeper. 
This engagement is formed usually without any express covenant, 

• L. l, D. *•« 
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by the traveller’s bare entering into the inn, and his depositing his 
baggagd and other things into the hands of the roaster of the 
inn, or of those whom he appoints to take care of it b 

III. 

1174. In what Manner the Innkeeper is made accountable for the 
Things by the Act of Domestics. — The innkeeper is accountable 
for the Acts of tiiose of his family and of his domestics; according 
to the functions in which they arc employed. Thus, when a trav- 
eller gives to the servants who have the keys of the chambers a 
cloak-bag, or other things, or when he puts his horse into the 
Stable, under the care of the hostler, the master of the inn is 
answerable for thorn. But if the traveller upon his arrival de- 
livers a bag of money to a child, a scullion, out of the master’s 
and mistress’s sight, the innkeeper will not be answerable for a bag 
of this cousequcncc deposited in such a manner.® 

IV. 

1175. Care of the Innkeeper. — The master of the inn is obliged 
to wateh, or cause to be watched by others, with all possible care, 
all the things that the traveller brings and deposits in the inn, 
whether it be in the presence or absence of the master. Thus, he 
is answerable, not only for his own faults, but even for the least 
neglect, either in himself or servants; and ho is only discharged 
from what may happen by such accidents as the greatest care 

could not have prevented. 4 

® 

V. 

1176. Innkeepers answerable for Thefts. — Although innkeepers 
are not paid in particular for watching or keeping what is de- 
posited in tht inn, but only for the lodging, and for other things 
which they furnish to travellers, yet they aref nevertheless, bound 
Id take the same care ns if they were expressly paid for Watching 
the goods. For this is an accessory to the commerce which they 
drive: and it is for the interest of the public, ’considering tho 
necessity under which travellers are to trust innkeepers, that they 
be bound to an exact and faithful care of the things committed to 

L. I, § S, D. naut. eaup. * 

• L. I, § aft. D. fieri, ode. mutt. eaup. ; — 1. 1, $ 3, D. maul. eaup. ttai. ; — d. J. J, § 5. 

* L. 3, § 1, D.mxut. eaup. Sec the following article. He ought to take more care than 
Otte who I* a bare depositary. See the thin^ section of Depcuit. 
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their custody; and that they be made answerable even for thefts. 
For otherwise they might with impunity commit the thefts them* 
selves.* 

VI. 

1177. They are accountable for the Acts of any of their Family 
or Domestics. — If any one of the domestics, or of the family of 
the innkeeper, causes any loss to a traveller, as jf he steals from 
him even that which was not specially intrusted with any of the 
people of the inn, or if he damages his goods, the master of the 
inn shall be accountable for the value of the thing lost, or of the 
damage done/ 

VII. 

1178. They answer for their Servants only for what they do in' 
the Inn. — The engagement of the innkeeper, for the act of his 
domestics, is limited to what, is done in the inti ; and if uny of his 
servants steals any thing, or does any damage in another place, 
the master is not accountable lor it.* 


SECTION II. 

OF T1IE ENGAGEMENTS OF MASTERS OF SHIPS, COACUMEN, AND 

CARRIERS. 

• • 

1179. In this section we shall treat only of those engagements 
which relate to the care that masters of ships, coachmen, and car* 
riers arc bound to take of the baggage and goods which they 
take the charge *of. As for their other engagements, the reader 
may have recourse to the eighth section of helling and Hiring , and 
to the tenth and eleventh articles of the second section of Engager 
ments that are formed by Accidents. 

• L. 1, $ 1, D. naut. caup. stabul. 1 5, D. naut. caup. ; — /. ten. f 3, D.furt. oAr. flout. 
coup* stab. See (he third article of the eighth section of Jjiting and Hiring , 9 + 

f L. 1, D-furti adv. naut.; — d.*L 1, 4 ult.j—L 6, | 3, />. naut. caup.;~~l. 5, | 1, m 1; 
— r. /. 1, § %D.de exerck. act . ; — § tdl. Intt. dc oU. gum qttat. ex dd. none* 
f L.uIlD. naut. caup. stab. 
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Art. T. 

1X80. Engagements of Masters of Ships , and their Care. *—.Tb9 
master of a ship or other vessel, who undertakes to carry by sea 
persons, baggage, or merchandise, is answerable for what is re- 
ceived on board his vessel, cither by himself or by his agents. 
Which is not to be understood of the rowets, for instance, in a 
galley ; for it is none of their business to look after the lading. 
And he is accountable for all the loss or damage that shall hap* 
pen, cither on board his ship, or on the quay, if the baggage and 
goods are received there. In the same manner the innkeepers are 
responsible, as has been said in the foregoing section."' 


IL 

1181. They arc accountable for the Act of their Servants . — The 
master of the vessel is answerable for the act of his mates and 
other agents, and of the persons employed in the service of the 
ship, nud for navigating her. And if any of them causes any loss 
Or damage on board the vessel, the master must answer for it. b 


III. 

1182. Persons that drat in Land and I Voter Carriage. — Those 
who undertake the carriage of goods by laud or water arc answer- 
able for the baggage and goods which they take charge of; ac- 
cording to the rules explained in this and the foregoing section." 

IV. 

1183. The Fault of Masters of Ships and Land Carriers. — - All 
carriers by sea, land, or fresh* water are bound to that care, indus- 
try, and experience which their profession requires. Thus, the 
master of a ship who should sail up a river without a pilot, and a 
land carrier tvho should be robbed travelling in the night-time, or 
put of the common roud in n dangerous place, would be liable for 
|l>e accidents that should happen, if such faults had given a odcasion 
to them.* 

* Z l,tt *«**» D. *aut.cniq£;—l. 8. iwrf. •». - ^ 

k £.1, j S^D.de extrcil. act.; — /. « It. 1). uant. caup. Sec ths sixth sad seventh artl 
dn of the preceding section. 

e L. f, t). Mil t. caup. t 

. * § 7, lust de leg* A quit. ; — l. 8, J 1, D.'eixt.f—t. 25, § 7, D.hcdt.;—L 13, § ‘2, D. 
mc.,* — d, t. § i ; — M6, § l.D.d* reirind.; — L1&,'\"l,'eod.;— d. § inf. Sce tb* fifth ft 
rfdc oftfea eighth section of Letting and Hiring , sad the foordf articieof the fourth Section 
at Damage* occationcd tg Fault*. 
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SECTION III. 

OF THE ENGAGEMENTS OF THOSE WHO CARRY ON ANY OTHER 
public tRade, BY LAND OR BY SEA. 

Art. L 

1184. * Engagement of Masters by the Act of their Factors or 
Agents . — Those who keep merchant-ships for some trade ; those 
likewise who for some commerce have warehouses, shops, or pub- 
lic offices ; as also bankers, and, in genera), all those who in their 
business by land or sea make use of factors, agents, and other 
overseers, are represented in what relates to that business by the 
persons whom they set over it, in such a manner that the act of 
their factors or agents is their own proper act. Thus, they are 
obliged to ratify what has been concluded with their factors or 
ageuts. Thus, they answer for the fact, fraud, or deceit of the 

EHKpns whom they have set over their business.* 

II. 

1185. The Bounds of the Power of Factors , and other Overseers. 
— Factors and overseers oblige by their act those who have de- 
ployed them only in what relates to the commerce or business 
over whieh they are placed. Thus, he who is appointed super- 
cargo of a ship, in order to Ira flic, to buy, sell, or barter, engages 
his master or principal in every thing relating to those a Hairs. 
Thus, he who is put in master of a ship, in order to transport per- 
sons and goods, engages the owner as to what concerns the said 
transportation. And both the one and the other' bind likewise 
their master or constituent for all the consequences of the said 
commerce and transportations : such as the necessary .expenses for 
equipping and refitting the ship. Thus, all other factors and over- 
seers have their power regulated by the quality of their commission.^ 

» ■ W 

III. 

1186. Of him who is substituted by the Person chiefly intrusted 
with the Ship or Cargo . — If lie who is set over a ship, whether 

\Z~ 3, D. de fast tut.: — I IS, t). tod . ; — •/. 5 % cod.;—L 5, $$ 1 et t % tod. 1 1, f 1, D. 

ds tumdL ocL ; — l. 1, D. dt inti . ac 1, D. ffe exerrit. act.; — L I, f 10, D. de txtr* 
5, | 9,/X <fe fast. act. See the fifth article of the second section of QfvsmmtiL 
L* 5, §§ II ef If, D. de inst. act ; — l. 1, § 7, D. de txercitoria gctkm;—l. I f { 3, D. 
dttxercii. act. ; — d. 1. $ 12. 
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it be as master of her, for transporting goods and passengers, or 
as supercargo, for trading, substitutes another in his place,tt> ‘do 
jhik office, the act of this substitute, employed by the person 
who was first intrusted with the ship or cargo will oblige the 
owner of the ship, or the merchant, in the same manner as the 
act of the person whom he first intrUsted; although the said per* 
son had no power to substitute another in his place. For the ne- 
cessity of treating with him who seems to have the charge of the 
ship or cargo, together with the power which he has received from. 
„ the person who was first intrusted, and the reasonable presump* 
tion that it is by order of the owner of the ship or lading' that he 
exereises the said office, give to what he docs the same force as if 
the thing were done by the owner of the ship or cargo himself. 
Otherwise particular persons would be liable to be cheated upon 
the public faith. But this rule is not to be extended indifferently 
to factors and others set over any commerce or business at land, 
where the necessity of treating with them is not the san 
where it is easier to learn who is the person employed as 
and how far Ins power extends.® 



IV. 

1187. WlfH a Minor or Woman is employed as a Factor . — If 
the fuctor or overseer lie a minor, his engagements will oblige the 
master as much as it’ lie were of age. For he who lias made 
choice of him ought to blame himself for the consequences of the 
choice which he has made. And it would be the same thing if a 
woman were appointed factor, or set over any commerce which 
she is capable of managing.’ 1 

V. 

1188. Of Women and Minors that drive those Trades. — Women 
and minors may enter into till the engagements that have been 
dpoken of in this title. And if they keep a bank, or drive any 
other trade, their engagements in any thing relating to the said 
trade will be as valid as. those of other persons of full age.* 

• L. \ | 5, D. de extreit. art. 

1 LT, j w l 8, 1). de iW. act.; — i 5 4, D. A extreit. act.; — L 7, §1, D. 4t 
tmt. art.;— -i. I, \ IS, I), de exert, ail. ; — l. 4. C. dc inU.et exert, act _. v . 

,* L. 7, § 1, D. d* inti. act. ,*—*(• 1. ? 16, l>. dt extreit. act . ; — /. 4, C. dc UMt- e< exert, 
met; — 1. 11, § l,D.<U intt. act. By the ordinance of the yew 1673, in the titl« of Affrm- 
(mm, Tntdtrt, art 6, all traders and merchants by wholesale or retail, as •ko .lnidnp, 
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VI. 

1189. Hie several Partners in a Commerce are all of them an* 
steerable in the tehole for what their Factor docs. — If several part* 
ners concerned in the «arac commerce, or other aflair that Is in 
common among them, employ one and the same factor, his act 
will oblige every one of the partners for the whole of what he does 
or contracts. For every one of them has sot him over the busi- 
ness; and the person who has contracted with the factor lias per- 
haps had in his view only one of the partners, and has transacted 
with the factor purely in consideration of the security which he* 
proposed to himself by having that partner bound for what the fac- 
tor promised/ 


Vlf. 

1190. When several Part ners drive ant/ of these Public Trades , 
the Act of one Partner binds all the others for the tehole. — If 
two or more persons manage by themselves in partnership any of 
these public trades, lie who lias treated with one of the partners, ill 
the name of the company, shall have, all the other partners bound 
in the whole for what he 1ms contracted.# 

VIII. 

i 

1191. The Factor is not obliged in. his own Name. — Factors and 

agents, who treat only in this quality, are not bound, in their own 
names by the engagements which they contract, on account of the 
business which i/ i in rusted to them, and in the name of their mas- 
ters/ • * 


IX. 

1192. In what Manner the. Poicer of a Factor or Agent expires . 
— The power of factors and agents is determined by their revoca- 
tion. But if, after they ure recalled, they treat with persons who 
know nothing of their being recalled, what they shall have trans- 

ase reputed to be of ftill age, as to any thing done by them in the way of their commerce 
and ^oftk ; and they cannot be restored against any damage they may have suffered under 
pretext of minority. 

* JGy 5t, | 3, D. tnand. ; — v. 1. 2. D. de dwAms rets const. ; — /. 13, $ 2 ,D.de inttdor . act.; 
— -A 6j { 1, cod. ; — l. 4, § § 1 et 2, Jj.dc exerdt. act . See the sixteenth article of the fourth 
*4Ctfei| $if PqrtierMps 

f L.U\ alt* 4 L 2, D. de erercit. act . Soe the seventh article of the title of Partmt* 
»Mm fefe tfe^dinaiice of 1673, quoted at the end of the preamble. * 

„ *?■!&&.■& A in*. act. 
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acted will oblige the master; unless the revocation has been 
lished, if it was the custom so to do ; or that by other circum- 
stances the person who treated with the factor might have known 
that he ought not to iiavc treated with him* 1 • 


SECTION IV. 

OF BILLS OF EXCHANGE. 

1193. Explanation of the Nature of Bills of Exchange. — The 

commerce of changing money for money is carried on two ways. 
The first is, by changing the species of money for others of the 
same value ; such as pieces of silver for gold, and the coin of one 
country for that of another. The second is, where one gives 
money to a banker or other person in one place, that he may 
remit it to another place, whether it be within or without the 
kingdom. And it is only this second kind of commerce that we 
shall treat of here. For the other is only a bare sort of exchange, 
which is a contract of which we have explained the rules in its 
prefer place. This commerce of remitting money from one place 
to another is carried on by the means of bills of exchange. And 
in order to the right understanding of the nature and rules of this 
matter, we must consider in this commerce the several persons 
concerned in it, and what passes with regard to every one gf 
them. * 

1194. There are commonly in the commerce of bills of ex- 
change three persons concerned, whom wc ought to distinguish. 
There is he who wants to have his money remitted from one 
place to another ; then he who receives it, as the banker does, 
who undertakes to remit the money ; and thirdly, ’there is the per- 
son who delivers the money in the place to which it is to be re- 
mitted, such as the banker’s correspondent. And there is often a 
fourth person concerned, viz. he to whom the person who paid in 
the money sends his order to receive it ; and this fourth person 
may likewise transfer his right to others, to whom he gives his 
order. m Jt may also so happen that there are only two persons 
concerned, he who gives the money, and he who receiving it id 
one place delivers it back in another place, to the. same person 


1 £. 11, § i, *?. A. de tiwf. 
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who gave it him on that condition. We must in the next place 
consider the different covenants that pass between those persons. 

1195. The covenant which passes between the person who 
gives the money 1 , and him who undertakes to remit it to another 
place, hath in it some particular diameters which distinguish it 
from all other kinds of covenants that may seem to have some 
resemblance with it. It is not a sale ; for nobody sells or buys in 
it; and* in the contract of sale (here is a seller, who gives some- 
thing else than money, as there is a buyer who gives nothing but 
money. It is not an exchange ; for t Imse who barter or exchange 
any thing, give something different, from what they receive; and 
each party takes for his own use a thing which he stands in need 
of, and gives away another thing which he can spare ; but iri the 
commerce of bills of exchange, he who gives his money takes 
nothing in counterehange, and does not. give one thing that he 
may receive another of a different kind; since he who received, 
the money may restore the same individual species which he 
received. It is not a deposit ; for he who has received the money 
remains answerable for it, although it should be lost by an unfore- 
seen accident. It is not u loan ; because he who receives the 
money does not borrow it. It would be a letting and hiring, if 
he who receives the money did nothing else but barely carry it to 
the place whither it ought to be remitted, having a certain allow- 
ance for carrying it, as is usual for messengers, carriers, and mas- 
ters of stage-coaches to do, who take the charge of a bag of 
money, to carry it from one place to another, without answering 
for accidents, and according to the rules that have been explained 
in the title of Letting and Hiring; but when he who receives the 
money engages himself by a bill of exchange to remit it to another 
place, the money remains in his hands, at his peril, and is no 
longer the money of the person who gave it. Thus, it is not a 
letting and luring ; and consequently it is a covenant different 
from all the others, which consists in the commerce of trans- 
mitting money belonging to a person from one place to another* 
and which is distinguished from all these other kinds of covenants ' 
by the chalbctcrs which we have just now remarked. 

1196. The covenant that passes between the person who has 
received the money, whether banker or other person, and him to 
Whom he gives order to pay it id another place, is a partnership; 
if they are partners and correspondents with one another; or it is 
a procuration* or commission, if the correspondent be only the 
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factor or agent of the person who has received the money. Thus, 
this covenant hath its rules, which have been explained in . the 
title of Partnership , and in that of Proxies , or letters of attorney* 

1197. The covenant between the person, who has paid the 
money, and him to whom he gives his order to receive it, is either 
an assignment, if he substitutes him in his place, and transfers his 
right to him ; or it is a procuration, if he gives him barely the 
power to receive the money for his use. Thus, this covenant 
hath its rules in the title; of the Contract of Sale , where mention 
hath been made of transfers and assignments; or in that of 

Proxies. 

1198. There is lastly another covenant, which passes between 
him who paid down the money, and the person who is ordered to 
answer the bill of exchange, when he accepts the bill. And this 
covenant is the same with that which passed between him who 
paid in the money, and him who received it ; for it only adds the 
obligation of him who accepts the bill to that of the person who 
drew it ; and it obliges the person who accepts the bill to pay it 
on the day and in the place specified in the bill. 

1199. It will be easy to gather from these remarks what is the 
nature of bills of exchange, and what are the rules which we are 
to take from the other kinds of contracts, in order to apply them 
to what is transacted in this. What remains, therefore, would 
only be to explain the rules that, are proper and peculiar to bills of 
exchange. But. since the detail of this matter is regulated by the 
ordinance of 1673, under the title of bills of exchange, and that of 
the interest of change and rechange, it will be sufficient to add to 
tlie remarks already made one single rule, which comprehends all 
that is in the Roman law touching this matter, and that is agree- 
able both to the law of nature and to our practice. 

We have jnot thought fit to make use here' of the peculiar 
words that are used in the commerce of bills of exchange, such 
as the words drawer , indorser , and acceptor , that we might make 
the things which we had to say the more intelligible to beginners, 
by substituting in the room of these terms of art, which the dealers 
in this commerce arc well enough acquainted with, the things 
themsplyes which they signify. 

^ W * 

Art. I. 

• • 

1200. The Engagement of those who receive Money in order to 
pay the same Sum in another Place. — Bankers and others who 
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receive money on condition to deliver the same sum at a certain 
time, and in another place, cither themselves, or by their corre- 
spondents, are obliged to pay the same, or cause it to be paid by 
others, at the time and •place appointed ; and if they fail to do it, 
they are answerable for all the loss’ and damage which shall 
accrue thereby to him who gave the money on this condition, 
according as the said damage is regulated bv law or custom.* 


TITLE XVII. 

of nnoKF.Rs. on drivers of bargains. 

1201. Use of Brokers. — Wc may add to all the different kinds 
of covenants a matter which is ns it were an accessory to them ; 
that is, the use of brokers, or drivers of bargains, whose profession 
is to bring dealers together, and to mediate bargains between 
those who, according to their respective wants, are desirous, the 
one to sell and the other to buy ; or to exchange, to let, or to lure, 
and to deal in any other commerce or affair, of what nature soever 
it be. 

1202. This use of brokers is principally necessary in the sea- 
ports, and in trading-towns, to facilitate to strangers and others 
the commerce wlfich they deal in, by addressing them to the per- 
sons with whom their business is, making known the intentions of 
the one to the other; serving as interpreter, if there be occasion; 
and rendering them the other services which they arc capable of 
doing by their mediation. And there arc even public officers, 
whose functions oblige them to deal in this sort of business ; such 
as brokers licensed by public authority. 

1203. This matter belongs to this place, not only as a conse- 

quence of covenants, but also because it contains a kind of cove- 
nant which* passes between brokers and those who employ theni, 
by which they regulate among themselves the conditions of the 
use and consequences of their mediation in driving the bar- 
gains. ' * 

* £.7, § 1 ,D.dteo quod eat. loc.; — l. 9, tad . ; — o. 1. 1, C.M c&n.qui tat. be. d. p. 
See the title* of the ordinance of 1673, quoted at the end of the preamble 
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SECTION I. 

OF THE ENGAGEMENTS OF •BROKERS. 

Art. I. 

1204. Tht Office of a Broker . — The engagement of a .broker 
is like to that of a proxy, a factor, or other agent ; but with this 
difference, that the broker being employed by persons who have 
opposite interests to manage, he is, as it were, agent both fbt the 
one and the other, to negotiate the commerce and affair in which 
he concerns himself. Thus, his engagement is twofold, and con- 
sists in being faithful to all tin; parties, in the execution of what 
every one of Them intrusts him with. And his power is not to 
treat, but to explain the intentions of both parties, and to negotiate 
in snch a manner, as to put those who employ him in a condition 
to treat together personally.* 

II. 

J.205. The Lawful T r se of Itrokage. — All brokers have their 
functions limited to such commerce and affairs as are lawful and 
honest, and to thy ways allowed for treating them and bringing 
‘them to a good issue. Ami all brokage in such commerce and 
other things as are unlawful, or by unlawful ways in snch tilings 
iis are permitted, forms no other engagement than that of repairing 
the harm that has followed upon it, and of undergoing the penal* 
tics which such unlawful dealing may have deserved, according to 
the quality of the fact, ami tin* circumstances.* 

III. 

1206. The Engagement of Brokers. ■ — Broktrs are not responsi- 
ble for the events of the affairs in which they intermeddle, unless 
they have been guilty of some fraud, or some fanlt which may be 
justly laid to their charge; neither are they bound to warrant, the 
sufficiency or ability of the persons to whom they procure money 
ot atiy othef thing to be lent, although they receive a recompense 
for thfeW pains, and speak a good word in favor of the borrower ; 
unless there had been either an express covenant by which they 

* h. 3, inf. A depmtntt. 

* Z* 3 , n» / />. «te pmttntt. SM the third and fourth articles rf tht fourth section of 

tho 17om of Cwfnanls. * 
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are bound to»warrant their own fact, or that it should appear that 
they fead been guilty of some fraud in the matter.® 


SECTION II. 

OP THE ENGAGEMENTS OP THOSE WHO EMPLOY BROKERS. 


Art. I. 

1207. Engagement of those who employ Brokers. — Seeing the 
persons who employ brokers give them (heir orders, they ore 
obliged to ratify whatever is transacted pursuant to the power 
which they gave; in the same manner as those who appoint 
proxies, or who give commissions and other mandates.* 

II. 

1208. Salary of Brokers . — If the broker does not: give his ser- 
vice for nothing, he who Iras employed him owes him a salary, 
cither sueh as has been agreed on, or according as it. is regulated, 
if the broker be an oflieer who has his salary taxed, or such us 
shall be decreed him by the judge, if the parties do not agree the 
matter by mutual consent. For this function being lawful, it 
ought to have its salary proportionable to the nature of the com- 
merce or other affair, to the quality of the persons, to the time 
employed about the business, and to the pains taken by the 
broker. 1 * 


TITLE XVIII. 

OF THE VICES OF COVENANTS. 

4209. What are the Vir.es 'of Covenants. — By vices in cove- 
nants is meant whatever is contrary to their nature and to their 
essential characters. Thus, it is an essential character of all sorts^ 

e L. 2, D. de proxenet. • 

• See the fine article of the second section of Proxies. * 

h L, 1, Z>. de proxaut.; — L 3, D.eod. r - 1 7, D. mand . •£*, C. eod.j — v. /. 15, D. 
de prerec. verb . * 
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Of covenants, ibal the persona who; makd them hsrv^snfSesedttrea** 
00».aod knowledge of what is necessary to be done towvdlff(kn« 
ing the engagement into which they are to enter.* Andt-U rj*< a 
Vice in a covenant, if one of the parties contractile lias wanted 
tltis 'knowledge ; whether it were through a natural infirmity^asif 
he was. a nmdnmn, or through some error, of tho nature of. those of 
which* we shjiil have occasion to speak hereafter. . .•••»•. • 

1210. Thus, it is an essential character of aU covenants, that 
they be marie with freedom and liberty ; h and it is a vice in In 
covenant, if one of the contracting parties has been forced to it by 
any violence. ; ■ : *, 

'* 1211. Thus, it is another essential character of all ■ covenants, 
that the treaty Ik* carried on with sincerity nnri integrity ;® and > It 
is a vice in a covenant, if one party cheats the other by some 
fraud or surprise. 

1212. Thus, it is also an essential character of all covenants, 
that they contuin nothit^g that, is unlawful and dishonour, 4 aud it 
is a vice in a covenant, if any thing is inserted in ilp|jVhtrary-tC 
law or good maimers. * , ■* - . it. 

: 1212. Thus, in tine, it is an essential character of all cove- 
nants, that the persons who make them be capable, of contracting}* 
and the covenant is vieious, if one of the contracting parties was 
incapable of the engagement into whieli lie lias entered* 

’1214. The litres of Coretomh have a different Effect according 
a* they are higher or hirer in Degree. — These vices of covenants 
iftay be fonnd in them in different degrees ; and according' as they 
am in a higher or lower^hegn'e. they annul or do not annul tho 
covenants, and they engage or do not engage the parties to ’the 
oons tournees of damages. : * ■’ 

*■ 1210. Thus, the want of knowledge may be sucth that it annuls 
the covenant, <»r such that it does not hinder it frorrt sufeeisting. 
As 1 , for example, if a legatee, to whom someth in ghadbeen bO- 
eftrehthed by a codicil which proved to be nnll, Ireats abont his 
legacy, and gives it up to the executor, not knowing that there 
vtafertt second eoditeil WhlMi con fi rated the legacy, and wfliieH was 


l* 


See lh\j seedbd article of the second section of (Wwiu/s. 
ttti the same second article of tiie second section of Cotrntint*. 


** Sac the dglttfc article taf the adme recom! section of Cto**M*tt* and the ttrtlAfe tftkU 


E^tjb%thifdoeet4enof4hL^^ttitlo. -. - t ? l: - 

;J d ( 8te |ho first a^tiojh of tho second section of Conran***. . . 

1 • See the thin! and subsequent articles gt the fifth section of tbratoaft. * 
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valid; this legatee would not low the right he had by thi* tOcorid 
oodittf, -which he knew' nothing of; and' the treaty would be null, 
because of the want of the knowledge of this fact. But > if the 
want of knowledge done not hinder the person from knowing well 
'enough what it is he obliges himself to, this defect will 'not be 
sufficient to annul the covenant. Thus, he who 1ms treated with 
liis coheirs about their portions of the inheritance, while 'they 
were as yet all of them ignorant of certain debts, or other burdens, 
that come to lie discovered afterwords, cannot pretend that this 
want of knowledge is sufficient, to annul the treaty, "when those 
debts and burdens come to light. For it was not, upon an exact 
and perfect knowledge of all the particular rights und charges of 
the inheritance that his engagement was (dumb'd; but it tmflicee 
to confirm it, and to make it irrevocable, that he knew that an 
inheritance consists of rights and of charges which arc often un- 
known even to the most clear-sighted heirs; and that under the 
uncertainty of more or less which could not be known, he lias 
taken his chance of losing or gaining in a thiug that was 
altogether uncertain. 

1216. Thus, the want of liberty may be such as that it. annuls 
the covenant; as if one of the covenanting portion was carried 
away by force, and threatened with death if he. did not engage 
himself. But if lie complains only that the dignity or nuthority 
of the person with whom he treated made such impressions on 
him as to oblige him to give u consent, which In*' would not have 
done without that circumstance ; these sorts of impression*, not 
being accompanied either with force tor threatening, leave the 
liberty entire, and do not make the covenant void. 

1217. Thus, deceit is not always such that it suffice!!^ to Annul, 
the covenants ; for it has only t his ellcet when one makes useof 
some unlawful Acans, with u design to cheat, und eip^age* thereby, 
the person who is cheated to give, a consent which he would, pot 
have given, if . he had known any thing of the trick that ia put. 
upon him. As, if one, who has iu hi* custody the title of a 
vice due frprn his own estate, conceals the title, and transacts^ wijth 
the person to whom he owes the service, and gets hitn to desist 
from claiming it ; this deceit will annul the transaction. But if 
the deceit is not that which engage! h the party to contract and if 
ktemigbt have guarded himself against any cheat, it may be snoh 
as may not be sufficient to annul the covenant; as if he who sells 
a horse does not tel} the buyer that he is apt to Stumble, or does 




nbihi&vtfer ih6 sptitj vr has any other such like fevlteMbi^/fiW; 
nttt^tfffidieht ttt make tlie sale void. For thiskirid O&dfciBiMltJ 
mVl! V elrtriiihed, no more than the injustice of those whoBelidqgjei,; 
or buy cheaper than the true value 'unless the price were. ipgUv 
lateti; is it is in some things by the civil policy, or, by the comTOOU 
ciistbfU of trade! But these cases excppted, it is not possible ! to , 
figt' the just point between what is over and what is underthe truq,, 
value: lienee it is that it is said in a law of the Romans, tbatit, 
is^hafurully lawful to sell dearer and to buy cheaper than, the, fru# ’ 
vtilttP; and * in this munner to cheat one another.* So, the, law,, 
expresses it; the meaning of which is, that the advantage which 
the seller or buyer may have one over the other as to the price _• 
either is not in effect a cheat, or, if it bo attended with no. other 
cirtHitnstances; it goes tinpunished.* 

1 1218. Thus, the incapacity of persons may be such that it an- 
nuls Ull the covenants they engage in, such as that of a madman; 
of only such as renders them incapable of some covenants, but not 
off all Without distinction; such as that of married women, in 
Stime provinces, and of minors, who cannot engage themselves un- , 
lesftthe obligation turn to their advantage. 

1210. It. is only unlawful covenants, und such as are contraq^O. 
law and good manners, that are wholly mill without any teiup^p* 
anient; for this vice cannot be tolerated in any degree. 

1220. The vices of covenants .which suffice to annul them have 
two effects. One is, to give occasion for dissolving the covenant, 
if the person who complains of it desires that it may be dissolved. 
Ami thcothcr is, to obli^lt him who had used some unfair means 
to repair the damage which lie may have occasioned, whether the 
covenant Jks dissolved or be allowed to subsist. And sometimes, 
likewise, the Vices which are not. sntlieient to annul the covcna^ts 
ittay'give’ occasion for the reparation of damage's, according., to, 
eireiVrnstanees. 

1221: We shall say nothing here of covenants which ue vicious, 
because of usury, and which are called usurious contracts ; such 
as the obligations for tin* loan of money, wherein the, interest is 
accumulated to the capital ; the contract* which ars u>adp Ofdyjto 
palUU^ nstii'y , ami to give the enjoyment of frulU for^m^»Py- 
and others of the like nature. For seeing, as has been observed in 


• •>' .. \i u * 

I See tho beginning of the third section, and the fifth article of iSstfih nem'^t th( 
Vimtraet of SU§, and the aecond article of the third section otttu<l 
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tKe 1 itle tif thb Loan of Money, that ntnuyis not prohibited by,th<), 
HfriritUSlbW,* this matter dots not properly come within th«f design , 
of this work. oml it hath its rules in the laws of t he church, inth$ . 
ordinances, in the customs, and in our usage. 1( , 

1222. As to the other vices of covenants, we shall reduce such 
as shall be treated of under this title to four kinds. The tirst is,, 
of those. which are opposite to the knowledge that is necessary for 
contracting-; the second is, of those which encroach on liberty; 
the third kind is, of such vices ns are contrary to sincerity and. in? 
tt^Hty ; und the fourth is, of such as sun contrary to law and good ' 
manners. And these shall be the subject-matter of the four see?,, 
tioilir into which the title shall be divided. 

’ 1223. We shall not speak hero of the; vice which proceeds from 
the incapacity of the persons ; for as then; arc dillcrcnt incap, acir , 
‘tWtf of minors, of married women (who in some provinces cannot 
bind themselves at all, and in others not without the consent of, 
their husbands), of prodigals who are debarred from the manage- 
ment of their own estates, of madmen, anil others ; every one of 
thfette incapacities shall lw; explained in its proper place. And as 
to this matter, the reader may consult the title of Fersoits, the fifth; 
section of the title of Covenant s, the title of Tutors , that of Cum - 
tors, asalsO that of Dincrics. 


SECTION I. 


OF lOJfOKANCE on kkror i.v poivi 




FACT OR LAW.* 


Art. I. 


1 1224. Definition of Error in Fact..’— Error, or ignorance of fu^, 
cfbnsifcrfs in not Snowing a thing which is. As if. one who is 
named executor of a will knows nothing of the will; or? if 
kfio'ws of the will, and is ignorant of the death of the testator.* 



i't.j 


1225. Definition of Err or ah Laic. — Error, or ignorance of law, 
CtiHifttfte itf hdt knowing what a law prescribes. As . it a dppep i* 


O-l iVt 


il ; ( . 


h FI h 1, t 3, /. 1 1, S 1» de p*gn . ; — l. 39, D. d « pign. act. ; — /. 14, C. de u*ur. 

* See concerning tbit matter the first section of the title Of 0*$e acA o tecare tthgi i$ M 

• L. 1, i I, D. dejVf lttfitk. t. i vk 
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ignorant that the donation ought to be registered ; or ifaii hedroor 
executor is ignorant of the rights that belong to him Aiy *i£uedd>f 
that quality . b 




III. 


1226. One cannot be ignorant of the Law of Nature. — Igno- 
rance of law is to be understood only of the fjpsitive law, and not 
of the law of nature* which nobody can be ignorant of. a 


IV. 


1 ' *. 


1227. Difference between him who errs in Fact and him who errs 
in Law. — lie who is ignorant that a certain right is fallen to 'him 
may be in this ignorance, either by an error in fact, or an error in 
law. For if, for example, he be ignorant of his relation to the per- 
son whose succession is fallen to him, he is ignorant of his right,* 
but through an igtiordnec of the fact. And if, knowing that- he. is 
related to the deceased, he thinks himself excluded by a nearer re- 
lation, not knowing that the right of representation calls him to the 
succession, it is through an error in point of law that he is igno- 
rant of his right to succeed.' 1 

V. , 

1228. Error of Minors , whether in Fact or Law, does them no 
Prejudice. — Minors not having acquired by experience such a solid 
and perfect knowledge as is necessary for discerning the conse- 
quences of the engagements into which they, may chauee.to enter; 
they are relieved from the covenants which turn to their prejudice, 
whether they err in matter of law or in fact,® in the same man- 
ner as thgy have relief, when they happen to be aggrieved in - , any 
thing by reason of their weakness, or through any want, of: con- 
duct; as shall be explained in the title of the Rescission of Cosh 
tract? and Restitution of Things to their First Estate. 

VI 

1229. Error of Persons came to full Age, in matlerof Fact, Or 
Law , has divers Effects. — Persons come to full age, who are at 
liberty to enter into all sorts of covenants, even although, they' be 

mm 

I * * 

y jfc. 1 B f uli. 1). cie jur, etjhci- ign. % 

• J£. % C. de in jut toe. See the ninth article of the first scctiofe of the 

a L. 1, t a, £>. <U jpr. €t find. ign. *** 

■ • L. 9, D. de juris H facti ign. 
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Jto" their -prejudice, cannot always, as minora, be relieved against 
the i damage which they may have sustained by their covcnanta, 
through ignorance of the law, or error in fact. But in some own 
they may have relief, aijd in others they must bear with the loss/ 
as shall be explained in the following rules. 

4 . ' VII. 

1230. Of Error in a Fuel, which is the only Cause of the Cove* 
mint. — If the error in fuet be such that it. is evident, that, he who 
has erred has consented to the covenant only because he was 
ignorant of the truth of a fact, so that the covenant happens to 
have no other foundation than a fact contrary to the truth which 
was unknown; such an error will la* suliieient, to annul the cove- 
nant, whether the party covenanting has engaged himself in any • 
loss, or whether he has neglected* to make use of a right that was 
isiullen to him. l*’or not only does the covenant prove to be with* 
opt a cause,* but it has for its foundation only a false cause. 
Thus, if it happens that the heir or executor of a debtor, who in 
his . lifetime had paid tin; debt, of which the acquittance cannot be 
found, obliges himself to the heir or executor of the creditor, he 
being ignorant of the payment already made; the obligation will 
be without effect, whenever the acquittance is found. Thus, if it 
happens that two executors dividing between them a succession, 
■the one leaves to the other goods that were bequeathed to him by 
a codicil, and that afterwards this codicil proves to be forged:; he 
may demand a new partition. 1 * 

VIII. ' 

( 1331. the Error in Fact is not the only Couse of the Covenant. 

If the error in fact has not been the only cause of the covenant, 
Olid if it hath sdhte otl^r cause independent on the £ict which was 
unknown to the party covenanting, this error will not hinder the 
covenant from having its full effect. Thus, they who transact about 
all their affairs in general, cannot complain of having erred in the 
'fhet of on? of them in particular. Thus, the heir who has told 
Sn aV < 

Od ?#).'% RdbjuCHfact. iyn. 

S See the fifth article of the first section of Covenants. 

h L. 116, t 2, D. dr. rcy.jur.; — l. 8, D. it jur. tt fact. 9, eod.j—l. 23, &■ d* 

1 4„ adfijuf. afict. ign.;—l. 3, ft, D, de leant. i~L 14, fit Jffaf, «rf./ 
l. 6, eod. See the following article. 
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ie inheritance will not be relieved against the sale, because he 
did not, know qU the effects that belonged to the ; jnl\^ita^.\i;;g{>]= 

r"/'; ’ ix. ; "7" 1 

1232. Ignorance of Facts is presumed* — Ignorance ofj jfocta ^ • 
presumed, when there is no proof to the contrary. But, this,. pf^r- 
sumption, which is always natural in facts that do not concept U.^ ■ 
does not take place in tilings which concern us. For every one % ij> 
presumed to know what is his own proper act and deed. 1 

X. 

1233. Error caused by Fraud. — If it is by the fraud of one; qf 
the contracting parties that the other has been cheated by an error . 

. of fact, os if one concealed a title or deed belonging to the other ? 
thp covenant will be made void ; and lie who has concealed this' 
title will be liable to make good all the loss and damage that shall , 
haye ensued upon |lie said fraud. 1 " , t ' ' 

XI. ’ 

• 

1234. TPe arc to judge of the Effect of the Error by the Circum- 
stances. — In all the cases where oqe of the contracting parties 
complains of an error in fact, we may judge of it by the foregoing.,, 
rules, according to the circumstances ; such as the quality and com v 
sequence of t he error : the regard which the contractors have bad * 
to the fact which appeared to them to be true, and which proved 
to, be otherwise: the effect which the truth that wps hidden would 
have produced, had it been known to them: the easiness or difli- 
culty that might have been in finding out the truth, if it has been 
concealed by the fraud of one of the parties : if what dne pre- 
tends ignonuice of was the act of the person who pleads ignO- i( 
ranee: or if it be a matter which he may very naturally be prfe-, ’ 
sumed not to "know : if the error is such That it was natural foif ' 
him to fall into it, or if it is so gross that it ought not to >be> pge* 
Burned : " and according to the other circumstances, w T hioh -may 
determine the judge tq receive the complaint of error, or to 
reject it. 

• 

* It* , Ci <& trims. * 

inf. D . pro $uq;—L 2, D. <fe jut. ttf, ign.;—L 
\% C. detrains. • ‘ ;i!; 

2, D.deJur. iff*/ 3 t ecd. ; — /. lift. inf. D.pto 



VICES 0F COVENANTS 




« 

m 


:n 


1235. Err6r'%f Cbmpuiaiion.— The error of computation' is a 
mistake, when in reckoning we put one number instead of another, 
which was the true one, .and which we should have set down had 
it hot hfeen for that mistake. Which is a kind of error’ in fact 


difleYbnt itotti all other errors, in that it is always repaired;® For* . 
it fs 'al\Vgiys certain that the parties intended only to set down the- 
trdfe number, and they could not make another number supply its - 
place. 


XIII. 

1236. Effect of the Error in Lair.-— An error in law is not' suf- 
ficient^ as ah error in fact is, to annul covenants. 1 * For the ablest 1 
men alive may be ignorant of facts;* but nobody is excused from' 
knowing the laws, and persons are subject to them although 
they be ignorant of them. r This error or ignorance of the law 
hath its different effects in covenants, according; to the following 
rules. 


XIV. 


,1237. If the Error in LawOte the only Cause of the Covenant. — 
If" the ignorance or error in law be sneh that it is the only cause 
of "a covenant in which one obliges himself to a thing which he 
was not bound to otherwise, and them be no other cause on which 
the "Said obligation can be founded ; the cause proviiig to be false, 
the, obligation will be null. Tims, for example, if he who' pur- 
chases a fief situated in a custom where no fine is payable for thb 
purchase, goes to the lord of the manor, and compound*) With 
him ior the fine which lie supposed to be due ; this covenant, which ’ 
ha^ no other foundation besides this error alone, will not oblige 
thp -pprehaser to pay the fine which was not due.* 


l C tie \ trk ciife. 


■ - ■ ■ T : . .!■ r- * 

1 8, D. de jur. et fact, ignor. See the following article. It is to he remarked' 

respect to the example mentioned in this article, and that of the sixteenth article, that die 
Ignorance of the dispositions of thj customs is an ignorance of law, as ninety as*ttya igno- 
rance of the ordinances amlptfier laws. Formlthough the dispositions pf ep^orm^jbjB 
sidered as facts, because, being only part of the ppsitivc law, an<id$feretyt in different 
pleWi^t^JTO.^HTahthat tty$y bp, not allknpwn, eveii to. the knowing persons L ~ 

nevertheless they have the force of laws, which have their effect tvitty regard to those thp$ v 
art ignorant of them, as well as those who know them. 


£). d& jnr.etfacLirjn . . . , 

r See the ninth article or the first section \>f the Rules rtTL 
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ii- >■<[•;.' <Itt| jc? vrJ fmiupnMf 
Another tiffed of the foregqing; (Btfeym 
rule not only takes place in preserving the person who errs from 
suffering any loss, as in the. case there * explained; but it takes 
place, likewise, to hinder him from being dcprived pf ^.rjghtinr^ich 
he did not know belonged to him. Thus, for instance)! litfj the 
nephew of an absent person takes cajje pf-bis affairs^ and) [fhs 
absent person happening to die, the brother of the deceased, as > his 
heir, and ne r \t of kin, demands ,of the nephew an account, -of > j»s 
intromissions with the effects of the deceased; the. nephewjgtoe® 
an account, and restores to his uncle all .that remained ital ins 
bands belonging to the said succession, for want of knowing . that 
he succeeded likewise to the deceased, by the ; right .oCqrepast 
seijtation of his father, who was brother to. the deceased;. -he ittey 
afterwards, being informed of his right, demand his parfh.pf tfate 


succession. 1 


M t/i f »;{i 
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AV1, . <n\r 

1239. A Case wherein the Ignorance of the Laiv i»\of no Avail'. 
— If by an error or ignorance of the law one has done himself a 
prejudice, which cannot be repaired without breaking in upon the 
right of another person, this error will make no change or altera- 
tion to the prejudice of that other person. Thus, for example, if 
he who has been born and bred in a country where persons are 
reputed to be majors at the age of twenty years, treats in another 
country, where the .laws continue the minority to the age oft five- 
apd-twenty, with one who .is under five-and-twenty years, : bfct 
whom he, knows to be upwards of twenty, and therefore belief eg- 
hjni to.be major, or if lie lends him money, this error will > not 
hinder the said iniuor from being restored, if there bo grounddbr itir 
Fprjtie a right which belongs to him by virtue ■; of. a laWfilthh> 
effect of which is not. changed to his prejudice by that othofiptelH 
sonVignornncc. And if the money lent has not been ; firofit&bly 
la^d put, the emu of the lender will not excuse him Irombearing; 
tbo loss. .Thus, lie win* had given an estate! n landirtip&ymeni) 
in a transaction, hoping to have it back again because of his 
being,\yrongcd in more than the half of the real value^ ^ouj^j^ot 
under this pretext recover this .estate, wliich lus adversary had: 

tri iWinlrntHf* 

* L. \,D. <te /#. dfoct- *gn . ; — /. 36, in f. 
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acquired by a title which the law does not allow to be anmdled 
IbWW&ittnt'of any inch damage sustained.* 

XVII. 

}i:> >1340. ; • JjT the Error i n Law is not ' the only Cause of the Covenant 
i^If ‘thfe ‘eWor in lsiw has not been the only cause of the covenant, 1 
aiid 'he; who has done himself some prejudice may have had 
sttirte dther motive, the error will not be sufficient to annul the' 
cttVdnahfc' Thus, for example, if an executor treats with a legatee!, 
and-: pays him, or obliges himself to pay him, his whole legacy,' 
not knowing any thing of the right which lie had to detain part of 
it,: because the testator hail bequeathed beyond what he had rigiltr 
to'dispbse of, either by law or custom ; this covenant will not b'h 
null. For this executor may perhaps have obliged himself to p'ay 
the whole legacies, out of a motive of executing fully and entirely* 
the will of the deceased to whom he succeeds. And it Would bh 
tile same thing with respect to the heir or executor of a donor, 
who had executed or ratified a donation, which he did not know 
fbtbe null for want of being registered.* 


SECTION II. 


•1341. The NaUtte and Effects of For re upon Liberty. — To knovv ' 
what is thc effect of force in covenants, and what- degree it ought 
t»>b»bf to make them void, it is necessary that we know what' 
degred>of liberty is requisite in the making of covenants ; and that 
We observe that there is a great difference between the character 1 
oft Ithes liberty that 1 suffioeth for rendering our actions *good or bad,' 
and (the icha»aeter of the liberty that is necessary in covenants. 
vllQ48iInithe case of liberty to do good or evil, to commit * 9 !^ 
cgshoaoj-an; injustice, a bad action* violence may well weaken, btlt it ' 
doesmot altogether destroy, that liberty. And he who, yielding th ■ 

1 '-’?-■?: r, ui 

nee juns fgno* 
conttahcba^ 1 

xnnneribus fungebatnr : ccssabit senatusconsnltnm. • L. 3, D. de smatusc. Maced. It ap- 
pears byvthls lav, that If this creditor had erred in law he had lost hi* debt. See the re- 
■writ on the fourteenth article. ’ 

L. 9 , C. ad kg. Fate.;— 1. 9 , § 5 , D. dejur. A fad. ign. 


’patrelnifkmiliks isse crydidit, non varia simpiicitatc doceptiis, 
pilHIiea pataHtatiiTias Jilerfsqife videbafurt sre agebat, tic 



TrfaciVir, txW* ' f fwKft®?i.;ffoorsi. 

force, Commits ' a crime; chooses to forsake ' his duty thathemay 
avoid in evil of another kind. So that,notwjthstamding’ih«s : 'foree, 
hfe r Commits the evil freely and of choice. Bat in ' covenant*,- When 
bhe of the parties has been forced to consent to it, the 'condition iin 
tMhidh hfa liberty was did not leave him the use of it thartwas 
’rifecessary for giving a consent which might bind him ahd rendcr 
'the covenant valid. - -)u’isu 

1243. The difference of these ways in which force is considered 
With respect to the liberty necessary in actions, and With respect 
tb the liberty which one ought to have when he enters, into a 
Covenant, consists in this, that in actions, when the case is about 
the’ not committing of a crime, either in matters of faith, or* in 
morals, he who in such a conjuncture yields to force, and commits 
fevil, might and ought, rather to have suffered the evils with .which 
he was threatened, than fail in what he owed to truth o t justice; 
the love of which, had he been sincere in it, would have enabled 
hiih to stand out against all terrors whatsoever, rather thOn 
abandon so essential a duty. Thus the force has not -quite, He* 
Strayed his liberty, but, weakening it, has engaged liim to make a 
bhd use of it, and to choose, freely to commit an evil action, that 
' he might avoid snfTering. But when the case is about a force that 
does not compel its to the breach of any duty, but which puts , us 
: «nly under the necessity of bearing a loss, he who finds, himself 
Ih such a conjuncture, that, he must either abandon his interest, 
tir, fotr the preservation of it, expose himself to the effects of vio- 
lehce, is in such a condition that he cannot' use. his liberty in 
'Choosing to preserve what others have a mind to make him lope* 
For although it be true that he might, if he pleased, suffer ,the 
evil with which he is threatened, yet reason determines his liberty 
to the choice Of bearing the loss, and freeing himself* by this lesser 
dvil from one much greater, which his resistance, would, -)i$ve 
drawn upon him. Thus it may be said, that he is, not fre?,,Opd 
'that he is forced ;* seeing it would not be a prudent us&qC^is 
-liberty, if he should choose to resist the violence, and to exppse 
• r hiiirtself to death, or other evils, that lie might prcserya his guqds* 
'For,' in Short, whatever is against prudence is co»trary i; aa 
v tight' rise of liberty; seeing the right use of it.is^useparalple 
from reason, ns the will is inseparable firom the , jgndepgtauding* 
It is easy to judge from this remark on the ^bartiy uepcssafy 


• L. SI i § 5, Z>. quod met cap #1 
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vinr coVenaAtsi that ,if the violence . l>e> sue}) that prudence and 
reRaba'Qbligehrm who is assaulted to abandon some partof bis 
: gdods* some right, or Other interest, rather than make resistance ; 
ithecobsent which he gives to a covenant that strips him of bis 
"goodsy "to ward off the danger that threatens him, 1ms not the 
character of the liberty that is necessary for entering into engage* 
ments,.and whatever he docs in this condition, against his interest, 
ou^ht to bo annulled. 

■ What Force annuls Covenants. — It is further to be :ob- 

served on the same subject, of the effect of force, in covenants, that 
all manner of force, all violence, all throatenings, are unlawful; 
’and that the law condemns, not only such as expose the life to 
danger, or the body to any torment, but also all sorts of bad 
I^MlIIhriOlf^^and all forcible means. And, in line, it is to be ’re- 
marked, that, seeing all persons have not the same courage to 
resist violence and threatening, and that many are so weak and 
(jehrftdthat they cannot standout against the least impressions, 
we Ought not to limit the protection of the laws against threaten- 
ings and violence so as to restrain only such .acts as are capable 
• tb' overcome persons of the. greatest courage and intrepidity. But 
»it is ju At likewise to protect the weakest and most fearful; and it 
is- chiefly on their account that tlie laws punish all acts of violence 
and oppression. 1 * Thus, «is the laws punish those who by some 
deceit or surprise take advantage of the simplicity of others, 
although the deceit does not amount to a direct forgery or other 
excess; 0 so likewise with much greater reason do the - laws chas- 
tise 'those who by any violent means strike terror into the minds 
Of weak persons, although the violence do not go so far as to put 
the life in danger. . - 

,i ; i243. It follows from all these principles, that, if a covenant has 
beten preceded by any act of forces any violence, any threatening, 
'that tnay have Obliged the person who complains of it to give a 
consent contrary to justice and to his own interest, it will not be, 
ttbdessary for obtaining a redress, to prove that his life was in 
ctatjjger, or toiS'*person exposed td any othet great violence. But if 
} !ft fchaHufrpear by the circumstances of the quality of the, pei&ofis, 
Of ^Helrtjustic© of the covenant, of the condition in which the.per- 
-sda’t^ajK' Vrhb brings the 'eomplarint, of the acts of violence, or of 
'tfi6-'tftrcatefiihgs, that the party gave* his consent barely because 

b Lecit. vi. 2 ; xix. 13. c C.l,D.dfdob 

vol. i. 43 
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of the force be was under ; it will be just to annul a covenant, 
which has no other cause or foundation besides t^lfjjjias 

keen? used (against him who has been engaged in a, 
trary- to justice and to his own interest,, . , . • ' ^ { v >ft 

. ; tl246> We have made here all these remarks, in orzder toj establish 
the natural principles of the rules relating to this matter ; . aji^ to . 
give a reason why we have not inserted among the rules of tips sec- 
tion that rule of the Roman law which says , that we are .pet to 
oreckon as violences suflieient, to annul a consent those which can 




only influence weak aud fearful persons ; but that the violence n^ust 
be such as to strike a terror capable of intimidating persons o|j the 
greatest courage ; d which another rule reduces to the danger of Ijfa 
.w? torment of the body; 0 for it is most just and reasonable, ar^ 
likewise agreeable to our practice, that, all manner of beqig t 

unlawful, we should restrain even those acts of it that do noi go 
to so great excess, and that reparation should be made of all the 
prejudice occasioned by act s of violence which engage the weakest 
persons to do a thing that is unjust and contrary to their interest. 
Which is founded likewise on some rules of the Roman law, by 
which all force is declared unlawful, and all acts of violence’ pro- 
hibited, even although they are employed to procure one’s self 
<.juaticc. f And these rules are so essential a part of the.l^yr of 
nature, that there would be no order in the society of mankind, 

. were, not even the least acts of violence repressed. 

Art. I. •• ’ • 

? ? j • ■ ■ * ; . ^ rr . 

i . . ^347. 'Definition of Force .- — By force is meant all unlawful ira- 
. preasions, which move auy one against his will, for fear of some 
.great evij, to give a consent which lie would not give if _ his liberty 
.were, firep from the said impression.* ' r 

. '*■!'■/«* *ii<r 

II. * .h-ifl-wiw 

1248. Effect of Force in Covenants.-— All covenants, to which 
.one of the .parties has consented only through force;, are 'null,}’ and 
the party who has made use of force will be punjphe4 -WcM; if' * 
cording to the quality of the fact, and be bound to moke goodv all 
,, the ipsa and damage which he shall have occasioned^ , '' ' 

L. 8, D. quod met- cow*. ' L. 13, C. detran^j^t.^, wnm 

* L. 13, Z>. quod TfftL caus. t ^ , .. ... , ‘ -t f h -i 

■ m L. 2, D . quod met. cents.;— L 3, $ 1, cod.; — f. 5, cod.; — 7. 1,' tod. * ^ 

* X. If D. quod inct caus.;—l. 3, cod.; — 1. 6, D. de of. prof ; — L 116, D.de reg. jwr. 
All sdrt of force, oil violence, and oppression, are prohibited by several ordinances* 
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1249. Divers Ways of using Force.-*— Although the violences 
offered; dnd the menances that arensed, do hot go to that extrem- 
ity, as to put the life in •danger, yet if other unlawful means are 
bsed, such as the keeping one shut up till he grants What is ’de- 
manded of him, if one exposes another to the hazard of sortih 
evil, the reasonable fear of which obliges him to give a forced con* 
sent,’ the said consent will be without effect; and the person who 
has used such unfair means to obtain it will be condemned to 
make goqd the damage, and undergo other punishments which he 
shall have deserved according to the circumstances. Thus; if hfe 
fc to whose hands were deposited papery or other things, denies 
that the said things were left with him; or threatens to burn 
What he is bound to restore, unless the person to whom- the things 
deposited belong give him a sum of money, or other thing, whteh 
lie unjustly demands; whatever shall have been consented to in 

is manner will be annulled ; and the depositary will be punished 
!pr his treachery, and for this exaction, according to the circum- 
stances. 0 

‘ • i ■ { . 

IV. 

1250. If a Magistrate abuses his Authority to intimidate one in 
order Jto extort a Consent. — If a magistrate or other officer uses 
his authority contrary to justice, and by threatening*,, or other un- 
lawful ways, whether it be for the interest of others or his own, 
engages any pcrSon to gi ve a consent, which is given purely out of 
fear of the evil which he is capable of doing, the consent extorted 
by, such violence will be annulled ; and the magistrate will be an- 
swerable for the damage which he shall have caused, d and be lle.- 
ble to the other jjenalties which such a misdemeanour may have 
merited. 

f . Z.$,$ 1, D. quell met. cans . ; — /. 1, rod. ; — /. 22, cod. ; — l. ult. $ 2, tod. The laws do 
not allow private persona to make use of any violence or force whatsoever, not even *to 
" do them selVc % j uiftre. And therefore much less do they permit them to use violfned^to 
4hrcSt*a,.'to intimidate, In order to extort a consent to an unjust pretension. . $cejijtthe 
end of the preomljle to this section tho law cited under the letter f. Sec also the sev- 
enth article of this section, and tfyc sixteenth article of the fifth section ot Owcwmktt. 'tyce 
B\^ Ley. y L 2 f ^3, 4, 5- • 

. ^ X. 4 t , t). quod met . cans . ; — l. ult. C. <U hisguos vi metusve c* g.e. See the* eighth 
lection of the Contract of Sale, in the preamble 
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Siv.lfiSl, Violence upon other Persons thdn him* whomthey .kQVea 
BBnd to force to a Consents — If the violence., the threats* pr,.pt$j$$ 
dm ys.ofthe like nature, arc used towards other persons! than.ihuft 
from whom they intend to extort a consent j and they iutjnjid&tp 
hirtl by the impression which the fear of seeing those , perspna 
exposed to any evil treatment makes upon him, as if .it is. hip wife, 
his son, or any other person whose sufferings ought sensibly ,fo 
affect him, the consent obtained by such means will be annulled, 
and the party offending be liable to damages and other jpenaldQfr 
according to the circumstances. 0 

VI - .. 

1252. What is done by Force is null, even with regard to those 
who did not use it. ■ — All that has been done by force will not only 
be null with respect to those who have used the force, but , a]$o 
with respect to all other persons who pretend to take advantage ;qf 
it. For what is of itself unlawful cannot subsist in favor of any 
person whatsoever, even although the persons who have done the 
violence reap no profit by it. f 

’.V. vii. " ■ : 

.1253. We are to judge of the Effects of the Force ly^the Cyrcum? 
stances. In ull cases where the question is aboufT annulling a 
covenant, or any consent that is pretended to have been giyenput 
of fear of some violence, or other bad treatment/ we are. to judge 
.of . them by the circumstances ; such as the injustice that has b^gn 
done to him who pretends to have been forced, the quality, of. .tfip 
persons, that of the menaces or otlier impressions ; as if a woman 
has been in danger of her honor ; if persons of a violent temper 
have threatened a weak person, and exposed him. fa eonje danger ; 
if it was in the day or night-time, in a town, or in the %ld?.. -Agid 
it is by these kind of circumstances, and others of thelikenqtp^p, 
Und by the cousequcncc of repressing all sorts of 1 yjelenc,e l ,^|jd 
unlawful means, that we'arc to judge of the regard ‘that is ito ( be 
had., to the fear winch the person who complains was in, and ^to 
the impression Which the fear was capable pf mahpigj 
reason and bis liberty.* 

v ^ uft. t). qtioiT Oft. <mtx . 4 */f- Ins*. <fe noral. ucH f ' ■>’ >• 

i; ’ t £. i4’ t I jjj /? </««? W(M. mu* :;—7; &, 4 1 , — 5,C! iod.' < ■ t ?ui 5o llrp Dill Ot 

5 7j. AX ex quit*. can*, maj . ; — /. 8, $ 2, eve/.; — /, ult. eod . ; — Z. 13, D. Quod MC^O 
See the third article of this section. * iM- 
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* 1254. A Wb&n Force is used to oblige one to comply with a ■ Thing 
violence has been made use of, instead of ieg&l 
Atettn§,tb force one to a compliance witii a thing that isjust, such 
a# ‘el 'debtor to pay wluit he owes ; the persons who have had vet 
coarse, to violent means will be liable to damages, and such other 
ptitiishment as the violence may have deserved, and even that of 
the loss of' the debt which shall have been exacted by such illegal 
ckrtitSeS, according as the quality of tho act may give occasion 
thdf itd. h : ’• ■’•■r- 


IX. 

1255. Counsel and Authority do not impose Force. — The ways 
Which have nothing of violence and injustice in ‘them, but Which 
rilfitke only impressions to iudnee people, to a complianee by other 
lawful and honest motives, are not sufficient to annul covenants. 
Thus, the counsel and authority of persons, the respect due to 
Whom engages people to a condescension, such as that of a father, 
magistrate, or other persons placed in some dignity, and who in- 
terest themselves in persuading and inducing persons to enter into 
some covenant, without using any violence, or threatening, are 
motives of which the impression has nothing contrary to liberty, 
khd Which does not annul the covenants. Thus, the soil who, 1 by 
the father’s persuasion, becomes surety for him, cannot complain 
its if the respect Which he had for the paternal authority had en- 
gaged him to it*by force. Thtls, he who becomes bound to a p$b> 
Sdii iri grcdt' power cannot pretend that his obligation is the' less 

vsilidupOn that account. 1 

ft r: 

.. •' • • X. . , „ . ... 


* 1 1256. Ah' Order of a Court of Justice is not Force. Whafc 
is done in obedience to the authority of justice, and to the 


■pfddf of 'k' jdd^c ‘within the bounds of his ministerial function, 
ckiinof' ‘bb ’ pretended to be' done by violence; for reason demand* 

ad rt* j'»*r I . • . .. . ; ; 


Q> |«ff. . ;'f r -JiMi •> : r 

-h £u 12. 4 2, A at tod met. c due . : — l. 13, in f. eod. ; — l 9, C. de Mg. et act. 

m&m tekmu ■> 


J 'nU 


* L 6, C.de hie qua vi mflusve c. g. -*> r. 1. 2, C. nejiscue telreep. ;.-H vi I; 20, eh 


pign. * We see by this law, that we are not to understand indefinitely that other rale which 
says that we ought not to taka that to be the will of. a sou which hit float in obedience 
to the will of his fathers Vcilo non creditor qui obsequitur unppria petrip. f. 4, ^ A de 


Ov r.[ ' , ; ... 
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that we should pay -obedience to those who suce in authorise 
over us. 1 


SECTION III. 

OF FKAL'D AND- STELI.IONATE. 

4257. Slellionate. — Stollionate is distinguished from fraud itn v 
general; for although it be but a kind of fraud, yet it bath its proper-' 
name. The word slellionate hath its rise in the Roman la Wy where-; 
the -Romans distinguished by the name of stellionatus all suchU 
cheats, impostures, and other criminal frauds which had no proper? 1 - 
name of their own. But they chiclly gave this name to thatkind- 
of fraud or crime which those persons are guilty of, who, having .' 
sold or mortgaged a thing to one person, sell it to another, without ^ 
telling him any thing of the first engagement.* • - • i- •! 

1258. It is in this last meaning that we take the word slettio- 
mate , restraining it to that kind of fraud where persons who, hav- 
ing sold, transferred, or mortgaged a certain thing, afterwards 
sell; transfer, or mortgage it to another, without acquainting'- 
him with the first engagement ; which is such a character in fraud s 
as to make it amount to a crime, and which is restrained by pun- 
ishments according to the circumstances. 

j'.ii/.., ■ 1 

Art. L 

1259. Definition of Fraud.- — By fraud is meant all surprise;"! 
trickj eunning, dissembling, and other unfair way’ that is used 1 to " 
cheat any one.* 

< ' . ■ II. 

1260. Fraud is judged by the Qualify of the Fact, and th&- 
cufnstances. — - The ways of cheating being infinite, it is rtotpbsSi* 
ble to rediice into a rule what fraud is sufficient to antrul a cbveha&i;' 
or tb givfr Occasion for recovering damages, and Whdt’ 
nihg lt axtifiees which the law connives at. Flit ' Some -Of ’tbteih' 

unpunished, and do in no way invalidate covenants ; and others 

, . . . ... . : • ’ • . v - \ r m X* 

i -L. Si f qmd nutf. can*. Sc* itye thirteenth section of tht Cbntoraet 

Corning forced sales. * ‘ ^ ** 

• Jm 3, \ 1, D. stdlion. 

• Jk 1, : 7vf fo df paet. 
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annul them. Thus, in a contract of sale, what the seller speaks^at 1 
random, to set off the merchandise which he sells, although very’' 
often contrary to truth, and consequently against, justice, is not re- 
puted to be such a frauckas is sufficient to annul the sale, if they 
be only such cunning artifices as the buyer may easily guard him- 
self against, and on which the sale doth not depend. But if the 
seller declares a quality of the thing which he sells, and thereby 
engages the buyer to purchase it ; as if he sells a land or tenement, 
with alright of service which is not due to it ; this will bo a fraud 
sufficient to annul the saie. Thus, in all cases where the question-- 
is; to know if there be nny fraud, it depends on the prudence, ©£ . 
the. judge to find it out, and to punish it, according to the quality :, 
of the fact and the circumstances. And us we ought not, on the > 
one; hand, easily to annul covenants, for every tiling that may not 
be within the bounds of a perfect, sincerity ; so, on tho other, we ; 
ought : not to suffer simplicit y and honesty to become a. prey to* , 
double-dealing and knavery . b 

"i v. ‘ ■> ■ 

III. 

1261. Fraud is never presumed , but ought always to be proved.-— 

Seeing fraud is a kind of crime, it is never presumed if there be 
nh proof of it . 0 ... 

> i : i < ■ f ■ ' . ' . ■ ' 

‘ - iv. .. / , ; 

1262. Difference between Personal Fraud and that which is called 
Dolus re ipsa. — We must distinguish the fraud mentioned here 
from -the damage which happens without the act of tho parties 
contracting.: As if, in the partition of up estate, one of the parties r? 
happens to be aggrieved by an excessive valuation of what fallaim,; 
his share, or if a purchaser is wronged by some vice in the thing 
sold, although th£ seller was ignorant of the said vicq. It is this 
damage, without the fraud of any person, which is called dolut -ft 
ipsfa . because one of the contractors happens to be. cheated by t-he^- 
tfrhug Itself, without, any fraud on the part of the othef, J But per-,1, 

ia that treated , of 'under, this title, implitji a., do- 
. sign*q£ owe; pf cop tractors to cheat the other, and the. actual, 

.-wsifio iftUf ■ titun: -•- .. 

-. h. 1, \ 1, D. de dcio } — 1. 1, $ D. de dqjl mail et met. except. ; — l. 1, D. dt dolo f — 
b $S$£h>dedeb> D. dtadil. td. See. the twelfth Article of the eleventh section of 

0» Q)ntract of Salt. * , ..•««> *•,••...» .»..«* 

* L.6, C.de dob. * ; .. 

* Jh. 36, D. de verb. ob. See the ninth article of theiixth section of Qnmantt ^ ; 



accomplishment of the cheat.* As if a son, concealing hi* father’s 
testament, transacts with a creditor whphad lost the title nr 
voucher of the debt owing to him, which the father had owned 
in his testament to be a just debt, and m^kes the. creditor by this 
means lose his debt. There is this difference between these two 
kinds of wrong, that that in which there is no personal fraud barely 
annuls the covenants, and entitles the party to damages, ifdhejcedie 
room, for it; f whereas personal fraud may sometimes be punished^, 
according to the circumstances. 

, !i ■ . ’ V.' 

,1263. Dq/htUipn of Slellionate. — Steliionatc is; that sort ojt frjau^., , 
which is : practised by him who assigns, sells, or mortgpge^ ^tH«s r 
same; thing which he had already assigned, sold, or mortgaged 
to another, and who conceals the former engagement.* And lye' 
likewise is guilty of stellionate who pawns one tiling instead. of > 
another, if it is of less value, h such as copper instead of gold ; qr 
who pawns a thing that is not his own. 1 


VI. 

; , 1264. Exception to the former Rule. — If the thing whichj if. 
pawned or mortgaged to a second creditor, after.it; has bepn 

§ owned or mortgaged tp a former, be sufficient tjpsatisfy ‘ hoth ? 
ien.it will not be reckoned steliionatc. 1 



VII. 


. , 12.Q5.. . The Effects of Stellionate . — Stellionate .not only anry^’ 
covenants in which it js found; but it is, moreover, r^ trair^ * 
and, punished according to the circumstances. 111 * 


£.10,) 1, D. qua in fraud, end. ; —l 1, inf D:de statu lib.f^-l. It; A'# kg.jif. * 

ffeoO fie nix'd? article of the eleventh section of tlie Contract of Sots. 

• £.9,1 \,D.MeU.;— l. 1, C.eotl. . 

• L. 36, D. de pign. act. 

1 £. 36, $ 1 , eod. Sco tho following nrtiele. 

1 L. 36. § 1, A de. pign. act. Wc do not look upon it ns stellionate where a debitor 
ifottgngw his whole estate to divers creditors nor oven where' the nataedafctf $r t wyt fl f ht 
ja mortgaged to scyisral, persons, prpvidul the debtor he othprypse, folv^j, 
tb judge by the circumstances which may have engaged the creditor, whether he f 

ed or 

• L. 3, \ 8, D. stdl. 
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SECTION IV. 

OP UNLAWFUL AND DISHONEST COVENANTS. 

Art. I. 

IS^dt.' Ttco Sorts of Unlawful Covenants. — Unlawful covenants 
ate those Which are contrary to law. And as there arc two kinds ’ 
of laws, the law of nature and the positive law of man, so there' 
are likewise two kinds of unlawful covenants ; to wit, those which 
are contrary to the law of nature and good manners, and those' 
Which transgress the positive law of man. Thus, it is against the 
laW of nature and good manners to treat about the committing -of 
a^robbery or a murder ; and these sorts of covenants are iri them- 
selves criminal and always null.' 1 Thus, it is against tin; positive 
'law of man to sell to strangers certain kinds of merchandises^ 
When such commerce is prohibited by some particular lnw. b 

II. 

1267. In what Respect a Covenant is contrary to Lav?. — We 
ought hot to place without distinction in the number of unlawful 
covenants, as being contrary to law, all those in which the parties 
agtee on something contrary to a law; but only those which are 
against the spirit and intention of the law, and which are such as 
are forbidden by the law. Thus, this covenant, wherein it is 
agreed that the Seller shall only warrant his own acts and 
promises, makes between the seller ami buyer a rule contrary tp 
thait of' the law, which ordains that tin* seller shall warrant the' 
thing sold against all evictions whatsoever. But that agreement' 
is nevertheless lawful ; for, this law being made only in favor of 
the purchaser, he may renounce what the law hath enacted for bis 
benefit ; and this the laws do not prohibit.” 

■ ill. ; ; 

> iSQB. Uhlmful Covenants liable to Phmshmcnt. — U^ftawful- 
ccWe^'anis 'are not only null, but are also liable to punishment,*' 

• L. 6, C. de pact. 

* See the ninth article of the ninth section of the Qmtract of Sale. 

.* X. W, C. de pact.;—/. 1, j 10, D. de oper. nov. nun/. Sec the twenty-seventh article 
at the second section of the Rules of Law. • 
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according as they transgress the prohibition and spirit of the 
law. 4 

IV. 

1269. Effect of Unlawful Covenants. — Unlawful covenants 
oblige to nothing, except to make; good the damage which they 
occasion, and to suffer the punishments which the persons may 
have, deserved who made them.* 

V. 

1270. When one may or may not recover what is unjustly given. 

— If the covenant is unlawful only on the part of him who 
receives, and not of him who gives, as if a depositary demands 
money for restoring the thing deposited with him, or a thief foe 
giving back what he has stolen, he who has given money on such 
.an account may demand it back, although the receiver hatre per- 
formed his agreement/ But if the covenant be unlawful both oh 
the part of the giver and receiver, as if one who has a lawsuit 
depending gives money to the judge to engage him to give judj^- 
jnent in his favor; or if one .person gives money to another to 
eugage him to do an evil action ; lie who has given the money Is 
justly stripped of what ho has laid out on such an account, ai&l 
he cannot recover it. And he who received the money cahiidt 
reap the profit of the price, of his crime ; but both the one and the 
pther will be chastised by making restitution, and undergoing tKe 
punishments which they shall have deserved.* ' 1 

« 

d. Logi a virtus hicc cst, imperare. v etnre, pcrnnttcrc, punire. L . D. de legib . 
r • This is a consequence of the foregoing article. 

‘ f L. I, $ teft. «* /. 3, IX de condkt. ob torptni vrl in j oat. cans* ; — 5, C. pod. ■ j a ., f - 

; # L. 3, D W. We do not insert in this article what is said in some laws, that, in, the 
eases where the covenant is unlawful on both sides, the condition of the receiver is feet* 
ter than that of tho giver ; the meaning of which is, that the receiver is wot made '^re- 
store What lie has received, and that in this sense his condition is die most advantjeigfnys. 
iSi et dantis et accipicntis turpis causa sit, posscssorem potiorem esse., 2ft idpo 
j^n centre. . L. 8, inf* D. de com i id. ob turp. can*. ; — l. 2, C. cod. ; — t 9, />. de dot. mat- 
except. It is neither justice nor reasmxhat makes the receivers ConAltiph iScttSr ; 
oli the contrary, it is both just and reasonable that lie should bexdiastl.scd/nOt4tdyj[ayido- 
frlvttfg him of such a gain, hot likewise by tho other punishments! wliic>, 
daeorv&h And wo see likewise that in the samp body of the lipirmu Jaww^rp.^lme 
laws are found, there is another law which enacts that ^liose who receive money to* mate 
trouble to one, to bring an action against him, or to accuse* him of H 
from so doing, shall be made to restore fourfold what they have received. V. L l t m prin «, 
tkfawdnm mb ; — ft. I i-l v 



BOOK *11. 


OP ENGAGEMENTS WHICH ARE FORMED 
WITHOUT A COVENANT. 


The Subject-Mutin' of this Second Book. — We have ex* 
plained, in the Treatise, of Lairs," (lie origin and nature of the sev- 
eral sorts of engagements which God produces among men, the 
.^etter to link them together in society; and we have endeavoured 
to discover in those sources the principles ami spirit of the Jaws 
yfjlich relate to the same engagements. For since God hath made 
society of mankind essential to their nature, that he might era- 
ploy them in the duties of mutual love, which he enjoins them by 
tile second law ; it is by the engagements under which he puts 
tiiein that he determines every one to the particular duties which 
lie has a mind to prescribe to him. Bo that it is from the nature 
qf these several engagements that we must discover their respec- 
tive rules, and particularly the rules of such engagements as are 
the subject-matter of the civil law. ' ■ 

1272. In order to a more particular inquiry into the several mat- 
ters treated of in the civil law, we hav^ ihade a plan of them, b ., in 
which we have distinguished two kinds of engagements. One is 
of those which are formed by the mutual will of two or more per- 
son*: in covenants ; and it is this kind which has bedn the subject* 
matter of the first book. The other is of those engagements 
Whiph. airp' fontted without the mutual will of the parties, but only 
'j$£he; .by ih 0 act of him who ^ engages himself without the par- 
ticipation : of the person to whom he is engaged, or even without 
tho will of either of the parties, and by a bore effect of the 
.p.bylfleisc'e. Aiid it is this second kind of engagements wft>hout?a 
^covenant, wbhib . we shall treat of in this second book. 

. v. , - 7 * • ■ ’ * 

.! :■ i *■ f- ■ 4 - ; * . . ■ 

• C$utp:l f n. 8; eh. 2, n. 3; ch. 3; ch. 4. b The TreoUim of Letm % dtep* If A 
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1273. It will be easy to discern, by the bare reading of tbe table 
of the titles of this book, the engagements which are formed by 
the will of one person alone, from those which God produces in- 
dependently of the will of both parties. f 

1274. The engagements which are formed by the will of the 
person alone who engages himself have this in common with the 
engagements that are formed by covenants, that, both the one and 
the other sort having for their cause the will of persons, there may 
be some of them which may not be just, and which may be contra- 
ry to law or good manners ; and in these engagements the parties 
lay themselves under no other obligation than that of repairing the 
evil that is done by them. 0 But the engagements which have only 
for their cause the divine providence, and which are independent 
on our wills, such as guardianships, public offices, and those which 
are formed by accidents, and by events brought to pass by God, 
without our participation, can have nothing in them that is unjust. 
And it is the hand of God, by which they are formed, that points 
out in every one of them what is the duty they oblige us to. Thus, 
whereas the greatest part of men, looking on these engagements, 
when they are painful and unprofitable, as being ojjjjy a grievous 
and heavy yoke, contrary to their interests and inclinations, shake 
them off as much as they can with impunity; they ought, on the 
contrary, to reverence in them that order of God which is a law to 
us, and to execute it with that fidelity and carefulness which we 
owe to whatever he commands. 

1275. Of all the engagements which arc formed without a cove- 
nant, that of the greatest importance, which comprehends in it the 
greatest number of duties, and which demands the greatest fideli- 
ty, is the engagement of tutors ; and it is also a matter that is 
amply discussed in the Roman laws ; wherefore we have thought 
fit to make i£ the first title of this second book ; and we. shall after- 
wards treat of the other engagements in their order. 

* See the preamble of the title of the T7ces of Covenant, and the third and fourth sec- 
tions of the same title. 
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of tputokS. 

1276. • Necessity of Guardianships. — It is equally for the benefit 
Off religion and civil government, that those who are deprived^ of 
tfi&r fathers', before they come to an age in which they may be ca- 
pable of governing themselves, should be put, till they arrive at 
suCh age, under the conduct of some person who may be to* then! 
instead of a father, as much as is possible, and who may take upon 
himself the care of their education and the management of theit 
estates'/* And it is to the persons who are called to this office that 
we give the name of tutors, or guardians. It is not necessary*?© 
&tplain here what that state is which we call minority, during 
Which persons are under tuition or guardianship, and how long ft 
lists. ; The reader may have recourse to what has been said dn 
this Subject in the Treatise of Laws, the eleventh chapter, No. 9, 
h.hd 'ih the title of Persons, Sect. I. art. 16, and Sect. II. art. "8 
&M9. 

'’1277.' The Nature of this Engagement. — The engagement' Of 
iiltofS or guardians is among the number of those which ate 
formed without a covenant; for it obliges those who are called' to 
that office, whether they will or not, by a just effect of the order of 
society among men, which does not permit that orphans shottld be 
abandoned. Thus, this duty naturally falls on those that are : their 
tf&aresi of kin, both because their relation engages them to it mo?e 
siriOtly, and because the care of tha^estates of minors beltings 
jirijseriy to those whom the law calls to succeed them, if thetfe 
dipe' ! iiij Causes which may excuse them from accepting the' Mid 
dMbe/ br' if thej’ are under no incapacities which ,may e*ehK&- 
them from it. 'As the tutor is obliged, without his will; tei $dk$- . 
care of the person and estate of the minor, so it is likewise just: 
fhatthe minor, on the other hand, should be reciprocally bound to- 
the tutor, to ratify, after he income to «age, whatever the-tUttifr 
shall have rightly managed, and to allow him the expenses WMfelt 
he shall have reasonably laid out. So that the guarctygnship> 
makes a reciprocal engagement between the tutor or guardian and 
the pupil, in the same manner as if they had contracted with one 
another. And it is for this mason that this * engagement is 
called in the Roman law a quasi contractus, thjtt is, lik§ to an< 

vol. i. 44 
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engagement produced by a contract between persons 4gjjfco treat 
together.* ‘ 

1278. Difference between our Usage and the Roman Law as to 
Tutorships or Guardianships. — Before -we t proceed to the explana- 
tion of the rules relating to tutorships of guardianships, it is 
necessary to remark on this subject some differences between our 
usage and the Roman law ; for without the knowledge of these 
differences the reader would be perplexed, in many articles, about 
the application of the rules which are here quoted. 

1279. The first of these differences consists in this, that by the 
Roman law tutors were given only to males under the age of 
fourteen years, and to females under the age of twelve ; and not 
to persons that were above that age ; and the tutorship ended 
when the pupils attained to the said respective ages of twelve and 
fourteen, which were called puberty. As to adult persons, or those 
who were arrived at the age of puberty, they had only, curators 
assigned them till they aqcomplished the age of five-and-twenty 
years, which was the full majority, according to the Romy^MtaF. 
And- even the said curators were given only in two casdMmie, 
when the minors themselves agreed to it ; b and the other, when 
the persons who had matters to settle and adjust with the minors 
procured curators to be assigned them, that they might prose- 
cute against the said curators the actions which they had against 
the minors.® But the tutor was discharged by the puberty of his 
pupil, and could not so* much as be named his curator if he de- 
clined it. d He Was obliged only, after his tutorship was at an end, 
to put the minor in mind to ;isk for a curator, and if he had affairs 
of the minor in his hap<l« +hat were not finished, he was to take 
care of them till there was a curator appointed to succeed him.* 
In France the tutorship lasts till the persons have fully completed 
the age of finp-and-twenty years. For according to our usage, as 


* V.l. 5, $ 1, D. de Mig • ct act. ; — §2, Instil, de obi. qua ex quasi contr. See fit the 
nmt places, other kinds of quasi contracts among coheirs or co-executors ; between the - 
executor and the legatee; between him who manages the affair of an absent per*on,*nd 
the said absent porson ; between those who happen to have any thing belonging to i them 
in common without a covenant ; and between him who receives that which ia not his due, 
and the person to whoift he must restore it. All these matters shall be treated of in their ’ 
proper places. , y : ( 

■ b i 9, Instit. de curat. 

* D.$ 2,i. 9, i3, p.quipetant tutoress— 1. 1, Cod. eod. 

'4 L. 90, Cod. de arc us. tut. 
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well as by the Roman law, it is only after the completion of this 
age that persons are held to be capable of nil sorts of engage* 
ments, without hopes of being relieved against them, in considura* 
tipn of their age. So 4 that in this title, therefore, we shall only 
make use of the name tutor, both as to those minors who are under 
the age of puberty, and those who are above it, and who are called 
adults, although in the laws which shall be quoted the words tutor 
and -curator must be understood in the sense which they had in the 
Roman law. 

1280. We must observe, as a second difference between our 
usage and the Roman law, that by the Roman law certain per* 
sons were called to tutorships preferably to all others, such as 
those who had been named by the father in his testament, and 
for want of such nomination the next of kin, f and if there were 
many in the same degree of kindred, they were all called together. 
But in France the usage is, that the relations of the minor are 
called to appear before the judge who has the appointment and 
nomination of the tutor, in order to sec such tutor assigned, and 
they do not implicitly follow the will of the father who had nomi- 
nated a tutor by his testament, nor the order of the proximity of 
blood. But the relations are, at liberty to make another choice, if 
they think there is occasion for it. And this liberty takes place, 
not only in the cases where the persons, whom the proximity of 
blood would call to the tutorship, should have just grounds of 
being excused from it, or should be incapable of it, but it is made 
use of to discharge very often the next of kin, who have no legal 
excuses to offer why they should be exempted from it And.it is 
for this reason that in France all tutqjjjhips are said to be dative; 
and although this usage is founded on a principle of equity, be* 
cause in reality it may so happen that the next of kin, who has 
not,, perhaps, sufficient excuses to exempt him from £he tutorship, 
may not have the qualifications that are necessary to make a good 
tutor ; yet this liberty is very often turned to a bad use, and the 

. nearest relations, who often have not the good of the minora so 
much in tty&ir view as to get themselves delivered from the burden 
of t*he tutorship, contrive, by their intrigues, to get it settled on the 
remotest’ relations ; which is. an abuse that ought to be corrected, 
by some proper regiilatioA for thgit purpose. 

■ r: - i L* 1, D.de tmtam. tut. ; — Instit. de kg. pgn. tut. ; — l.letl. 6, £>. de kg. tut.;-~Nov. 
118, pap. 5. fitee the eighth article of the first section. • 
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1281. The third difference between our usage and the Botiian 
law consists in the manner of appointing tutors to minors.: - For 
.seeing there was not in Rome any public officer who didthe 
functions which in this kingdom are performed by the king’s proe- 
tors in the respective jurisdictions, it was required that tile' 
mothers of the minors, their relations, their friends, or their- i liber- 

, tines , that is, those who had been set at liberty from slavery by 
the ancestors of the minors, should apply to the magistrates to 
have tutors assigned them.* But in France it is the duty of the 
king’s proctors, and of those who perform the functions of that 
office in the inferior courts of lords of manors, to see tbat -minors 
have tutors assigned them ; and the mothers, or relations, who 
have a mind to see that due care be taken of it, may apply to the 
said officers for their assistance in this matter. 

1282. As to the other differences which may happen to be be- 
tween our usage and the Roman law, they shall be taken notice 
of in their proper places, and it is not necessary to say any thing 
-of them here. 


SBCTI^.I. 

OF TUTORS, AND OF THEIR NOMINATION. 

Art. I. 

1283. Definition of Tutorship. — The tutor is he to whom is 
■committed the care of the person and estate of the minor. And 
this office is called tutorship or guardianship; 6 that is, an engage- 
ment to take that care. b 


II. 

1284. Duration of the Tutorship. — The minor is he who has 
not as yet five-and-twenty years complete. 0 ' And those who ore 
under the said age when their fathers die, being in that state wkfch 
is called infancy or minority, are put under tuition while the- Jhid 
state lasts. 4 * v - 


* TO. 3D. qui petant tutoree. • $ 3,,/nst. de tutel.s—l.% i i, B.eod. : 

h I et 3, Inti, de tut. : — l. 1, D.eod.; — d.l. § 1; — L 14, D. detest, tut; — 1. 13, $ 3,2), 

eh a dm. et per. tut. 

* L. 3, § 3, D. de minor. See, touching the bissextile, the twentieth article of the first 
section of the Reecjstion of Contracts. 

4 Inst, de curat. See the remark in the preamble to this title; concerning the diftuenc* 
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# r 1285. The, nearest Relations ought to be appointed Tutors f if there 
is no Reason to the contrary. — Although it be natural to name 
for the tuition of a minor him whom the nearness of blood calfe 
to be the minor’s heir and successor ; * yet seeing that it may often 
happen that the nearest relations are either incapable of being 
tutors, or have lawful excuses for declining the said office, we may 
name for tutors relations of a remoter degree/ or, in default of re- 
lations, those who are allied by marriage, and even strangers, if 
there -be no relations or allies who can be named, that is, who are 
capable Of being tutors, and who have no lawful excuse for de- 
clining the office. And if, in the place where the pupil resides, 
there be no person lit to be' tutor, one may be chosen out of the 
neighbouring places.® 


1286. Nomination of the Tutor by the Father or Mother. — Fa- 
thers h and mothers* may name tutors to their infant children. 
But although their choice be a presumption of the capacity and 
solvency of the person whom they have named, yet others may be 
named in their place, if there be any cause which requireth the 
making of another chohta^For it may happen, either that the' 
father has made a bad choiro, or that some change hath afterwards 
happened either in the morals or substance of the person whom 
he has named. 1 


V. 

1287. One or more Tutors may be named. — We may name to 
only one minor one or more tutors, it’liS condition and the large- 
ness of his estate require the administration of several persons. 01 
And the tutors* manage either jointly together the whole estate of 
the minor, or each of them apart that which is separately commit- 

between those who arc under puberty and those who are adult, and the duration of tbs 
tutorship. ; 

:‘;: r • L. 1, D*de leg. tut. 

I L. 1, 4 1, D. de leg. tut. « ; 

* L. 24, D. de tut. et cur. datie; — 1. 1, 4 10, D. de mag. conv. ; — l. 33, D. de teuton. tut, 
See the twenty-fifth article of tlfe seventh section- * * * 

b X.,1, D. de tettam. tut. * 

; 1 Z. 4, 4 1, eorf. • . 

I It. -10, D. de conf. tut. ; — l. 3, $ 3, D.de adm. et per. tut. • 

> * W.X. 37, D. de tut. et cur. dot.; — l. 3,, A de adm. et per. tuLf—d. 1. 4 1 ; —1.24,4 1 t«od. 

44* 
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|ted to his charge, according to the rules which' shall be expi&ihed 
■Jpiita proper place. 11 " 

VL 

1288. Tutors Honorary and Tutors Onerary.' — Beside the tutors 
who aTe commonly given to minors of aUOonditions for the mart- 
agemfent of their affairs, sometimes others are named, who are 
called honorary tutors, when the condition of the miqor deserves 
it. And their function is to watch over the administration ot 
those tutors who act,- and to advise them ; and for distinction’s 
Sake, the tutors who have the burden of the actual management 
of the minor’s concerns are called onerary tutors. 0 

VII. 

• 1289. Tutors ought to he confirmed by the Judge. — All tutors, 
whether they be named by the father or mother of the minor, or 
whether they be called to* the office by proximity of blood or be 
otherwise chosen, ought to be judicially confirmed by the judge of 
the guardianship ; that is, the judge of the place where the minor 
bath his residence.** 

VIII. 

1290. Tutors with Surety , or without it. — The nomination of 
tutors may be made two ways, as to what concerns the safety of 
the minor’s estates. One is, when those who name them inform 
themselves well of the solvency of the tutors, 'without obliging 
them to give security : and the other is, when the tutors are not 
a&mtted to the tutorship or^uardianship without giving security;* 


■ See the twenty-eighth article of the fifth section. V, 

• L. 14, § 1, D. d§ solut. ; — l. 26, § 1, D. de test . tut. ; — 7. 3, § 2, D. de adm. 

See the thirty-first article of the third section. 5 \ * 

P I». tm. C. ubi per . tut . ; — v . toto tit D. de confirm, tutor . ct tit Inst, de Atil. tut . In 
J;he judge does not name the tutor, nor confirm him whom the father has named, : 
the advice of tlie /riends and relations. V. 1. ult. §§ 1 et 2, C.de adm . tut., where 
ii s made of taking the advice of thp, relations in qaming a curator for a lawsuit. , 

*1 (Legitimos tutores) cogi satisdare ccrtum cst. L. 5, § \ % D. de leyit. tut. Nonnfctife 
quam satisdado ab eis non petitur. D. I § 3. These texts respected only tjie tutarswbb 
were called Jby proximity of blood. For the tutors who were named in the father^ testa-, 

ment were not obliged to* give security. L. 17, D. de test. tut. It is an easy. matter to 
peredve the reason of this difference which the Homan law made between these two forts 
of tutors. According to oar usage, no* tutor is obliged to give security. But it may 
' sometimes happen, in a competkion about the tutorship or guardianship, that those who put 
in for it, although the/ were not bound to give security, do nevertheless offer it of theit 
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Which takes place only with respect to those who are willing to 
accept the tutorship or guardianship on that condition. 

IX. , 

1291. Preference of the Tutor who offers to give Security. — - If, 
of two or more persons who are named tutors, one offers to give 
security and the others make no such offer, he who offers to give 
security’ shall be preferred,' if there is no reason for preferring 
another, either on the account of morals or for other causes. 

X. 

1292. The Father or Grandfather Tutor. — The father hath the 
ajjJmMstration of the goods of his children ; with respect to which 
U$|Pt i them instead of a tutor by law.* 

XI. 

x293. Who may be Tutors. — All persons may be named tutors, 
who are not under some incapacity, or who have not some lawful 
excuse for being exempted from the said office ; 4 so that it is only 
necessary to know who are the persons that are by law declared 
incapable of the office of guardianship, or exempted from it. And 
this shall be the subject-matter of the seventh section. 

XII. 

1294. The Tutor takes an Oath of Faithful Administration. — 
The tutor being /lamed, he takes an oath in court faithfully and 
truly to execute the said office, and to procure on all occasions the 
good of the minor. 1 * 


own accord, because of the interest which the/ may have in the preservation of the effects 
belonging to the estate ; the said offer giving tlmm the preference before others who 
might be called to the tutorship, and who might be less solvent See 4he following orti* 
dem and the thirteenth article of the third section. 

f 4 17, i 1, D.de test . tut.;—/. 13, in fine , D. de tut. et curat, dot . ; — /. 21, { 5, D. eed. 
See ike 'thirtieth article of the third section. 

*L. 5, G ", de data; — Inst, de leg. per. tut. ; — l. 7, C. de cur . fur. See the fifth article ef 
the first section of Curators. • 

e £ $ 3, D. deexcus. * 

M Novell. 72, c. ult. ; — v. I 7, $ 5, C. de curat, fur. See the first article of the lecbtid 
section of Curators: - •• 
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SECTION II. 

OF THE POWER OF TUTORS. ; ,r ? 

* 

1395. Tutorship or Guardianship is a General Engagement. — 
It is to be remarked in general, on this and the following sections, 
that, the office of a tutor extending . to all that concerns the gov- 
ernment of the person or management of the estate of the mmol’, 
it comprehends all that variety of engagements which the alfaip 
of all kinds which may fall out render necessary. And this dis- 
tinguishes tutorship or guardianship from the particular engage- 
ments that are formed ; for example, either by sale, by letting to 
hire, by a loan, by a deposit, and others of the like nature. For 
whereas those engagements have their limits, regulated by their 
nature, the variety of things that fall under the administration of 
tutors makes their engagement to be general and indefinite.* We 
shall explain in this and the following sections the rules which 
relate to the administration of tutors, their engagements, and the 
power which they have by law. 

, 1296. Tutors ought to take Advice of the Relations of their 

Minors. — It may not be amiss to observe here how proper it is 
for tutors to consult with the relations of their minors, as to the 
manner and method of their education, the laying out of their 
money, the management of their affairs, the regulating their 
expenses of all kinds, and in every thing else in the exercise of 
their tutorship that may admit of any difficulty. 

1297, In France it is the constant custom anA usage to name 
a certain number of relati6ns of the minor, or other persons, 
whose advice the tutor* iS^obliged to take, and to govern himself 
by their counsel; and it is upon the deliberations and counsels of 
the said persons that the judge examines into tjje conduct of the 
tutors, and that he allows or disallows their expenses which may 
be liable to any exception. And in matters of the greatest impor- 
tance, such as the marriage of minors, the alienation of %fir 
immovables, and other affairs of consequence, it is ns nail f^i 
France to assemble before the judge, either, the persons wheate 
appointed for the ordinary counsel of the tutor, or a greater num- 
ber of ^relations, to give their advice in * such matters, which may 

serve as a rule to the tutor. * 

• ....... > 

* £. 38, t>. depot* See the lost article of the first section of Partnerthjfp 
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' 1298. We see some footsteps of this in the Roman law itself, 
that in certain cases the magistrate did, of his own accord, and by- 
virtue of his office, take the advice of the relations, either touching 
the education of the iftinor, when there happened to be any diffi- 
culty in it, or concerning the alienation of any part of his eslate. b 
And there is, likewise, in the Roman law an example of a council 
appointed to the tutor by the father of the minor. 0 But our usage 
%rith respect to the council of the tutor is different, and extends 
in general to his whole administration ; and it is according to this 
usage that we are to interpret the rules which relate to the power 
of tutors. 

Art. I. 

1299. The Function of a Tutor. — The tutor being named to be 
in the place of a father to the minor, his office implies two general 
obligations; one relates to the government and education of the 
person of the minor; and the other concerns the administration 
and care of his estate. Tims, the law gives to the tutor the power 
and authority that arc necessary for these functions, 0 and obliges 
him likewise to discharge them with that exactness and fidelity 
which such a trust requires. 1 * 

IL 

1300. The Poiccr and Authority of the Tutor. — The power and 
authority of the tutor extend to every thing that may be necessary 
for the right use. of his administration ; and the laws consider him 
as a father of a family, and even give him the name of master. 
But he is only to administer as a good and careful husband, and 
is bound to give an account of the uscTwhich he shall have made 

‘ of the power that is given him.® 

III. 

1301. The Expenses which the Tutor may lay out. — The tutor 
may lay out all expenses that are necessary, useful, or decent, for 
Vfhe affairs of the minor, for rep.airs, for tl}e charges of lawsuits, for 

j|v • 

£• 

h L. 1, C. u tii pup. edue . debeat ; — l. 5, § 11, D. de reb. ear. tjui tub. tut . 

* L. 5 , $%,D de adm. et per . tth. 

* 1.1, D. de tut.;— i 1, Inst. eod. 9 

See the roles of this anjl the two following sections. 

> L. 10, D. de adm. et per . tut.;—l. 27, eorf. ; — l 157, D. de teg. jur.;—l. 7, § 3, D. 
jro emptore. • 
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a journey, and pn other such like occasions, according as the 
quality of the min or’s estate, the nature of affairs and ciroum- 
stances, may require. And in case there be any doubt about the 
usefulness or necessity of the expenses, he^ ought to get them reg- 
ulatetl by the judge. 4 But the expenses cannot exceed the reve- v 
nue or income, unless it be in cases of great necessity for' the 
good of the minor.® 


IV. 

1302. Administration of Affairs. — The administfation of the 
tutor reaches to every thing that is necessary or useful to the mi- 
nor. Thus, he may pay off the debts owing by the minor, if they , 
be clear and liquidated, he may acquit the charges, call in the debts 
that are due to him, and make the necessary repairs. But he 
cannot alienate the immovable goods of the minor except for 
necessary causes, such as the discharging of debts, if they are press- 
ing or burdensome ; and tjiat. only when the ready money, the rents, 
the debts owing to the minor, and his other movable effects, .a*© 
not sufficient to discharge what lie owes. In which case, the alien- 
ation is to be made after a judicial inquiry into the matter, by the 
advice of the relations, after the tutor has given in a statement of 
the minor’s effects, by a short inventory and account, and after the 
sale has been judicially decreed, in which the formalities prescribed 
in such sorts of sales arc to be observed/ 


V. 

1303. The Extent and Limits of the Power of the Tutor. — The 
tutor may always make the minor’s condition better, may accept 
in his name gifts that wflfnot be burdensome to him, may trans- 
act in such a manner that the minor, if he be a creditor, may pre- 
serve his debt, and if he be debtor, may find hie account either 
in the diminution of the debt, or in the ease of payment. But tm>! 
tutor cannot give away the goods of the minor, nor transact sp.’.jwk'. 
to lose or diminish any right belonging to him, nor lay newbh$te 
dens, such as services, on the lands or tenements ; neither 

4 L. 3, C.deadm. tut.; — 1. 1, 4 9. D. de tut. et rat. dietr.;—l. 1,4 4, 2 D.de oontr . 
ut. act. ( " * 

* L. 3, i>. de cont. tut. et ut. act. Sco the two following articles. 

1 L. 87, D.deadm. et per. tut; — 1. 14, 4 1 ,D.de eolut.; — l. 46, 4 utt D. de.adm.et per. 
tut- ; — l- 6, C. de prod, et at. red. min .f — 1. 1, 4 3, D. de reb. ear. qui tub. tut; — l. U,eod.; 
—t 5, 4 9, eod. ; — d. Z. 5, 4 11. See the twenty-fourth and the following articles of the 
> second lection of the -Resksaion of Oontractt 
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begin to prosecute a lawsuit that is not well grounded, nor refer a - 
debt* to the debtor’s oath, unless there be no possible way of 
proving the debt, and this be the only remedy that is left; axid^ 
in a word, he cannot, in any thing make his pupil’s condition 
worse.* 


VI. 

f o 

1304. Of the Tutor who makes a Bad Use of his Power. — If the 
tutor abuses his power, whether it be through fraud and knavery,- 
or through some fault, he shall be answerable for it ; as if he omits 
to take counsel in an affair that requires it, if he makes a bad pur- 
chase, being prevailed on by bribery and favor, or if he commences 
or carries on a suit that is ill founded. 11 


VII. 

1305. If the Father has ordered the Tutor to follow the Mother’s 
Advice. — If the minor’s father had ordered the tutor to govern 
himself, in the management of his sou’s concerns, wholly by the 
advice of the mother, and that in that case lie should not be ac- 
countable for the event, he would nevertheless be made answer- 
able for what he had wrongfully transacted by the mother’s ad- 
vice, if the same was imprudent. But if the advice was reason- 
able, nothing could be laid to the tutor’s charge for having fol- 
lowed it. 1 


, VIII. 

1306. In what Manner the Tutor acts by the Minor. — The tutor 
exercises his power in the affairs of tk^^iainor two ways. One is 
by authorizing his minor to act when he is present; and the other 
is by acting as tutor, whether the minor be present or not. In both 
yvhich cases he is responsible, both for what he authorizes, and for 
’%hat he does. 1 
, 4 : > • 

. 

' 40, 4 tut. D. de adm. « per. tut. ; — l- 22, eod. ; — l. 3, § 5, D. Je reb. eor. q. 1. t. 

de adm.dtut. ; — l. 35, D. dejurejur. ;• — v. 1. 17, §§*1 et 2, eod. See the fifth article 
second section of Covenants . See the tenth article of this section. See the second 
..iificie of the second section of Novations . . .. 

L. 7, § 2, D. de adm . et per . tutu ; — /. 57, eod . ; — l. 6, C. eod . Sec the nintlf ahd elev- 
enth artides of the third section. • 

\ L. 5, § 8, D. de adm . et per . tut. • 

i £. 1, $ 2, Z>. de adm. et per . tut.; — v. d, t.tf 3 et 4. See the ninth article of the third 
ffectioti. 



the c*vm xaw. 

m 

'1307.. Effects of the Tutor’s Authority. -*, The po\^r 4«d ****l#>r- 
ity =6f the tutor have this effect* that whatever . he ; does- i&roahsid* 
ered as the proper act of the minor. j^Jid whether h & i obliges 
himself for the minor as his tutor* or whether others - oblige 
themselves to him in this quality, and whether he obtains Judg- 
ment against others, or judgment- passes against him, it is * the 
minor that becomes thereby creditor or debtor, and the obligations 
and condemnations have their effect for or against him. m - 

X. 


1308. Restitution of the Minor notwithstanding the Tutors Au- 
thority. — If the minor has suffered considerable loss by what the 
tutor has transacted even honestly and uprightly, whether with or 
without the minor’s concurrence, the authority of the tutor 'Will be 
no' hindrance why the minor may not have relief in this caseudf 
thbre be ground for it," according to the rules which shall be .Vflpf 
plained in the title of Restitution of Things to their First Sknm 
For the tutor has only power to preserve the estate of the minor, 
and not to waste it. 


. ‘ 1309. In an Affair between the Tutor and the Minor another Tutor 
& substituted. — ^ — If the tutor hath in his own name any claim against 
His minor, he cannot authorize him in any thing relating to his 
own concern. But in this case a curator dr substitute tutoj is 
given to the minor, who is to defend him against the pretensions 
of his tutor. If the mLuor has two or more tutors, then one of the 
tutor# shall defend him against the other. But if the bt&ihess 
'Were to authorize the minor to accept, for instance, an inheritance 
that Is riot burdensome, to which the tutor happens to bea credi- 
tor, the tutor may authorize his minor to accept of the mheritanq^ 
although, by a consequence of the engagements which’ heq< 
into by taking upon him the quality of heir, he bccoxnesil 
his tutor.® 



JfiT \ R de adm.et pier. tut. l. 7, T). quando ex jbe.tut.f—L 3, Ctquamie'ed 

quando tut. See the following article. - ’ « v -i -r 

7,$ 3, D'jpro imp. t. 2, D. de auct. et cons . tut; ^£2, tOuf.vcl citri i forth ^See 
f jbk Mkfh^h article ofthc sccovd section of JRactsstons. - ■ ■■ -A - . 

~" r ? i:-I t D. 3e qutk et cons. ; — /. 5, etxl. ; — 3, $ % J>. deiutcl.;—l 1, V. 4e tf ULdemd. 
Nok.iX, c. 2"; — l 24, D. de test. tut . ; — /. 1, D. deauet.fi corifcfitf 
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' 1310. The Tutor cannot accept an Assignment of a Debt owing by 
his Minor. — The tutor cannot accept an . assignment of a debt 
owing by 'his minor; aryd if he does, he shall lose* the debt that 
is assigned ; unless the circumstances justify what he does, as if 
tile tutor pays a debt with his own money, that he may put a stop 
to or prevent an attachment of the goods of the minor.* 


SECTION III. 

OP THE ENGAGEMENTS OP TUTORS. 

Art. I. 

1311. - The Tutor is obliged to act. — He who has been named 
tutor, and who has no excuse, is obliged to accept and execute 
tiie tutorship. And he shall be accountable, not only for what he 
has managed ill, but also for what he has omitted to do. a 

II. 

1312. The First Engagement of the Tutor is to look after the 
Minor's Education. — The first engagement of the tutor is to 
take care of the person of his minor, to look after his education 
and conduct, and to lay out therefor necessary and reasonable 
charges, according as the quality and estate of the minor may 
require. 11 


III. 

1313. The Minor's Mother is intrusted with his Education , if it 
is not otherwise provided. — The mothers of minors are intrusted 
.pith their education, although they have not the guardianship s 
leas there be just reasons to deprive them of it ; which, in case 
loubt, ought to be determined by the judge, with the advice of 
lations. 0 



P. 72, Cm 5. 

> Sly D . de reb. ear. qui sub tut. 

, l, D.deadm. etper.tut.;~d L $ 1 I. l,D.detvtela etrat.; — l. 6, C. detfmt. tut y. 
— & 5y J lift. D. de adm. et per. tut. See the jiinth articlo of this section. 
b L. ISy f 3, D.de adm. et per. tut. See the fifth gnd following articles. 
e L. 1, C. ubi pup . educ. ; — Nov. 22, c. 88. We have not inserted in this rule, that the 
nether by marrying a second husband forfeits the education of her chfidien by the first 
narriage, as the law quoted on this article seems to determine. For although this con 

vol. i. 45 * 
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• IV. - ,, ... 

*1314. Of the Mother whotinarries & Second Husband. — If the 
mother of the minor has married a second husband, the education 
of her children may be taken from her, or ( left to her in her mas* 
tied state r i with her second husband, according as the circum- 
stances may require.* 1 

i.Oii . .. • 

V. 

1315. Expenses of Education. — The education of the miribr 
comprehends his food and raiment, his lodging, medicines, salaries 
to preceptors, charges laid out on his studies and other exercises ; 
and, in general, all necessary and reasonable expenses, according 
to the quality and estate of the minor. 8 

VL 

1316. How these Expenses are regulated. — The expenses of 
education ought to be regulated in such a manner, that nothings 
decent or necessary be wanting to the minor, according to his,qon. 
dition and his revenue ; and likewise that his whole income be 
not laid out on his education/ And even as to minors who have 
the greatest estates, the expenses of their education ougtft to be 
moderated.* And if the estate of the minor increases or is dimin- 
ished, the expenses of education may be augmented or diminished 
iiiproportion<if it be necessary. 11 

' ■ ■ .u,‘ 

VII. 

1317. The*Will of the Father about the Minor's Education. — If 
the father of the minor him regulated what concerns his education, 
eitlier as to the place where he should be educated, or the manner 
Or expenses of his education, his will ought to be observed in this 
matter, unless there be just cause for regulating' these things) in 
another manner. Thus, tor example, if the father, believing hh*»*S: 
self to be richer than he really was, had ordejed too expensivei^^ 

•(deration ought sometimes to have this effect, yet by oar custom the mother 
prired of the education of her children by the bare effect of her marrying a second hftiifi 
bgnd. See the following article. - 

* This Is a consequence of the fbregoing article, nn<\ of the fourth article of the ' 

section ; where it is said that the fathcr-in-lar may be tutor. 

* 4 2, D. ubi pup. educ. ; — 1 12, § fl, D. de adm. et per. fid.;— i, 3, f 3, D. vbipxp- educ. ; 
— u.J.ii U. C. de aliment. pup. pntst. 

f ts. S, 4 l,'!).' tibipup. eduC'f—l. 3, f 1, e*d. /— Jfos. 72, c/7 . 

*D.L 8, | 3. * h D.L^iuU. 



TUTORS. 


TIT. I. SEC. tVL\ 


m 


education for hia son, it may bemoderated ; as, on the contrary, 
it may be' augmented, if what the father has appointed be not suf- 
ficient, according to the condition and estate of the minor. Thus, 
one might commit thp education to other persons than those 
named by the father, if it should be found that the conduct of the 
said persons would expose either the life or manners of the minor 
to any„danger. And if the father had intrusted the education of 
his son to the person whom he had substituted to succeed him in 
thh estate, the judge ought in prudence, with the advice. of the 
minor’s relations, to prevent both the danger and even the suspi- 
cion, of it, if there should appear to be any ground for it. .Thus, 
in other difficulties of the like nature, it will be prudent to follow, 
or not to follow the directions of the father, according as the con- 
sideration of the advantages of the minor may require.* 


VIII. 

^ 1318. A Minor without an Estate. — If the minor have no estate, 
or has not sufficient for his maintenance, the tutor is not obliged 
to contribute any thing of his own towards it. For the office of a 
tutor consists only in taking such care as the administration of 
the minor’s concerns may demand. 1 


1319. The Second Engagement of the Tutor is the Administra- 
tion of the Estate. — The second engagement of the tutor concerns 
t^e administration of the estate of the minor. And this engage- 
ment obliges him to take the same pare of the goods and affairs 
of his minor, as a careful master o^aj^mily takes of his own. 
Thus, the tutor must answer for any fraud, and for faults that are 
contrary to this care ; but not for the bad success of what shall 
.have been rightly .managed, nor for accidents.” 1 

: 

jpl320. Inventory of the Goods of the Minor. — The first duty of 
‘^pftNtata^ $s to the administration of the goods of the minor, is to 

$-4.Z. 2,4 JD. ubi pup. edue. £ — l. l, D. eod l; — L 5, tod.; — l- 3, \ 1 , tod.^ jfat die 

eighteenth article. 

1 X. l, i t& D. ubi pup. cduc. 

m L. 33, D.deadm . et per , tut.; — L 10, eod.;~ ?. l f D. de tutda et rat*; — t. 7, C. orb. 

3, 17, D. de o ont. tui. et vt. act.y—l. 4, <7. de per . tut # See the thirty-fourth 
article*. ‘ 
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make' an • inventory of them, as the-, judges 48haJ^< 

entersupon the ' management ofthe estate ; ithat 

what he is charged withal, and that: he may be.rabfo to tgiw r HP 

account bf it whein his tutorship is at attend. But; if, before tfep 

Aia king of the inventory, there happens any affair,; which does i80t 

admit of delay, the tutor may give order about it, according, as 

necessity shall require. 11 


? 1321. The Inventory being made, the Writings <md Effects are 
put into the Hands of the Tutors. — The inventory of'thevgoods 
being made, all the deeds and writings are delivered, over into the 
hands of the tutor, that he may take care of the affairs, call in the 
debts, use all necessary diligence in lawsuits, and give order about 
every thing wherein the interest of the minor is concerned.® But 
as to lawsuits, he ought neither to commence any for the minor, 
•tior defend any that are brought against him, without the' ‘advice 
df the persons of whom he is to take counsel in the matter. And 
he ought likewise to govern himself by their advice, in suing the 
debtors ofthe minor, that he may not engage him in any fruitless 
lawsuits against debtors who are not solvent. And, in fine, in all 
things doubtful, the tutor ought to govern himself according to 
the advice of the relations of the minor. 

-if-* ■> ■>. ; ■ 

O'.i.f* /.i > ,>■ XII. 

■■ 1822 . The Tutor is pvt into Possession of all' the Goods. - — All 
the ’ immovables belonging to the minor are likewise put into the 
power and possession of-tht? tutor, that he may take care of them, 
xeap the fruits, and gather in the revenues. 9 



, XIII. 

1323. The Tutor ought to sell the Movables betongit 
Minor. — « Seeing movables are liable to perish, or tobe-j 
that besides they yield no revenue, the tutors ought to teU-tii 

" • * ■ • ■ * -.‘v. HUhHik.&fa'p 

. C. de qdm' tut. ; — l. 7, D. de adm. et per. tut . ; — t. ult. § I, C. cd&it. 

° Jj.ult. } l, C' Urb- tut. ; — l. 2, C. arbit. tut.; — l 5Z, D. de adm. et 
mtotib arOclo. : '*• ^ t 

P L. 15, } 5, D. qui satisd. cog. According to the iiistig6 in 
aro fanned out to the highest bidder, ‘after public notice given, - 



the relations’; and the tutor is not Allowed to keep the lands in no 

person can he found to take them to farm* and even in h6 fMHH tSSbsA on 

the conditions which he and the minor's relations agree on. * * 



trtrt 1 the • money" to <■ interest^ or em jdoydfedit ' 
’But if there should happen -to beasiyryuat 
e&usti ' bfdeteyv : a»‘in that case dbe tutor ought not .to be blamed 
Tfbr notusihg'tdo precipitate a diligence, so likewise he ought 
irdt to bo et&tisedif he has been guilty of any negligence on hi! 
part.* ‘ 


thy f j^uijtJhsiso»uf latida 


XIV. 


1324. The Tutor cannot purchase the Goods of the Minor. — 
The tutot Cannot purchase the goods of his minor, either directly 
inhis own’ name, or by the interposition of a third person* * For 
besides that he cannot be seller and buyer of the same thing, be 
riright easily cheat, and purchase at an under rate what he has itbe 
aateof.* 


XV. 

v” 1325; Exception to the Rule for the Sale of Movables* — If 
Sfitiong the movable things there be some which are o£ necessary 
USe to the estate of the minor, such as cattle in a farm, wing* 
presses, or vessels for tho vintage, , and others of the like nature, 
these kinds of movables are to be kept.* 


XVI. 

1326. Another ’Exception . — If the guardianship is to last but a 
short time, the minor being near at age, and it be found more 
Useful to keep tlfe movables that ♦may be necessary to him when 
hfc eomee to be of age, since, if he has them not of his own, /he 


<1 L. 7, $ 1, D. de adm. et per . tut '. ; — l. ult. § ult. C. tod. l. 22, in Jtn& f (Z eodt. 

C* quando decreto opus non est ; — 1. 3, C. de pcric . tut. ; — l. 24, C. de adm . tut By the an 
dent law of tho Ronfans, the tutor was not only obliged to 6e11 tho igovablcs, but oven 
y 9 U«^ j)opafl^o of the danger of fire j domus vel alias res pcricujo subject®. L. 5, § 9, 
xad^.et per. tut . ; — l 22, C. de adm. tut. The Emperor Constantino forbade the salo 
^SrifnttfraMb, Or* even movable goods, without a judicial inquiry ixdoih»matt6r'4nd 
its! tbo jadgjv except clothe, andauch living creatures as wcrenptqf aece^|jy 
► tho. minpr, which the tutor was permitted to sell^ithout any previous order from, 
ggfe s2g. . In, France, by the ordinance of Orleans, , article 1,02, tutors^ arc 
>§f^sc$U W <bey h^vevmade an inventory, to sell by authority of a court of Justice 
" all the movable goods that are not perishable, and to put out the money to jjpWfest t or 

V of. Isgds.ffT kPBSc?, by tjie advice of the relation* aM ^ 

' 

# W <*;— <M-.J 3 ’—h b D - *!*• Wv** *. , 

W ,-r 
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'rftufct necessarily ' purchase thera’df-trtbeiBpihe^ ititor Btta^ lbbi«K- 
, XVII. 

. f 

* 1327. Another Exception. — If^for other reasons it be necessary 
-of easeful to the minor to keep some of the’ mov&bl&s, etlttli as 
gfewvlSf pictures j and other precious movables belonging) ito> tab 
'illustrious family, or sets of horses, and other thingsneoessacry <ifco 
thd’ person or estate of the minor, care ought' to betaken^ cumtheSe 
and the tike cases,’ to reserve such kinds of things* -according? as 
' the quality of the minor, the use of such movables* andotheixeftr- 
1 enfcnstances, may require.'* « 

" •••• ■ 

{ . xym. 

1328. The Advantage of the Minor is to be preferred to the Dis- 
position of the Father. — If the father of the minor hath forbidden, 
by -some disposition, the sale of his movables, the tutor shrill' fiev- 
criheiess be under an obligation to sell them ; unless there bfe some 
particular consideration that obliges him to' keep theta. «>, And 
this -ought to be regulated by. the judge, with the: advice>of> the 
relations.*' ■■ 

. • XIX.. . 

< 132ft.: Small and Desperate Debts ought to be sdld . If ato oh g 
the goods of a minor there be debts owing to him, which it may 
be more useful to sell than to sue for at lavt, because of the 
^danger of fafaing at fruitlesschargcs; as, for e*a$npl£^ if^Shltbe 
-succession' of a\ merhhatet > by retail, there be a great nuriibefruf 
small debts, which it may be cither impossible or very difficult to 
recpx^.bequvise .of their, multitude, their stnaUne?s, afld 
culties in recovering them at law, these sorts of dgbtsi may^bp 

•SvA Seeing the movables of minors arc to be sold only in older topittreifttihdof^ 
and that tfc: money which they yield may be improTfed^ and? that Ihilb/iaeihWEiO^ 

^ cue of tKia article, the disposition of the* law :< Which orders 
on^teceai^herelikcwiflc. ■ • Uva tbiuA 114 

* Gemmas, cceteraque mobilia pretiosa. L. 22, C. de 
' ganeml'jfte sale of aUthemorables of minora* cxeejit studr thing* aaW'sfertRfct jkd$*d 
iteeetsi a ryto sdl after ajndkial inquiry into the mattery indndect^ 
wa$.con**«rytotb« indent law o the Romany ami toimroirtoafdlfli^^ 
artfcfeof/tfeiifcee^ remarks on itv ^i> «» iw f vwfio «di mHt 

diifldpi* rtjwr.ttrf. vtStte ttt eff p yoes d ingattidei. ><fte e^ayeatb ?s i ftp^ 
as to the will of the father. .10**6 n^e 10I aohfcoqfitoe warn 



sit m Tv>ootim.nt 

soldpthe; necessary formalities being 'observed in the saley and.tlle 
othA debts, with the recovery of which itrmayrbeStnota^’Sidhti&Aa* 

geous to charge the tutor, may remain unsold.? 

‘ i 7 i 

VT#W^.- >•; - -e,.. ■ . .. ■ i A , ...... 

; jfr 2889.. How the Money is to be employed . All the moneysam- 
iwigfirom the sale of the movables and other effects, as. also- the 
ready money that is found among the goods of the minor^< ought 
to *be> employed by the tutor in paying off the minors debts j if the 
-owe* tony j and acquitting the other charges which he is liable i to. 
•lAjid * What t money remains over and above ought to be laid ottt 
on the purchase of lands, or houses, or put out to uaev*r « f And 
we must reckon among the debts which the tutor is, bound to 
acquit, that which is owing to himself by his minor.* 


;<A 


XXI. 


V 1381; Of a Tutor who is Creditor to his Minor,, and compounds 
with ike other Creditors. — If the succession of die "father of* the 
minor be burdened with debts, and the tutor, being one of - the 
earfeditqrs; compounds with the othefs for some abatemeixt, in order 
to keep the minor from renouncing Ihe succession, he shall' be 
obliged to grant the same abatement of his own debt. Unless it be 
that, for some particular considerations, the friends and relations 
of; the Minor' think fit' to 'excuse the tutor from such eomp©4itit>n. b 


n... ... I : -.i <>*| 

s(U1882j: The Tutor obliged to pap Interest for the • Minor's Monty 
'tcheii' he (neglects to employ it for the jPw/Tfis Behoof -u The moneys 


*t Jliexiu!.- 


to 


ibVtt ofcjebis ‘being- as much,' dr ratbrdr more, liabtc to pdHstt foan’ idoV&lo 
-g^otyitiserWittim sdtte reason for scllingthem. .- >« 

* L. 24, C. deadm. tut. 

• * L. 9, $ 5, D. tod. ; —l. 8, C. qui dare tut. By the ordinance of Orieant, art. 102, tnton 
tgaSicnsqton^eseobUged tolay > -out the -moneys on the pnrehasd «f anmitiea,' or -lands 
.andtenawciami'witWtheadvioectf friewbrwirt relations, upon pain of paying fakthelt torn 
jafchynthoftttiresfcof thennoncy. ■ : . This ordtaanee haring directed the money to be laid 
out either on lands and tenements, or in annuities, it has excluded the patting it oottouSc 
' adMfUit- A- *> *.-■ vr--. 11 

bzhtilh M^dtaht stytit t* Wfc, *H Ike relations of did minor Shtmld flndifctAsonaMc 
dM i stiagtiMt tMe^ondjtiOn of the: ta toar f wm tfaat ef the Other creditors, in consideration 
dWii sdWi showi-Ihe iminnrti ioanoertojaadicfdle Advantage he had pdocnredfeohim hy 
obtaining from the other creditors an abatement, whtehperfcaps h»hiin«sif -Vas not in a 
afcadfcioiitogKatf *r Mm dsbedne-tohim, tfmfgfatbe Just notw oblige (fietntor tostand 
lo the same composition for his own debt. «;? V) Mi •« 
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#hich shall arise by the redemption of annuities and ' thb payment 
of Other debt* owing to the minor, as also the moneys wbiohfchall 
come to him by succession' or otherwise, shall be emptoyed -iri the 
same manner as the moneys arising from $he sale of ihetnovables 
in purchasing lands^or houses, or annuities. And if the tutor does 
not use unreasonable diligence to find out such a purchase, or if 
he converts the money of his minor to his own use, bd phalli be 
bound to pay interest for the sums which he shall' have neglected 
to* put out.® 

XXIII. 

; 1333. The Tutor has some Time allowed him for laying out the 
Minor's Money. — The tutor is not bound to pay interest forthe 
minor's money from the moment that he received it. But a • cer- 
tain time is allowed him to look out which way he can most safely 
lhy it out for the benefit o( the milior, whether it be money- that 
was lying in ready cash at the time when the inventory was made^ 
or money arising from the sale of movables or from other causes, 
or even what is saved out of the minor’s revenues or income, of 
Which we shall speak in the following article. 4 • 

XXIV. - 

'1334. What is saved out of the Revenue j koto to he employed.— +$£ 
the revenues of the minor exceed the expenses, the tutor is obliged 
to accumulate what remains over and above every year, to make 
a capital stock of it, to be laid ont in the purchase • of lands- or itene<* 
ments, or annuities, when it amounts to such a sum as may bd 

mU‘ «-» ” ‘ '■* 

c £. 7, $ 3, •/). de adm. et per. tut. ;~-d. L\ 4 Z. 1, C. de utur. pup . : By &eBom*U 
law llio tutor was obliged to deposit the money which lie had saved by his good manage* 
ment, that it might bo li\id out on sorts purchase. But by our custom, the money re- 
mains iu the hands of the tutor, and lie is to take care, at his peril, to employ it for tha 
Advantage ofthb minor. f \ f\ 

. §11, &.d$ adm. et per. tut. According to our usage mTn^ce,jhe 

ed to the tutor for employing the principal sums which he xnay receive by t^e Wtouptibn 
of mortgages,, or the like, depends on the circumstances; according to tAe quidlriy or llli 
Bums, and the diAtnltics of employing them with safety and *o WhidhilUfe 

tutor is obliged to take his precautions by the advice of the relations. Add as tfc the 
sufo* which aHse out of what is saved of the rents, a time ill fixed fbr Mtamdktita^tihm 
SndtiOhvfcrtittg them itito a capital steely such as once^very thrde yefciirf and a^delky .irf 
is granted for laying out the said* capital iri tfco pm'chsfcoof kmds^oti|tesstag t 
it bdt tb hitcrestr And if the tutor I 199 not employed the* moneys hed* ><Rdige^mipay)# 
forest for tfcht his own name after the said delays, itbeteif pfosrtihw* that he h4sc©n vest- 
ed the money to his own use. As t& Which he is obliged lUteWiee'to feke^hfe precautions. 
Sce thb IblloWfog ariiclS. ' ■'** / k ■ ‘ 0 “ 
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judged .quffieieat foe : such a use, * ; which: if he has neglected to do, 
he shall be hound to pay the interest of the remaining capital 
stock arising from what is B&ved of .the said revenues, pursuant 
to the rule explained in # the foregoing article.* 

.. . XXV. , 

1335j How the Revenues arising from the new Funds ought to bet 
employed* — The rents and other revenues which shall arise from 
the funds that have been made out of the moneys which have been 
saved out of the revenue, are likewise to be accumulated into capi- 
tal stocks, to be employed in the purchase of lands or tenements, 
or.' annuities, whenever they amount to sums sufficient for: that 
purpose, as has been said in the preceding article, and according 
as the duration of the guardianship will allow of it. For all. the 
money arising from the revenues being out of the hands of the 
debtors, and in the hands of the tutor, it is reckoned as a capital 
Stock to the minor, which ought to be laid out for his advantaged. 

xxvi. 

1336. If there be no Opportunity of laying out the Money to Ad? 
vantage. — If there be no opportunity found of putting out the 
money to a lawful and profitable use, the tutor will be discharged. 
But in order to have this discharge, he ought to take the. neces- 
sary precautions, use his diligence, and procure proper attestatiops 
of the counsel given him by the persons with whom be was bound 
to > advise; by which it may appear that the money has remained 
by him in speoie, and that it was not possible for him to employ 
it to advantage.* Otherwise he willj>e ijjnswerable for it, accord- 
ing to -the rule explained in the following article. 

•. XXVII. • 

1337. If the Tutor neglects to employ the Money , or to take his 
!Di!stharg-e. -+- If the tutor does not lay out the money, and does 

necessary precautions to justify his not doing it; lW 
will be lud>lo to pay. in his awn. name, interest for the money. 

*>»JT ■■ / - * i !. * ■ r- * ,. ■ 

ip ^htZiv D> demim at per* tuL Soc the preceding article, with the remark on il> futakp 
idie ifailowhig article* Ifthe tatopbe indebted in hia own name to his minor* bft b® 
jenutitaiodoh In theeapital stock arjsyig from the revenues tlie interests whkkk^ 
Mmaetfowea, For he* ought, to bar© paid it; and^it is the some thing witji reapeef to 
feimasifh* taadrlceivtd the ; in tercet fromapother 4©btor. L. 3S,Qd* ne^ge#. t 
1, 4 \2iD« de rrl? 5ft, | \?*4r ... • -*,y t .. ■ ■ y 

I Z. 3, C» dt usur. pup . ; — /. 12, f ult. D. de adm. ct per . tut, S^e this foUpwfog article^ 
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P»i« this case it is justly presumed that he has converted the 
ofiey to his own use. h 

XXVIIL . 

1338. Of the Administration of two or more Tutors. — *>If a mi- 
nor has two or more tutors, and by their nomination there is 
assigned to every one of them his particular charge, theixadmin- 
istration will be distinct and separate ; and none of them; shall be 
accountable for the administration of the others. 1 But if the same 
administration be committed to two or more tutors, they will be 
all of them answerable for the whole* And whether they; be 
willing to exercise their office jointly or separately, or agree 
among themselves to commit the -management to one of their 
number, or whether they all neglect the administration, they shall 
all of them be bound one for the other, because it is their common 
charge. 1 » 

XXIX. 

>1339. The Benefit of Division and Discussion among- many Tu* 
tors. — If two or more tutors have been darned to act jointly,- and 
to be answerable for one another, yet notwithstanding this obliga- 
tion for the whole that every one of them is under, when the 
. minor comes to call them to account for their administration; he 
Will be obliged to divide his action among those who haves, inter- 
meddled in the management, and to discuss every one of them far 
his respective administration, or his heirs and .executors, before 
he ean sue one tutor for the other, unless that some of them should 
happen to be insolvent and if there be any of the tutors who 
did not act, they are not to be sued till the others who did act 
be first discussed. If the tutors have renounced this benefit of 
division and discussion, they may be immediately sued every one 
of them for the whole. But whether this benefit take place or 
not, the tutors who have paid for the others will succeed to the 
minor’s right of action against them for the recovery of what they 
shall have paid over and above their own share. 01 


h 3, D. de adm. el per. tut. See the preceding article, and the twenty-second 

. article. , 

1 A 9, 4 I| C- de divid. tut. 

M Z>.L Sy—fc 1, 44 11 et 12, D. de tut. etmt.et dietr.f—d. 1 . a, 38, 4 I, D. 

deiutm. a per. tut. » .. 

31 L. ult. C. de divid. tut. ; — 1,4 11, D.de tut. et rat. dietr.; — v.l. 2,4 2 , 2 ). de cur. 
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XXX. 

1340. When there are many Tutors , who shall be preferred ? — 
If two or more tutors, named for the administration of the same 
guardianship, cannot agree either to act jointly together, and to 
answer one for another, or to intrust the management to one 
alone, the others answering for him ; and if there be ono of them 
who offers to give security, that he may have the sole manage* 
ment, the other tutors not offering the like security, he shall be 
preferred and infaMied. with the sole management. 11 But if all 
the tutors ofTerto ^^^^curity, then he who is the most capable 
and most responsiblepooth as to his own person and as to his 
surely, shall be preferred. For it is better that the minor’s affairs 
be managed only by one person ; and the other tutors, in this case, 
shall not be bound to answer for his administration. 0 If none of 
the tutors offer to give security, and they do not agree cither to act 
jointly together, or t<^ let one of their number manage for the 
others, the administration shall be divided among them ; and in 
this case every one will be accountable only for his own. Or if 
the administration is committed to one of them alone, the other 
tutors refusing to answer for him, they shall be discharged. 1 * 

XXXI. 

1341. The Obligation of Honorary Tutors. — Although hon- 

orary tutors be not bound to concern themselves in the manage- 
ment of the minor’s affairs, as the onerary tutors are wbp are 
charged with the administration, yet nevertheless, if, in thp nomi- 
nation of an honorary tutor, some particular function had been 
assigned him, and he had failed in or^by connivance or an in- 
excusable negligence he had winked at the bad management of 
the onerary tutor, he might be made accountable for it according 
to the circumstances.* , 

bon. dando; — d. h 1, $ 13, A dc tut. cl rat. distr. ; — l. 2, C. dc (livid, tut . We do not ev 
plain in this article what the meaning is of these words division and discussion , because 
it appears plainly enough from the sequel. See the third article of the first section of the 
Solidity among jTwo, tfv. • , • 

n fj. 17, D. de test . tut . ; — § 1, Itist. de salisdat. tut. ; — l. 4, in fine , C. de tut . veil cur. qui 
sat . n. d. 

° L. 18, D. detest. Ud.;~-L 3, $ de ado t. etper. tut. ;* * V * 

P L. 3, 6, 7, 8, 0, et l. 4, D. de adm. et py. tut. 55, cod. ; — § 1, Inst, de salisifatfo 

nibns tut. See the ninth article of the first section. 

<i L. 60, $ 2, D. de rit. nupt. t—L 3, $ 2, D. <k adm. et per. tut. Sep the aUth. article of 
the first section. Wc have not conceived this rule in the rigor whic|i it had by the ’ Bo?* 
man law ; and wc have drawn it up in terms which agree with our pfaetsee v 
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^ 184 2*2he Tutor* ought * to give an AecountafUr his Tutorship is 
ended ,*-* The last; engagement of the tutor. isto gi voanocooupf 
of his administration ; to answer for what he shallhayejUiinaq&ge^ 
or neglected to do ; to pay in the sums of money remaining in his 
hands, together with the interest thereof from the day of balan- 
cing the account ; and to restore the fruits which he shall -b$ve 
reaped/ And the engagement of giving an account is so jndixr. 
pensable, that although- the father of the^miapr in naming. 
tritor had exempted liim from giving ^n a^p^pt, he would never*- 
Useless be obliged to it; for otherwise the$fnisdernean©urs pf .a 
tutor might go unpunished ; which is neither consistent with good 
manners nor public justice/ 


XXXIII. 


1343. Case where the Tutor is obliged to gjive an Account during 
his Administration . — Tutors are not only bound to give an ac- 
courit after their trust is at an end, but they are likewise-obliged 
■to do it during their administration, if there falls out any tiling 
that may make it <necessary. Thus, for example, if the minor’s 
creditors seize on his goods, in order to sell them, the tutor must 
. give in a summary account of the minor’s effects, that it may ap- 
pear whether he has not ready money enough to pay off the debts/ 


xxxiv. ■ 

rr J344. Charge and Discharge in Tutors’ Accents. — Tutors 
ought, in stating their accounts, to charge themselves with what 
-they have actually received*, and also with what, they ought to 
have received; and in their discharge they' may set down what 
they have npt been able to receive, iu order to be discharged of it, 

- .... ,,, $:■ 

* L. 9, C. arbitr. tut.; — 1. 1, D. de tutclfe et rqf. distr.; — d. t } 3 /. 7, J t>. de 

adm . et per . tut. ; — L 1 , § t ill. IX de usur. ; — /. 10, />. rent, pup . salv./ore. 1 ’’ 1 1 >' 

• L. 3, $ 7, D. de culm, et ;>er. tut . It may not be improper to take notice upoirthis ar- 
ticle, that according to the usage in Franco, contrary to the disposition of the Roman law, 
in the fburthoad .fifth laws, C. da trait*., the tutor is under so strict an ©Jdigation tp giro 
an account, that even although the minor after he came to ogeh&d transacted wiiu his 
tutor or guardian concerning his administration of the guardianship or by an acquit- 
^*xus^6esome other act, he had disohaiged him Sircctlg or indirectly when the tutojr bsl 
not accounted to him, all these acts would bp annulled. , For it would be reasonably pce- 
tumed tibat the Jtntor was guilty of fraud*, by keeping the minor in ignorance ©f the, state 

'*&. hji atfsfevWfcich. he could have no knowledge of bat by-art, account §othatthete 

contrary togoodmanuem w 
‘ gar. quieubtut. ‘ 
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if there be’ ground for it, as whfe& they have used all necessary dili* 
gentfc'agfcihst- & debtor, whd proves to bo insolvent For tutors, 
although they' be obliged to an exact and faithful administration 
yet they ought hot to b t e made accountable for the event. 11 ■ 

XXXV. 

134& The Tutor allowed all reasonable Expenses . — Tutors may 
ehdtge in their accounts all the expenses that a reasonable admin* 
iSifration has obliged them to lay out.* In the number of which 
We ifrtust reckon the expenses which a tutor has laid out by the 
jfdvice of the persons who were appointed to be his counsel, and 
fftdse that have been directed by the judge, unless there should 
appear to be some fraud oil his part.* But if any accident renders 
those expenses useless which it appeared reasonable to lay out, the 
tutor will nevertheless recover them.* 

XXXVI.- 4 

1346. The Minor has a Mortgage upon the Estate of the Tutor. 
~ All the estate of the tutor is mortgaged, from the time of his 
nomination, for what he shall appear to be indebted to Ins minor, 
after Btatang his accounts. 11 

XXXVII. 

1347. Of the Mother who is Guardian , and marries a second 

Husband. — If the mother who is guardian to her children marries 
a second husbaifd before she gets another tutor named to them, 
and gives in an account of her administration, and pays ofFor 
gives Security for wlijLt she is indebted to them, the estate of the 
second husband will be. mortgaged t.o the minord for all that the 
motlier shall appear to be indebted to them by the balance of: the 
account, both for the time past before the marriagcf and for what 
follows after. 1 *. * • 

* £ 9, C. arbitr.tut: t. 3,4 7 , D. eoiitr. tut. et «f. act. See the ninth article. 4 - 

* L. I, 4 4, ff. deeonir. tut. et ut. act. See tlio third article of tho second section. . ■*- s; 

7 X- 5, \ 15, D. de reft. tor. qui sub. tut. Although this text belong! to anotherxafajMt, 

yet it may be ajrolied to this case. 

.* L- 3, 4 7, 2 Xde conir. tut . et t if. act. See the seventh article of the lecwdeilttfan Qf 

tfasei cho i fanaqe ihe Affairs of others without their KnowMqe. ■ ■ n. *.;«• , 

“ Kl.TO, C.dea&i i. fiit.f-i-K 7, 4 5, in f. C. de/mr. far.;—l. t, 4 1, C. sfe rsi wnatt. 
Sec' the sixth article of the fifth section Nov. 118, c. 5, inf. See tie fifth article of the 
second section of Mortgaujes. See, hereafter} the sixth article of the fifth section. • •• >••• 
b L. 6, C. in quib. earn. pijn. vel hypoth. taeite contrahatur ; — L 8, C. quantity mulitr tutelee- 

vol. 1 . 46 
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SECTION <I,V*r - 


OF THE ENGAGEMENTS OF THOSE WHO ARE SURETIES 

ANP OF THOSE WHO NAME THEM; ANB OF THRlR* HjBIRS AND 
EXECUTORS. / * 


Art. I. 

-1-1348. Sureties of Tutors , to what they are obliged.* — Those.xpbo 
become sureties for tutors are bound for all that thetutars/Omy 
chatlce to owc on account of their administration.* : But if, after 
the tutorship was expired, the tutor intruded himself into some 
new affair of the minor’s, which was not a necessary consequence 
of the tutorship, he who was his surety will not be answerable 
for it. b 


: XI. . .. . . / . 

‘C 1849. The Tutor ovght to be first discussed before an Action, «s 
bright against his Surety. — If the sureties of tutors sad . bound 
oil ! j as simple sureties, without renouncing the benefit 1 of . dis- 
cussion, they cannot be sued till after a discussion Of the estate 
of the tutors for whom they arc bound ; 0 and that according to 
the rules which shall be explained in the title of Cautions or 


1990) Of those viho certify the Tutor to be Solvent. -—'Among 

HI! 

ijfmiojimgi potest. ThU raid is most cqii itablc, to phrrcnf the fratlds Sthidh ■' niight dniie 
; MMrri'ng^CA/iu ' transfbrrin^ tho movable goods of minors, aadcTQinthfOSflpf 
the mother, to tho children of the second marriage, or even to the hcsbpjid biipself.^, And 
It ia because of the equity of thin rule, that, although it be not punctually observed, we 
have judged it proper not to suppress it. * . . v , r 

; — tol. til. i>- & C.eod.;—JiHt. de Mtisdat.tut. tks^hirty- 

section, and the tenth law, D.rcm. pup f Wt^/or< ) wluctwJhcf•o 

i.*, \ -I ■. ■ • .r;t yurd r^ivr.T*.,!; 

A *X per. tut, ■ ?4 , i 

nub K»iVW«4,c. 1 C- dcjfifcj. tut . By tbp ancient, law,?* it 

«1 we *unth**nrqtief of tutors before the disci)}9ipn pf t£e 

— t, 7, D. dejid$j. tut. ; — /• h& eod- $ut the foixjih^oy^ c&j, 
has given to all sureties in general the feenefifof discus^on, without Re- 
ties of tutors* Andvjhe awd, benefit (s ^tegetber .ntdqiad nf a^mpe^y, 

¥ bom»d does not p^f, qd xp0fm E^tznt tn- 

demnitotm. Z>. L 9, < 7 . dejid. tut. 



the sureties of tutors we are to reckon those who, without binding 
thefnselves expressly as Sureties,' hav^ beHified that the tutor was 
solvent ; for' they ought to answer' for him as much as if they were 

- ^ •••• ™ 

«*a V.UATi . ’ ■; i. .. . • . 

^ ' IV. . . . : , . 

1351. Of the Persons who name a Tutor. — If the persons who 

have the nomination of a tiitor have been guilty of any mis- 
dbmeanohr, as if they have named a person who was- appar- 
ently insolvent ; the persons who named him must answer for 
him. '* But before the minor can bring his action against >thpB£ 
who named the tutor, he ought to discuss the tutor and his* 
'sureties.'* •••.«:«•. v,{> 

V. ' 

1352. Engagements of the Ileirs or Executors of Tutors. — - The 
heirs or executors of the tutor arc bound to answer for his whole 

^administration, and even for the damages occasioned by his| fraud 
’or negligence, as also for what he mjjy have failed to ..look ufter. 
Anc^they must give in an account for him, as he ought to have 
done himself/ 

* : L: * ? - r ‘ ‘ ' . • ' : ■ . ■■■ 1 

*»; V* < « • f . VI. ■» . f t .. . . -■ , . 

1353. The Duty of the Heirs or Executors of Tutors in Affairs 
begun by the Tutors before their Death . — Although the heirs or ex- 
ecutors of tutors be not tutors, yet if the heir or executor of the 

/.tutor /deceased be a man come to full age and capable t of business, 
he is obliged to take dare of the affttirs \vhieh the tutor livid begun, 
tiU another tutor be named, or till some other provision be ma^Lc 
therein ; and if he should fail to do it, either through fraud or gj:q$s 
! nfeglfgenGe, he Ivotild be made accountable for it.* « 

■ y ' ! ; * ,f ' ' * ■'■■■ v & 

inf. D. de fidej. tut. 

‘ * : 2j-‘4r C-efe magistr. conv. Wc say nothing hero of tho engagements of magistrates 
toitatfds minors. W what concerns the nomination of tutors. For our usage ftf dtojgOtfetr 
different froi^ the Epman law, which obliged the magistrate to give to the minof^tpipr 
ihOft was folvent, and to take good security jjjom those who were botind tq give-it*^ £. 1, 

§ 1% it ^ Df^md^kcontf, But by our titago the magistrate only contirmd'tlit ribm- 
'inaltton of a^utoif #ho fa fho$en *by the relations of the minor, and ‘gi**s hiijf*be oath. 
t S6 t^i 4 answerable fgr the’ solvency of the tutors, ntrieatf tbfrf haVe 

"Seen $t^e > i>HsyaHcadba j 'ndilch inky obfigte thfcm tfcit; v - : l r ^ * 

«tr. io,-' cr-‘ t*rfr- ! -F- — ? 

$ deflckjimMt nom.<tt %nr. tut. S^tU fcBbWid^ihti* 

de, and the third artide of the sixth section. ; ^ 
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yn. -■ 

Affair* mich { ftiitt 

^^WttffiSWtf'tohldh tartf'febt !^^ i By , ihfe i tt^i'/'AiWKW|fl8ll 
i&nte'hbttb thfe' ktfovdedgS ! Ofhis hSirdr i#e&itb#,' ««<!§ 
WiHkS'tiarB br theift. ' Biit If thtbUgh'gross Ueglfebt He' ) Had 7 &baftt 
doned an affair of the minor’s ‘Which he^khew ; 6f either 
•or others, he would be made answerable for it. h 


v v m. ■,!■ 

* y/ 186fi. If Mb' Heir' or Exe tutor tokch Upon hVmstlf the ' Tkt&iititfi. 
^If^the 'hdlr / 6r’ l cXebiitoir bf the tUtortRfces tipbh'' hittikfelf 
fhihytrdfioW df thb tutorship; 1 he ! shall hie' 1 bound td t&ke thb ,; stffttfe 

t^e'ite if ‘hte'tvOi^ ttitot 1 ! 1,1 " 5 , ' ,i ' " : ‘ ' 4 ‘ ‘ ' 

r J ■■■■ .?,* . 1 . 

* ! .* it 1 1 !•..,!?’>■ » ’ - ■ ; ■ t ■■■) lX,i . J : . ■ » , i 

• 

! i , l‘3fe6; , ’iyry' ! Si^ity is' diStussed before the Cb-tittd?.~ If * thet*ft ; 1life 
sOffeTUl 'tutdTS bouhd for one and the saibe admirtistratlbn,aIrd ! one 
■Of tHtoS Bath* U surety, the other tutors' catinot be'kued ott ; UOcdUrit 
of that tutor, till after the ‘discussion of his Sure^? ! ' :Ml,i ' ti: "- : b *' rt 


., ...SECTION y, ; 

i( . OP TPilE ENGAGEMENTS OF MINORS TO THEIR 1 ’ Ttn^o'Rt !. 11 

:li.f II tin: rVr • , • i ■ f v ’ ’ ■ ■ 

■ :'SArt;-T. '■'• •' 

^ihibia^E/iff’Og-embttt of (he Minot Uf'^ih' Ti dOt:^ , 'ASs 
tutors are bound for every tiling that relates tothb'adrriiHfttr&tfbfi 
of the estate of the minor, and as they have power to do every 
tiling which the duty of their charge requires, so likewise the mi- 
&brs '&rd‘ thclp’ddalijr obliged to aTfrovb and ratifyfhftbr'the^^me 
^ , k^i, ,< eVeryHhin'^ 'that the ’tutors have dbne u rcasonaliiy''Hn 8 'ftdii- 
^tl^. f ’And* they Ure rhbtbdvcft bound to theft ' 
tftftfiti’bxBlailifcd’iVi the faHbki'irift itile$.* l! 

r ff.. !■■ -• *i , i I J .. . 




-•JtuJiy.w t»iU to '>1 

,i ,il3QS.s Wie Mmor-ought io allow all \ 

n* jhr|r«| 

eat '»'■>* -- v- • - 

* i. ll, j 1, D. de adm. et ixt. tut . ; — 1. 1, D. de contr. tut. et ut. 

‘ * at 


toThe 
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minor, being come to full age, ought to allow to h^s tutor, in the 
accpuntipf hiendmioiairation, alltbeexpenses which sha^ahfive 
hepnJaid, /put on his person* his estate, and his affairs,; according ^ 
j^y, shall appear to have been necessarily or usefully laid oat,, or 
to have been settled fey the judge in the cases where the tutqr 
Sfe* bound to procure such a regulation.** V 

m. • ' ' ' # *;■ 

1359. A Steward. — If the tutorship be such as that, for the ease 

.^the tutor, it be necessary to give him tiie assistance of a stew- 
ard, the salary which he shall, give to such person will be. alloyed 
birp in his account, according as it shall have been regulated doft 
ing the tutorship, or as it shall be adjudged at the stating ,pf ,tJip 
account, and in proportion to the quality of the minor, and the 
nature of his estate and affairs; the tutor remaining always re- 
sponsible for the deed of the persons whom he shall have employed 
^.assist him. • And although the tutor have not really employed 
, ^ steward, yet he will, nevertheless be allowed the expenses of ; cue, 
if his administration required this assistance. 0 i ( . 

IV. 

1360. Alimony to the Father and Mother , Brothers and Sisters, of 

the Minor. — If tlio father, mother, or brothers and sisters of a 
minor under tuition had no means of subsistence, and the minor 
had an estate, he would be bound to allow ti> his tutor the ex- 
penses which lip had laid out in supplying those persons with the 
jjecessarips of life,! 1 according to the regulation which shall. -have 

been j rondo in, thin matter. 

•inn ''*d' i • '• .->■■■■ ..'.iuit 

; . , , , 1361 ., ; The ; Tutor allowed Interest for, the Money ^ which heqtfc 
JWPQS< rr- /Xf ; the tutor has been engaged in so'me expenses, having 
^^ ; ^^ n in -his, hands .!either of , the minor’s revenues or ofrtyf 
other effects, so that he hath , been .obliged to, borrow, or adypntfp 

money of # his own, the interest of the rqoney which he shall have 

• 

{C£. 1» ♦ 4, f>. decontr. tut . et ut. act . See the fifth article of the second section., 

adm. etpen <g*l /**•&.!, 

f 7, D. de tut* et rat. distr. 

4 Jj. I3 y f %D.deadm. et per. tut. «• f Z>. ubi pup. educ. See, the fourth arti- 

cle of the second Section of the Rescission of Contracts, t Accprdipg to thft prt4 4effw^hjns t 
tutors ought not to la j out these kinds of expenses without baying thitia ^rst aUo^e^ end 
regulated by thejudgp. ,* v , 

46 * 
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advanced will* be allowed him, till a sufficient fund can be raised, 
either out of the minor’s revenue, br bthtfrwise, for his reimbttrse* 
ment.* 

. . vi 

1362. The Tutor has a Mortgage on the Minor’s Estate. — As 
the minor hath his mortgage on the estate of the tutor, for *11 that 
the' tutor may chance to owe him on account o'f his tiltlmiflfefea- 
tion, so the tutor likewise hath on his part a mortgage dfilthe 
elstate of the minor, for the sums that the minor may ’chaftfce 7 t&'b§ 
indebted- to him by his account.* - For the engagement^bfCtBi 
’tutor and that of the minor being reciprocal, and being conftnit&l 
at the. same time, the mortgage, which is an accessory to the en- 
gagement, is contracted likewise in the same manner. And if, 
dbr example, the minor, being come to full age, borrowii -moiiSf of 
aily one before his tutor has made up his accounts, audit' appear 
upon the balance of the account that the tutor is creditor, 1 itht 
tutor’s mortgage will be prior to the debt contracted by thotttinbfc 
after he came of age. «>«; o/ig 


1363. A Case where the Tutor is privileged in his Mortgage . — 
Besides this mortgage, the tutor hath likewise a; privilege ior-fthe 
.money -which he has laid out in the recovery - or > preservation i Af 
-the minor’s estate and debts. And he is preferred, irt his: snort- 
fgage, on such estate and debts,- to other creditors;* ' *.•> : nsiuata 


-jn i- ut> 

• L. a. 


u, j l,D. de eontr. tut. et ut. act. : — d. 1. 3, ^4 ; — d. 1. { 6. See ttys fifth urtic 
'section Of those who mhnageihe Affairs , «$*c. This interest is not to 
‘ctofett utfuridii^if the tutor Suffers any lofcs by this’ ad voneo ;’ but Itt 'ought nofc’ttfhav&ttd 
^ftmoii^ iniprodtmtlyj withont th« advice of tho tnaior’ • reUtiqne. nfjlG 


Q dery ux. act. ; — . J, T l f Q de&ntr* tut. uL act, 

.quasi ex cojit. ; — V. 5, $ 1 , B. tie obi. et act Sec thethirty-sixth article of the .third section. 

-AiChgigo which the tittof hath on f the minor’s c’statfe’ wefa f&mMM 
^t})C«.e[)aFS« yiQt it is a natural consequence of his <adnria(stratieny andcfe&e xfMtfeatoMfr 
gatidh that is contrq^ Jthe tu^aiujl /f , }JiAn amoood 

* See the sixth article of die third section of Curators } and the twepty-nfth article of the 
•fifth section of Pawns and Mortqcuw. 4l 
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, 8E,CTIQ,N .V I.,,,.. 

OF THE WAYS WHICH PUT AN END TO THE TUTORSHIP, AND OF 
the Deprivation op tutors. 

* s ■ „ ■ *, 

IfiJ* 5T'>1 I. ■ : ! : ; >;’• <• UV.» -•»,-» • 

.^JLS^iv ; Hkforship is at an JSnd when, the Minor comes, of Agie. 
-rTtilfbo office.. of tutor is at an end, when theperson who was 
onder tuiUon comes of age. , For being arrived at full age, the 
SOeyi take upon himself the care , of his estate, and of his afiaks. 
Put .the benaht of age by indulgence hath not the same effects if if 


»r.« 


IT. 


= j ■ " ‘ 1 lit 


is, 1365. Of the. Tutorship of several Minors. — If there are twaor 
more minors under the tuition of one and the same tutor, /the 
tjlHionends for every one as they respectively arrive at age;,, and 
ho i Who has attained tlie years of majority may oblige the tutorto 
give an account of his administration, although, the tutorship! con- 
tinue still with respect to the others. b 


, y* v ■ » i *. i 

.... ■ * ■ f 


III. 




60 1366. The Consequence of the Administration after MajorUy.^- 
tAlthaugh the tutorship ends the moment that the, minor arrives at 
ffiei«ge.;of,;majorityv yet the,. tutor is not. so discharged by this 
change as that*he<<mhy,‘ immediately abandon all further caco-qf 
the minor’s concerns. But he ought to continufe his administra- 
||oh |(afd those affairs which he cannot neglect without. occasion- 
ing . some , loss,, or, damage to the minor. And 'he ©ughtto. give 
order about every thing that is necessary, and which does'$&t 
^Q^tji’ df/d^a^till he has given up his accounts, hr till he 'has, 

' ; tp. . m^ke up his accpupts,,,d^hy«RW 

erven j.ibe. aflairsiandpapera into the hands of his minor, who fe 
bepome major, that he rtldy look after thorn h'imself.* 

euj ii> ut>im j * } '«• - ; ■ "? * 




* Inst, quib . mod. tut. Jin.; — l. 1, C. quando tut. vet cur. esse desinant Inst. de curat. 
See the remarks in the preamble of this title. Sec, as to the benefit of age, thestiretitgr* 
second article of the second* section of the Rescission of (Contracts. 
b L. 39, S 17, D. de adm . et per. tut. # 

. . $ L* un. C. ut caus. post pubert. ads. tut. ;*-l. 5* § 5, in f D. de adm. et per. tut. ;—d.i 
f 6 i. 57, D. de appel; — l. 13, D.de tyt.et rat. diet. See the sixth article of the 
fourth section. * • 
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? IVI.H -.V s 

-. j 1367 .» The Death of the Miner, puts ^mEndto the,Tt^shipk^ 
The {tutorship likewise expiree by the death of the : mfoo?>t 
soi aS that the tutor ought nottoahandon that , which i r«%uifGS 
hiscare, till the heirs of the minor be in a condition tP .diftr 
charge him of it, according to the rule explained * in the feKegpjftg 
article. 


V. 


1368. As also the Death of the Tutor. — If the tutor dies during 
the tutorship, 0 it . is thereby at an end, not only.with TespCCtT to 
*himself, but also to bis heirs and executors. And they .ahaU'ifee 
bound only according to the rules explained in the fourth see&oa. 


tir*": 'I* j i 


. i i n 



■ ■ j • :■ - : i >1 *A'}r ,o£ 
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- '1369. The Civil Death , either of Tutor or Minor hath the semf 
Effect — The tutorship ends likewise by the civil death. either 
die tutor or of the minor/ For as to the tutor, the civil death 
renders him incapable of that office; and as to the minor, .it puts 
him out of a condition of standing in need of a tutor, being no 
longer master of his own person, nor of any estate. But the tutor 
isobliged, after the civil death of his minor, to .take care: of ; his 
estate, pursuant ■ to the third and • fourth rules of . this*; section, 
for the benefit of those to whom he shall be bound to gLve>aniai> 
ebunt of it. 


VII. 

1370. When the. Tutor is^ excused or removed , the Tutorship 
ceases. — If the tutor is discharged from his office at his bwn 
request, he pleading a reasonable excuse, or if he is turned out 
fat, misdemeanour, his trust is at an end/ 


.'Al l ! > 


vra. 


"f l371. Causes for which the Tutor may be removed. r-V/TbPvfcttor 
may be removed from Ins office, if his bad conduct be;fludi>r«e*tp 
deserve that> the management of the minor’s concerns fee* tflal 


put qf his hands ; as if he prevaricates ,in defending die righto ( of 


fL, 4, D. dt tut. et rat. d‘U r 
A. 0* tat. .ft pat. distr 
’ 4 4, Ibil. quit). mod. tut.Jtn 
% L . 14* $ 4, D. (k tutd . ; — 


— $3, Inst. 'quib. mQd. tut . Jin . 


,fc-.Wir*vr V 

'■ j 




.v'A.tvwik. s gfi&t 

the minor, that he may lose them'i fif he abandons the affairs ; if he 
absdh^bfcln&selfy aiklbrefuaes vtotappehir, Wavingthd rnlh'6r , 8< t <i6n* 
Oerhs !rt f ’dfeerdteH; iif He doeal wot furnish the necessaries' rfdr ihiB 
rtfalritcnfance arid educationyhaVing wherewithal; tti do; it; 
aiid, rh sgeherdlj if there are any other' just; causes for removing 
hittl^eithcHl^h it ; were only negligence; ; if it be such as makes 
it necessary to put the management of the minor’s affairs, into 
other hands.* 

gj.lir.ub ••IMlii 7- ;! ! . IX., .'... i\ >j\ 

ot J978;. 57i«; Tutor that is removed for his Dishonesty > is branded 
‘tftitk ’Mtfarnyi ‘ T?he tutor who is removed fromhisoflice) beeauseP 
fraudulent dealing, is branded with infamy; but he is; not 
so, who is removed on account of his negligence, or his unfitness 
for such a charge. And if the cause of his removal be not ex- 
pressed in the sentence of his deprivation, his removal xtillinOt/ be 
Attended With any mark of infamy; it being reasonable to. pj^ 
ittttfe, in -that Case; that the tutor was removed only for hianegli* 
^geBjcd >or 1 incapacity. 1 

. . x.." .. . 

m . • • • • ■ ■ * - i ' ■ . : i ■ i / *■ v • 

ntilfflSinMisdemeanottrs thed ore punishable. * — If a tutor has prQr 
. Cured "the ’tutorship * by - bribery, or if his misdemeanours ;bo *uck» 
that) (besides >tlie * removing him from; his trust,; he deserves souve 
other punishment, he shall be liable to such punishment > a$; .the 
nature of the act»shall deserve. 1 


''sfcTrdN^yn.:. 

OP THE CAUSES* WHICH k^NbER 'reRgettk 

TUTORS, AND OF THOSE WHICH, .EXCUSE THEM FROM THAT OFFICE. 

• 1 • 


rolt&mfW* have-not putdownin this BcCtiony among thfeCfifca- 
^faeftiefcaundj eltatisee Which t anhy suffice for * discharging! aay/MOft 
tfcf efitoeuofj tutgr ; 1 that which < was ; regulated by; Justinian^ 
etiiga eilt giiibri'/tab hl '"* 1 /;•»!•!« / cnj ;,/■ 1 ; . ■•-jut mi silt it* 

* X. 3, i 5, D. ae tvsp. tut.;—d. I. 3, § 17; — d. t 3, §) 14 el 15; — t. 7, \ u It. ma.f 



L i, f l i— l- ». ♦ 12, «od- „t, i , ■ 

. 1 Jj. ult, C.desusp. tut.; -r^&i $'. I)yctS 







• Noe. 72, c. 1. 
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that-thorewho were either creditors«or--debtol»i to- %^nrfdrs"*hGUld 
be incapable of being their tutors.. Fof j although ih& -peworotoho 
i» itflmed' tutor should be found to > be either debtor o»>are<$itor to 
the miik>?,>yetour usage provides sufficiently for -toasafetybfr mi- 
nor by ordering an inventory of their goods to- bemade, und to 
be- lodged in court j which t preserves the titles of their claims j dr 
defences against their tutors, and by appointing them at curator j- or 
substitute-tutor, to defend them in any disputes they may chance 
to have with their tutors. 1 * But if the debt, or other affair, that 
hr in dispute between the tutor and the minor, be such 'that^ it is 
evidently more for the advantage of the minor to have- another 
' tutor, it will in that; case 'be prudent for the -judge to oblige 'toe 
relations to make choice of another tutor. 


jVtoWV ■ - v Art. I , 

>!!>1j875. Difference between Incapacity and an < 'Excuse. 
paorty excludes from the tutorship even those who would wilihngly 
adeept-of it-;^ and an exouse dispenses with those who might - be 
tutors if they pleased. 1 * 

(o l876. Causes of Incapacity and Excuses. •— The caused of : inca- 
pacity have their foundation either in natural Qtynty,or,ina0me 
particular, law. 0 i# 



1377. Women cannot be GliaMidns, but to their own Children. — 
-Women are incapable of feeing guardians to any besides-' their 
own children. For the office of guardian requires m authority! 
daudo Obliges, the person to functions, which it would beindeceflt 
•f0r i a. woman to, exercise towards any other pexapna besidesfihet 
^wnohUdren. d •' 


IV. 


ot .K ; 

>nu: - .“f- 7 , . .i? mnjO T»nu(j3i aid 

1378. Mothers and Grandmothers may be Tutoresses or Guar* 
dians. — The Faiher-ituLaw may be Tutor. Mothers and grand- 


■ - ; '■ •'VVV'.J. -»V; .VaI X 1 £ i 

§ ‘ 14 » In#* Jkmth mr - 


i^.^ee the remark OS the seventeenth. ortidc. 

"** Inst, de excus. tuf. , \ - , c ... . .... 

• Which will appear hy the following rules. , , , , u .or .i~ -, .w* ax , : i a 
d L. uh. D. de tut. i — /. 1, C. quando muL tut. uff.f. p.;—l, 2, D. 

D. de tut. tt carat. 1. 16, D. de tut. See th$> folloiviipg.af^cja. \ ‘ 5 
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i on gUercfiam to their p^a *ohQdis«af| 


for the>aHthorrty whioh nat ate gives them, over their children, >&nd 
the-; affeetionowhich they have; for thek* interests,- except them? front 
thermlawhoebiteclwlek women from 'guardianships.® Andasi the 
mother ^capable of being tutoress or - guardian, so the guardian* 
shi p may, be likewise committed to -her second husband,; father-in4 


iaw to the minor/ 


USlM ■ :** *•' •! ■■■ ' • •;= ••••<•. w 

;*i 1-370.; i IVRnors cannot be Tutors. — Minors cannot *ber tutors^ be? 


cause; they themselves are under tuition, and stand in need ©fi-tfae 
assistance of others in the managements of theiro wnconcerns**; ' 


VI. 


1380. Infirmities which render Persons incapable of being Tutors . 

-Those who labor under any infirmity, which disables 'them friom 
looking after • thoir own concerns, are incapable of being tutors $ 
sftch 'as persons who are mad, blind, -deaf, dumb, and' those; who 
are under any habitual malady which produces the Baine- effect.! 1 - 
And if these kinds of accidents happen to a tutor after he has 
been named, and even after he has acted as tutor, he shall be ex- 
cused.!'. But- if the disease or infirmity which seizes ■ thei tiitoi 
duiing * the -tutorship be only fora time, a curator may be named 
in the mean while to supply the place of -the tutor* during* hiffit^ 
ness, if there be* occasion. 1 


— .M’vdiU 


VIL 


that isqf Age may be* a Tutor. — * A son who • ia - f 61 
foliage,' although under the father’s authority, may be a -tutor y but 
tha'jftkhfcr Will -not be accountable for his son’s adfoinistratiohy if 
hefldoefe not oblige' himself to it either expressly or tacitly, asif-hb 
himself acts and intermeddles in the administration of the milters 
estate. But a bare consent his son being named tutor, and to : 

his taking upon him the administration, doe's not bind him. m 

-Ta\vO to - V 'X • -.V \.n •' i- 


•tniMUtl.lmHe i*tl ji-fcjfofc, ft k C.qudiklo mi diertttt. off. fi-p.f —Me. W 8, t. 

* L. &, C. de contr. jud. tut. ; — v. 1. 2, C. de interd. mar. ; — 1 ; 32, § D. de adopt. . 
II 13, Inst, de excus. tut. ; — l. u It. C. de leg. tut. • * 

-’»* \ ul t. ; — l. io, v i- D: de UgtLt*. } — f.‘ / 

—L 3, C. pit dare tut . / — 1. 10, in f D . de excus- ; — 4 7, Inst. tod. 

1 25. 11, D. eed.;—l. 40. D. de excus. n "• 

^ V Vi; *• ■ v 

- 2* 7, C. de tut.; — l. per. tuf. ' 
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\IIL 

1382. Oilier Causes for not confirming the Nomination of * Tu- 
tor. — If, besides the cases of incapacity just now mentioned, there 
should happen to be in the person who is named tutor any other 
cause which might render him unworthy of -the office or give 
ground of suspicion, the judge ought in prudence not to confirm 
such nomination. Thus, for example^ if it should be found out 
that the tutor gave money to get himself named, not only should 
the said nomination not be confirmed, but this offence would de- 
serve to be punished. Thus, he whom the father had forbid to be 
named tutor to his son ought not to be admitted to that office 
without very pregnant reasons.” But that exclusion would not 
any way blemish the reputation of the said person.® Thus, he 
ought not easily to be admitted as tutor who makes interest to get 
himself named.? 


IX. 

1383. Excuses of Two Kinds. — The excuses alleged by tutofs 
to free themselves from the tutorship are, in the same. manner as 
incapacities, founded either upon some natural impediment, or on 
some particular law.** 

X. 

• 

1384. Incapacity serves as an Excuse. — The causes of inca- 
pacity which may be fiiirly alleged may likewise serve as excuses. 
Thus minority, and the infirmities which render persons incapable 
of being tutors, ought to excuse them from the office.' 

XL 

1385. Excuse on the Account of being upwards of Seventy Years 
old. — Those who are past seventy years of age ftiay excuse them- 
selves from being tutors.* 

< 

XII. • 

1386. The Number of Children is an Excuse. — If he who is 
named to be tutor has five children lawfully begotten And alive, 

5 • .. 

B L. ft, D. de tut ; — 21, $ ult . D. de tut et cur . dat 

0 L. SI, $ 2, D. de tut et cur. dat 

P L. 21, f vk. D. de tut. et cur . dat s* — v. 1. 19, D. de test. tut. 

2 This will appear by the following articles. 

r § 13, Inst, de expus. tut. 
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he is excused. Th^ children wkialvare unborn, although conceived, 
■eate aot reckoned' in the number of the children which serve es an 
cocettsiL < And the grandchildren, and other descendants of children 
tin are deceased, are counted as representing the person of whotu 
they are descended, 'tfhus several children of one son are reck* 
oned in this case only as one child.* 

XIIL 

- * 1387. Three Tutorships excuse from a Fourth. -r— He who has 
already the burden of three tutorships may excuse himself from ac- 
cepting a fourth. We do not reckon as so many tutorships those 
of many minors, when the estate of all the minors is managed by 
one and the same administration. 4 Neither do we reckon in the 
nnmber of tutorships that serve as an exqise the engagements 4N f 
honorary tutors, nor that of the sureties of tutors.* tfr 

XIV. 

i 1388. One Tutorship that is Burdensome will serve as an Exduse . 
-*■*- If one tutorship alone be of such extent, or so burdensome* that 
it would be hard to call the tutor to a second tutorship, he shall be 
excused.? 


XV. 

1389. Enmity between the Minor’s Father and the Tutor*— -11 
there had been a mortal hatred between the father of the minor 
and tlte person avho is named tutor, and there never was ahy 
reconciliation between them, the tutor shall be excused from ac- 
cepting the office.* 


v * it X) f 2, D de excits.; — 1. 1 , C. qui num lib m exeue de exeue. tut. ?— « f. I 3, 

§a,p.c(e ixau. ;~4>l. 2, § 4, — l. 1, C qui num hb ; — d. 1. $$ 6, J. We have nut 
limited in Ibis article what is said of grandchildren to thoso descended of males, in which 
sense it is limited in the seventh section above quoted For although daughters and their 
children be in another family, yet it often happens that the daughters and their children 
are as much or more chargeable to the fathers than the sons are; and it would be hard, 
thtf^jpaqdfather on the mother’s side, who has the burden of children of sever*! 4*ugh- 
teca^eceaied/snonld be deprived of the benefit of this excuse. And therefore it is that 
ofir&eg^^mfd W an excuse the guardianship of grandchildren by daughters. * f] * 


* L. 3, D. de excue ; — l* 2, 4 ufc. eod ; — l unic. C qui num tut. See the following 
article. ‘ * * 

1 L. lft, 4 ft, D. de excueat . * 


\ * 


y Tj. Hi 4 4, Z)* de excue. • 

* 4 11,'iiri.de excue. tut.;—l. 6, 4 17, D. de teem. 
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1390. Lawsuits which, excuse. — If there be a lawsuit between, 
the minor and the person whom they intended to name tutor, 
which calls in question the minor’s legitimacy, or claims a right to 
all his estate or a great part of it, the said person shall be excused 
from the tutorship. But lawsuits of a small consequence will not 
serve to excuse him.* ** • , 


XVII. 

1391. A Lawsuit between the Minor and the Next of Kin to his 
Tutor. — If the minor .happens to have a considerable lawsuit 
against the father or mother, brothers, sisters, or nephews, of the 
person who is named to be his tutor, both humanity and the inter- 
est of the minor do reqqjre that the .said person be excused from 
being tutor. For he ought not to be engaged in a guardianship 
Which will oblige him to go to law with his nearest relations ; 
and the minor ought to have a tutor who may be under no temp- 
tation to betray his trust. 1 * 


XVIII. 

1392. Excuse on Account of Privilege. — Persons who, on ac- 
count of their employment or for other causes, arc privileged with 
an exemption from being tutors, shall be excused from the office ; 
Which depends either on the nature of the employments, if they be 
such as in their own nature ought to give an exemption from the 
office of tutor, such as an embassy, the command of an army or 
gahrison, or on the particular grant of the said privilege by some 
declaration or edict. 0 „ 


* £. 6, 4 18, D . de excus.; — § 4, Inst, de excus . tut . v el curat; — l. 21, D • eod,;— h 16, 
C. eod. See the following article, and the remark upon it. 

* L, 23, C. de excus. tut It is to bo observed oti this article, that it is by the circum- 

stances that we are to judge whether the lawsuit be such as that it ought to serve as an 
excuse, or that it would be sufficient to name a curator or substitute tutor to take oare of 
such lawsuits, instead of the tutor. For it is our usage in such cases, and even when tty) 
lawsuit is between the minor and the tutor himself, that if the said lawsuit be not of such, 
consequence as to be sufficient to* excuse the tutor from the office, to narile a curatQtfto 
defend the minor against the tutor, or against the other persons whom the tutor ©tight 
not, in <hamanity, to be obliged to go to law with. Seq the eleventh article of the second 
section* ° % 

** V.l 6, $ 1, et seq . Z>. de excus . It is to bef observed with respect to these kinds of ex- 
emptions mentioned in this law, that in France no persons are exempted from the office of 
tutor, except they be entitled to this privilege by some edict or some deckratiom v 
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XIX. 

1393. Ecclesiastics are exempted from being Tutors. — Ecclesi- 
astical persons cannot be named tutors or curators. For the holi- 
• ness of their sacred function obliges them, that they may be the bet? 
ter able to attend the dirties of it, to disengage themselves from all 
other cares ; and exempts them from all engagements to an ad» 
ministration of temporal concerns. But if a clergyman be willing 
tp'take charge of the education and government of orphans that 
are his relations, it shall be lawful for him to accept of the tutor- 
ship of them, that he may take care of their persons, and occa- 
sionally, likewise, of their estate, which has so necessary a connec- 
tion with their persons. 4 


XX. 

1394. Poverty and Want of Industry may serve as an Excuse. — 
If he who is called to the office of a tutor has not an estate suf- 
ficient to bear the charges of it, if he can neither read nor write, or 
if he is not industrious enough to manage his own concerns, or if 
his own affairs demand his whole time and labor, he may be either 
excused from the tutorship or confirmed in it, according to. the 
quality of the persons, the nature of the estate, and the other cir- 
cumstances. 0 


XXI. 

1395. The Tutor who is named ought to act till he is dis- 
charged. — Although he who has been named tutor appeals from 
his nomination, and he has a jus$ excuse, he shall neverthelfcas 
be bound as tutor till he is discharged of the trust; an t d he is 
obliged to act provisionally in the mean while till his appeal be 
determined/ ' 

XXII. 

1396. Acceptance of the tutorship cuts off all Excuses. — • If he 
who had an excuse has accepted of the tutorship, or acted volun- 
tarily as tutor before he gave in his excuse, he cannot be after- 
wards admitted to excuse himself/ 

• 

* L. 52, C. de epi&c . et cleric.; — Nov. 123, c. 5. 

•'iS. 6, § t dt. D. de excus. ; — $ 8, Inst . eoS.; — U. 7, 40, $ 1, eod.;-* 8, Inst, sod . 
f 31, D. de excus.; — L 20, D. de adm. et per. 9 tut. ; — l. 39, $ 6, eod . ; — v. {. 16, C. di 
excus. tut. • * 

t L.% C. si tutor . v d cur. Jed. cdleg. ere. sit; — 1. 17, § 5, D. de crees. 
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f XXIH. 

" $397. Incapacity that happens after the 'Nomination. — If, after 
that the tutor has accepted of the tutorship, he falls under some 
incapacity, as if he becomes blind, deaf, dumb, if he runs mad, or* 
isseized with other infirmities which render him incapable of ex* 
ercising the office of tutor, he shall be discharged from it, and an* 
other tutor will be named in his place.* 4 • „ 

XXIV. 

1398. Privilege acquired after the Nomination. — The privileges 
which one acquires after his nomination to the tutorship do not 
excuse him from it. For they are granted only to exempt those 
who are not as yet under any engagement. Thus, he who has 
been prevented by his nomination before he acquired the privilege 
cannot plead his privilege in order to be discharged. 1 

XXV. 

1399. An Excuse happening after the Tutor's Entering upon his 
Office. — The grounds of excuses which do not proceed from an 
incapacity, and which happen only after the nomination of the 
tutor, will not procure him his discharge from the office. Thus, . 
the number of children which serve as an excuse, or the age of 
seventy years being completed after he has entered upon the ad- 
ministration of the tutorship, will not excuse him from it. 1 

XXVI. 

"*•1400. When the Tutor and Minor have different Places of Abode. 
— — It is not always a lawful ground of excuse for him who is 
named tutor, not to be an inhabitant of the place where the minor 
has his abode. . For it may happen that, in the place where the 
minor lives, there is nobody capable of being named tutor. And 
besides, it may be reasonable and advantageous to the minor not 
to stand upon the distance between his domicile and that of his. 
tutor, provided it be not such as to render the administration too 
•difficult, and too chargeable either . to the minor or tutofc So that 
it is by the circumstances that we are to judge of the regard that 
ought to be had to the distance of their dwellings." 1 

h Zt. pen. D. de tut. ; — l. 40, D. de excus. v 1 L. 28, D. de excut- { — . ». 1. 7,4?. fkjsd. 

1 X. 2, $ 4, D. de excut. 

— L. 93, D. detest. tut. ; — 1. 10, $ 4, D. de fxcusat. ; — l.ult. $ ult. D.eod. ■ S«e 
article of the first section. 
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XXVII. 

1401. Several Excuses whereof none is sufficient of itself***- It 
he who is named tutor has no ground of excuse which is of itself 
sufficient^ such as the age of seventy years complete, or the num- 
ber of children that is tequired ; but that he is only, for example, 
sixty years of age, and has two or three children ; these excuses, 
of whjch every one is insufficient by itself, will not be sufficient, 
when put all together, to ’procure him a discharge from thd tutor- 
ship.® 


CURA’typilS. 


TITLE II. 

OF CURATORS. 

1402. Usage as to Curators. — Curator of one that is Mad or 
Infirm. — As there are other causes besides the infirmity of age 
which render persons incapable of governing themselves and their 
affairs, such persons who happen to be in that condition are put 
under the conduct of others, who are to them instead of tutors, 
and who are called curators. Thus, curators are appointed to per- 
sons that are mad, and to those who, because of some infirmity, 
we incapable of managing their own concerns ; such as, for in- 
stance, those wjio are both deaf and dumb. 

1403. Curator of a Prodigal. — Among persons incapable, -f* 
governing themselves we reckon prodigals, who lavish away their 
estates in foolish and idle expenses. And the same reason which 
obliges the public to take the management of their estates out of 
their hands makes it necessary to give them curators to look after 
their concerns. 

1404. Curator to a Minor who has a Tutor. — Sometimes,, like-' 

' wise, a curator is assigned to a minor who has a tutor, when it 

happens that the tutor and minor have ^some difference or some 
right to be adjusted between tliem.^ . 

• • ' 

V * £. 15, § 11, D. de excusat. But if this tutor were sixty -nine years of a$3 and had 

^ would it not be as just, or rrfthcr more so, that he should be discharged, than 

if he were seventy years of age and had no children, or only forty years, With five children ? 
t * See the- eleventh article of the second section of Tutors , and tift preamble to the sev-. 
-V:' e||^’aeetionof the same title. 

47* 
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1405. Curator to Goods which are not claimed by any Owner. — 
There is yet another sort of curators, the use of which is ne6es©ary 
for taking care of goods that are abandoned, and which no person*; 
looks after. As in the case of a long absence of any one from his 
estate, without committing the care of it to any body; Or in the' 
case of an inheritance without heirs, or which the heirs have re* 
nouneed j or if a debtor relinquishes all his estate to his creditors; 
In all these cases, and others of the like nature, where goods are 
without, any owner, or without any person to look after them, 
curators are appointed to take care of them, and to preserve them 
for the use and benefit of those who either have or shall have a 
right to them. 

1406. The Subject-Matter of this Title. — All these kinds of cura* 
tors being charged with the goods and affairs that are committed to 
their care, and some of them likewise with the care of persons, 
such as the curators of those who are mad ; their trust is of the 
same nature, and subject to the same rules, with that of tutors, in 
what relates to their engagement, the reasons thaigShay serve to 
excuse them from the office, and all other things that are coriimon 
to both offices. So that we must add to this title the rules of the 
foregoing title which may be applied to this. 

1407. Another Sort of Curators which does not belong to this 
Place. — We do not place among the number of curators that are 
to be treated of -under this title, those who are named in criminal 
prosecutions in certain cases against the memory of persons who 
are prosecuted after their death ; such as those who have been 

“"kided in a duel, and who have made way with themselves. For 
the functions of these curators are of another kind, and belong to 
the matter of crimes, which does not belong in this place. 


SECTION I. 

OP THE SEVERAL SORTS OF CURATORS, AND OF THEIR POWER. 

u * K 

Art. I. 

1408. Curators of Madmen. — Madmen being incapable of gov*, 
erning their persons and estates, although they be of age, eur^to|S : 
.are appointed to take care of them.* 
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IL 

1 409 . When a Minor is Mad. — A curator is not assigned to 
any one as a madman, unless be lias attained the age of majority. 
For if a minor be in a state of madness, it is sufficient, and like* 
wise more decent, to appoint him a curator on account of his mi- 
nority, rather than because of his madness; at least till ho arrive 
at the years of majority.** 

III. 

1410. The Madness ought to be judicially proved. — The mad- 
ness of a person of full age ought to be proved judicially, in order 
to his having a curator assigned him. For, besides that it is only 
by the authority of justice that a curator can be appointed, it may 
sometimes happen that a person may counterfeit himself to be 
mad for some particular end, 0 or that others out of interest may 
represent him to be mad without any ground. 

IV. 

1411. The Son may be Curator to his Father or Mother , if they 
are Mad. — The son may be named curator to his mother who is 
mad ; as also to his father in the same casc. d 

V. 

• 

1412. When a Son, living under the Father's Jurisdiction, is Mad. 

— If a son, who is still under his father’s jurisdiction, falls into a 
state of madness, no curator is assigned him, because his father is 
naturally charged with the government of his person and the tu- 
ministration of his estate. 0 _ 


VI. 

1413. The Husband cannot be Curator of his Wife that is Mad. 
— In the cases where it may be necessary to name a curator to a 
married woifaan, or to her who is contracted in marriage, whether 
it be on account of madness or for other causes, neither the hus- 
* band/ nor .the person with whom she is contracted,* can be named 
CuAtors. 


k dS S, f 1, D.detutd. # * L. 6, D. de cur. far. et <d. 

i L. 4, D. de tar. fir. ; — l- 1, in fine, D.'eod. l. 2, tod. 

• :* L. 7, 0. de cut. fur. See the tenth article of tte first section of.TWors, 

>< JJ. S, Ood.qui dare tut.j — 1. 14,2) de curat, fur.; — \ 19, Inst, de excut. tut. * 

1 , 4 uft. D. de excul tut. This role .seems to be founded either on the Interest 
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1414. Madness with lucid Intervals. — The curator of stggprson 
whose madness comes and goes by intervals does not exeicnse his 
function but during the fit of madness, and ceases to exercise it in 
the lucid intervals, when the person’s reason is fully reestablished ; 
but the office of this curator lasts during the life of the person 
that is mad, to avoid the trouble of naming a curafor at every 
new fit of madness. 11 


VIIL 

1415. Infirmities which require a Curator. — Curators are given 
to all persons who, by reason of some infirmity, are incapable of 
the administration of their estates and affairs ; such as one who 
is deaf and dymb ; and all those who by other the like infirmities 
are brought under the like incapacity. 1 


IX. 

1416. Curators of Persons who are declared Prodigals. — Those 
who lavish away their estates in foolish, extravagant expenses, 
and whose bad conduct makes it necessary to declare them prodi- 
gals, and to interdict them judicially, are deprived of the adminis- 
tration of their affairs, and of the management of their estate, 
the charge of .which is committed to a curator. And the same 
course would be taken with a woman whose manners and conduct 
should give occasion to such an interdiction. 1 


the husband may have in the affair, which should require the appointment of a cu- 
rator to his wife, or upon the inconveniences of making the husband accountable to his 
wife* And with respect to the person with whom the woman is contracted in marriage, 
the same reasons do likewise extend to him, because the intended marriage may take 
effect* And if the marriage docs not take effect, there would be still less reason that the 
person to whom the woman was betrothed should be her curator. < 

We do not assign a curator to a married woman that is mad, for the administration of 
the effects pertaining to her dowry, for that administration belongs to the husband, who 
has a right to the enjoyment of them. See the third article of the first section of the tide 
of Dowries. 

h L. to, C.de curat, fur. * w * - # 

1 L. S, D. de curat. fur . ; — $ 4, Inst . de curat.; — 1. 19, in fine, II. 20, 21, D. de reL audit, 
jud. possid .; — /. 12, t>. de tut. et curat, dat. 

1 Li 1^ D. de curat, fur. ; — 1. 12, § ult. D. de tut. et cur. dat. ; — /. 15, D. de cur. fitft By 
the ordinance of Bhie, art 182, widows who, having children by a former marri^Oi-niar* 
ry again with poisons beneath their quality, are put under an interdiction as tolhi dii- 


posal of their estates, which they can neither sell nor alienate. But 
being only to binder alienations, in order to preserve the estate tor the i 
the effect to make ourators be assigned to those women* 


interdiction 
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X 

1417. A Prodigal ought to be proved such . — The interdiction 
of ft pfbdigal cannot be decreed, and a curator assigned to him, 
till after his bad conduct shall have been proved." 1 And he whom 
his father shall have declared a prodigal in his will is presumed to 
be such;* unless it should appear by the circumstances that no 
regard pught to be had to such a declaration. 

XI. 

1418. The Son cannot be Curator to his Father who is a Prodi- 
gal.*— The Son cannot be named curator to his father, who is 
declared a prodigal, although he may be curator to his father who 
is mad." 

XII. 

1419. Duration of the Ouratorship of a Prodigal. — The office 
of a curator to a prodigal is not at an end till the interdiction is 
judicially taken ofi> 

XIII. 

1420? Curator to the Effects of one that is absent. — If any per- 
son happens to be long absent, without committing to any one the 
care of his^effccts and affairs, and it be necessary that somebody 
should look after them ; in that case a curator is named to take 
care of them.'i 


XIV. 

1421. Curator to a Child that is y&t unborn . — If a widow hap- 
pens to be big with child at the time of her husband’s death, a 
tutor cannot be named to the child till it is born. But if it be 
necessary, a curator is appointed to look after the rights of the child 

.. m L* 1*Z>. decur.Jur. n L. 16, $ idt. eod. 

9 L. 1, $ 1, D . de curat* fur. 

P L. 1, D. de curat, fur. Although it be true that the amendment of the manneni of a 
prodigal, as well as the return of a madman to his right%enses, pots them both in a con- 
dition to resume the care of their affairs ; yet it is necessary, however, with respect to the 
pVodigal, that, as he has been judicially interdicted, so the interdiction should be judicially 
takenoff, aa well for the discharge of his curator as fcr the security of those4ho shall 
{^W^ioess to transact With him. * 

§ vit>p..dt tvt.;—l. tyC.de postlim . revert. ; — v. 1. 6, § ult. D, quibus ex can u. m 
— l D. e^quibus cam. 22, $ 1, D. de rebus auct l ju*t possid.f—k 4 

InsL d* curat. 1 * 
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that may be bom, and to take care of the effects which ar 9 .tp. be 
his as soon as he is born.* 

XV. 

1422. A Curator to a Succession. — If a succession happens to' 
be without heirs or executors, as if the deceased left behind him 
no delations, nor instituted any person his executor by will, or 
he who had a right to succeed had renounced the succession or 
were absent, or during the time he was deliberating about ac- 
cepting the succession, and refused in the mean while to inter- 
meddle, it should be found necessary to appoint soifie person to 
look after the affairs and to take care of the goods ; a curator, 

- in this case, is named to the succession, who is to exercise that 
function, for the preservation of the goods, either for the benefit of 
the creditors, or of those to whom the succession shall appertain.* 

XVL 

1423. Curator to Goods relinquished by a Debtor to his Creditors. 
— "When a debtor relinquishes his effects to his creditors, they may 
procure a curator to be appointed, to take care of them,*. or they 
may name some of their own number to have the direc%^Sf them. 

XVII. 

1424. A Creditor may be Curator to the Goods of his Debtor. — 
We may name for a curator to the goods relinquished by a debtor, 
or to his inheritance after death, one of his creditors, or some other 
person, to take care of the estate. 0 

XVIII. 

1425. Power of Curators. — Curators have their functions regu- 

, » ■ ' 

* L. SO, D. de tut et curat dot.; — l. 8, D. de curat fur — l. 24, D. de reb. aud. jud . / — 

v. tit de ventre in pass, mit et curat, ejus ; — 1. 1, §§ 17 et 18, cod. If there were other chil- 
dren, and it were necessary only to havo one tutorship for them all, the same tutor would 
serve to look after the interest of the children to be bom. 

9 L. 8, D. quit* ex cans, in poss. cat . ; — l. 3, D. de curat fur. ;—l. 22, ( 1, D. de rebus 
auct.jud. poss.; — toto tit D. de curat, bon. dando. See the following articles. % 

m . 1 L. 2, et toto tit D. de curat, bon. dando. Seo the following article. 

M L. 2, S 4> D. de curat bon . dand. ; — il. 8 et 9, D. quibus ex caus. ut poss. eat . We must 
not confound these sorts of curators or directors, which are mentioned in thiaand the 
foregoing article, with the curators who are Earned for the validity of a seixnre of gopds 
that are abandoned l such as an inheritance without heir* For os to this last *Qri,ojf Wjck 
rators, Editors are not named, because that would be to make {hem both pUihdff jnd 
defendan t in the sauio cause. 4 . \V 
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feted by the power which is given to them, # ond they have a right 
to de^rery thing that their office requires.* 


SECTION II. 

OF THE ENGAGEMENTS OF CURATORS. 

Art. I. 

1426. Oath and Administration of Curators. — All these sorts of 
curators, of which mention has been made in the foregoing sec* 
tion, are bound, in the same manner as tutors, to take an oath 
faithfully to discharge their trust, to make an inventory of the 
goods committed to their charge, and to take the same care of , 
every thing belonging to their administration as tutors are bound • 
to do in relation to theirs.® 

II. 

1427. Difference between Tutors and Curators. — There is almost 

no other difference between the engagements of curators and 
tutors, except that tutors are named both for persons and for the 
estate belonging to the said persons, and that their administration 
never lasts longer than till the majority of the persons committed 
to their charge ; whereas some curators are appointed only for 
goods, and the duration of their office is not limited to any time, 
but continues or*ends according as the cause which has given oc* 
casion to their nomination continues, or ceases. 1 * *’ 

III. * 

1428. Engagements of Curators. — The rules which have been 
explained in th<? title of Tutors , and which may agree to the funo* 
tions and engagements of curators, ought to be applied to them. 
As* for example, that they cannot take assignments to tights or 
debts against those whose curators they are; that their estates axe, 
mortgaged/, from the day of their nomination, for the sums for 

• 

* 1> T>. de curat, bon. dando. See the third article of the second section. • : 

* C. de cur. fur.; — Nov. 72, c. ult.; — d. 1. 7, $»6, in f ; — f. 13, D. do exeat.} 

~ •D* de admin, et per. tut. et cur. See hie law quoted upon the second article of the 
following section. See the twelfth article of the first section of Tutors, and the third arti- 
cle of thissection. - , *• * • A 

; L. 13, D. de excut. See the preceding section 
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’S^hich they shall be found tobe accountable that theycappot 
Alienate any part of the estate of those committed to theirobsig®, 
without observing the formalities*' prescribed by law. And:.S%it 
is with respect to the other rules, Where the dispositions and mo- 
tives of the said rules may have any relation to the office of cura- 
tors. 0 




SECTION III. 


OF THE ENGAGEMENTS OF THOSE TO WHOM- CURATORS ,A1U£ , 

v ' ' ' " ASSIGNED. 

Art. L 

1429. Action of Curators appointed to Persons. — The curators 
which are appointed for persons, and for the goods belonging to 
the said persons, have their action for recovering what shall 
to them, and for indemnifying them for all that they shfi 
1 well transacted, and for the other consequences of their, adminis- 
tration ; either against the persons themselves to whom .they have 
been curators, if they are capable of auditing their accplm^pr 
against their heirs and executors, or other persons to 
said account ought to be rendered. 11 

,b ii- 

v^v 1430. Action of Curators appointed do Goode.-— The ^patom 
^hose administration relates only to goods, and not to persons, 
hive their action against the persons who are interested in the 
preservation of the said goods ; as, for instance, against the persons 
-y^ho shall be declared heirs to a succession that hath lain vacant 
fax some time, and against the creditors of good!* that 
.’..at. the owner.* 1 


. iil . : 

of the Curator to the Goods of ah Abseni ^ 
The curator appointed to look after the goods of an absent 
hath* Iris action against the said person when he returns, or. 


* fifad. 72, e. 5, ipjme; — L 7, $ de D. dt rtk. 


1 ■ U «*• ad, 

1 X. %:f l,i>. dqcur. bon. d. 
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those to whom the goods shall belong, and that with much more 
Tetuftm than he who of his own accord takes upon him the care of 
the' goods of an absent person.® 

IV. 

1432. Action of a Curator whose Charge, is at an End. — If h 
curator having acted, another be named in his stead, whether* it be 
that the former ceases to be curator because of his excusing him- 
self, or for other reasons, he shall have his action for what he has 
acted against the persons interested in the affairs that have been 
committed to his administration, and whom his nomination has 
put under an engagement to him ; and he may likewise bring his 
action agaipst the curator who is named in his room, who will in- 
timate it to the persons concerned. 4 

V. 

1433. Effect of the Action which ' Curators have. — By this action 
lire curators recover all that they have reasonably laid out of their 
own, with the interest of the money which they have advanced, if 
they have. advanced any; and what may be due to. them on the 
BCOTer of salary for their administration. And they procure a ratifi- 
cation of what they have transacted honestly and well.® 

VI. 

1434. Mortgage tohich Curators have for their Security. — The 
curators of madmen, of those laboring under any infirmity, of, 
prodigals, and absent persons, have their mortgage on all the 
estate belonging to the persons to %4iom they have been curators.. 
And the curators to vacant successions, and other estates, have- 
their mortgage on the estates that . have been committed to their 

^administration* And all these curators have likewise their priv- 
'ilege and preference on the goods which they have recovered, or 
preserved, for the money which they have laid out to that end;: 
as, for example, for the charges of a lawsuit for recovering a debt,, 
or /or thotjharges of repairing a house, ofr other tenement/ 

“Seethe second article of this 'section. Inst- de obi. qua quasi ex contr. ; —l. \ t). ds M' 
et act. See the second sectionty those whotmanage the Affairs of others. 

* This is a consequence of the foregoing articlej. 

c See the tint, second, third, and fifth articles of the fifth section of the tide of Tutors. 

f See the sixth and seventh articles of tfie fifth section of Tutors, and the twenty-fifth- 
article of the fifth section of Patau and Mortgages. • 

rfiL. i, 48 - 
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TITLE III. 

OE SYNDICS, DIRECTORS, AND OTHER ADMINISTRATORS OE 
COMPANIES AND CORPORATIONS. 

i • 

1435. Of Communities and Corporations , and of the Persons ap- 
pointed to have the Direction of their Affairs. — We have seen, in 
the title of Persons , that there are communities and corporations, 
ecclesiastical and secular, such as chapters, religious houses; cor* 
porations, and communities of towns, universities, companies of 
trades, and others of the like nature ; and that these communities 
fufc considered as holding the place of persons. For as particular 
persons have their rights, their privileges, their estates, their affairs, 
their burdens, so these communities have likewise theirs; but 
with this difference among others, that whereas every particular 
person is master of what belongs to him, and disposes of it solely 
according to his own will and pleasure, if there be no obstacle in 
the way, such as a minority, or some other incapacity, no one of 
the particular persons who compose those communities, nor the 
whole body together, have that right; nor can they dispose in 
the same manner of what belongs to the community. Thus, they 
cannot alienate their estate, except for just causes, and according 
to the formalities prescribed by law. Which is founded upon 
this, that those communities being erected, whether they belong 

^to the church or state, with a view of promoting thereby the pub* 
lie good, which requires that they should always subsist, it is 
necessary that they should m>t be at liberty to alienate their 
estates without just cause, that they may be able always to main- 
tain and support themselves, and that they may not have it in 
their power te ruin this foundation, which makes ihemHo subsist 
for the public good. 

1436. The Subject-Matter of this Title. — It is a necessary con- 
sequence of these several establishments of communities, both >in 
church and state, that, for the management of their affairs. for the 
preservation and administration of their estates and rights, they 
may appoint persons to take care of them. And these persons sire 
colled by different namfes, such as, mayors, sheriffs, or aldermen in 
towns, governors, syndics, directors, administrators, , or t$y pother 
.names, in the other corporations* And there is formed between 
those persons and the corporations who name them a mutual 
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engagement without any covenant; for such nominations are 
often made without the previous consent of the persons who are 
chosen. Thus, this kind of engagement being formed without a 
covenant, it is one of the matters to be treated of in this book, and 
shall be the subject-msftter of this title. 

1437. We must not confound this engagement with that which 
is formed between such corporations or communities, and those 
whom they appoint their proctors or agents in any business ;. for 
this engagement is made by covenant, and is comprehended in the 
matter of the title of Proxies. 

. 1438. W& shall not speak here of the other matters which may 
relate to communities, such as their use, their origin, the manner 
in which they are formed, their rights, their privileges, and the 
rest; for. these matters do not belong to this place, but are a part 
of the public law, of which mention has been made in the four* 
teenth chapter of the Treatise of Laws, No. 27. But the subject? 
matter of this title is restrained to what relates in general to. the 
nomination and power of those syndics, or governors, and direc- 
tors, and the engagements which are formed between them and 
the persons who name them, in what relate to the affairs with 
which they are charged. 


SECTION I. 

or* THE NOMINATION OP SYNDICS, DIRECTORS, AND OTHER AD£IN*j 
ISTRATORS OP COMPANIES AND CORPORATIONS, AND OP THEIR 
POWER. • 


Art. I. , 

1439. Use of Syndics and other Directors. — Those who haye 
permission to form a company or corporation have also their 
rights, their privileges, their goods, their affairs ; and all the mem* 
bent not having leisure to attend at the same time the business of 
the community, they may appoint persons to take care of it, 
are called syndics, or by some other names.* * '?*• » 

IL 

whom, they ore named. — «The syndics and other dixeo» 
f ' : » 

1 £. 1, S 1, #«. jtwtf cut. tm. nom. 





tors of the affaire of companies arid corporations ate natneed' 1 ^ 
the members of those communities, unless soriie parUcuiar 4 la# 
hath otherwise provided for the choice of the said persons. " Arid - 
if the corporation be such, that all who are members of it cannot 
meet together, or ought not all of them fo have a share in the 
direction of the common aiTairs, they choose a certain number of 
the members, according as it is provided by the regulations and 


■usage of .the community ; and that number, which represents the 
whole body, names those who are to be intrusted with the care of 


the affairs. 1 * 

■ ' 


III. 

1441. In whdt Manner they are named. — The nomination of 
such governors and directors is made by plurality of voices, when 
those who have a right to vote are assembled in the manner and 
in the number prescribed by the rules or custom of the commu- 
nity, as if it be necessary that there should be two thirds of the 
members present, or any other proportion, or a certain number ; 
•■and those who have a right to vote in the nomination ought to 
bbserve therein the formalities which are prescribed them.® 


IV. 

1442. The Person tvho is named is reckoned in computing tKe 
Number of the Votes. — To make up the number of voters that is 
necessary in such nominations, we may reckon the person who is 

Jjamed, if he was of the number of those wh<? assisted at the 
nomination.* 1 

• ' ■■■■ \<i 

cn 

V. ; 

* 

1443. The Power of him who is named. — Those who have been 
thus legally nominated have the power of exercisihg the functions 
Which are committed to them; and that according to the extent 
or bounds that are prescribed to them.® 


VI. 

1444. Duration of this Power. — The power of those syndics 
arid ‘pfher administrators ends with their offices when they expire. 

b Zn 3, D, quod cm', tm, worn, ; — L 1£, Z>. ad munic . ; — L 6, } 1, inf, ZX 

* £. 19, D . ad mtixicip . ; — /. 3, D, quod cui. mu. nonu 

4, D, quod cm. tin. now. 

• L, 1, $ 1, in f. IX quod cui, un, ftom. 



syndics $®%; 

^nd it cea$e? also by a revocation, .if that can take place; pro* 
videtf jitjha.- dope according to' rule, and be known to the, person 
Who is reyoked, and to those who had business with him' . 


SECTION II. 

- * ^ ' . 1 ■ ' , * ; ■ ■ . * 

i OF THE ENGAGEMENTS OF SYNDICS AND OTIIES DIRECTORS. 

U. -.'if. 1 : ■ ' ' 

"Art. I. 

1445. Tits Care of Syndics and Directors. — Those who are 
named by companies and corporations to have the direction of 
their affairs are obliged to the same care and diligence as factors > 
or agents. And they arc answerable, not only for any fraud and 
gross negligence which they may be guilty of, but also for all fhults 
that are contrary to the care required of them.* 

II. 

1446. Their Engagements. — The syndics, and other directors, 
who undertake an affair by order of the community which has 
named them, are obliged to take care of all the consequences of 
it. Thus, he who is ordered to commence a lawsuit is bound to 
prosecute it in all its consequences during the continuation of his 
administration. And, in general, he is obliged to answer for his 
conduct to those who have employed him, and to show his war- 
rant and authority to those whom he sues or with whom he treats, 
and to procure from the community a ratification of what he shclS’ 1 
have transacted. 1 * 

III. 

1447. Other ^Engagements . — The other engagements of these 
syndics and directors are pointed out to them by the functions 
which are committed to them, and by the power which is given 
thenu v Thus, those of mayors and sheriffs are regulated by the.: 
nature of their offices ; and those of a syndic, or other governor 

, _ /. ; 

Z, 6, f S, D.quod cut. utt. nom, See the first article of the fourth section ot Ptpxift.' 

'.* 2. 6, 4 3, D. quod cm. tin. nom. ; — l. 6, D. de adm. rer. ad civ. pert. See it fourth 
article of the third scctiorf of Proxies. This obligation hath not its effect against the 
supertorsand procurators of convents, who are persons civilly dead, against whom the 
community hath not this recourse. . * ’ ' ” . ' 

6, 43, D. quod cui.vn. nom. 
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End director of a chapter, or other corporation, by tile power and 
functions which, are appointed them. And, in general^ ali overoeerts 
and administrators have the functions proper to their offices, ac- . 
cording as they are either settled by the rules and usage of r the 
society, or particularly committed to them by those who name 
them. 0 


SECTION III. 

OF THE ENGAGEMENTS OF CORPORATIONS AND COMMUNITIES WHO 
. COMMIT THE ADMINISTRATION OF THEIR AFFAIRS *TO SYNDICS, 

DIRECTORS, OR OTHERS. 

Art. I. 

v 1448. Engagement to ratify what their Syndics or Directors do. 

* The corporations and communities which have named^syndics 
OX other directors for the administration of their affairs ^abound 
to ratify what they have well transacted pursuant to their power. 
For seeing all the members of the community cannot act in a body 
together, nor even know all of them the concerns of the communi- 
ty, it is presumed that they know as much, of their affairs as the 
person does whom they have intrusted to the management of 
them; that whatever comes to his knowledge comes likewise to 
theirs; and that what he docs, or wluit is transacted with hil|^ is 
transacted with all the members of the community, provided ii'be 
within the bounds of the power which they have given him.* 

II. 

1449. Engagement to allow the Ecpenses. — The community is 
obliged to allow to the persqn whom it has constituted its syndic 
or director, tl\p reasonable charges which he has-been at for the 
affairs committed to his care. b 

III. 

1450. Bounds of the Engagements of Communities. — • Cdptnu- 
nities are not bound by the act of the person to whom they Uhy? 

* L 6f4 3, D. quod cut. tin. ;-r - f. 5, D. tnand . ; — 7. 2, § 1, D. ad munic. ; — W, f 7 f *qtL; 

— 1. 8 f D. dewun. et bon. ; — tit D. de adm . rei*. ad civ . r*i- .. 

* L. 7, Z>. quod cut. nn. notn. ; — l. If, D. ad municip. See the fifth article oftfap aecpgd' 

■•pctlpn of Covenant!." , ‘ 

A D. quod cm. tm. nom. 
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committed thedirection of their affairs, except within the linuts of 
the engagements which they am empowered to contract, arid ac- 
cording as they are advantageous to the community. Thus, far 
example, if a community has given power to borrow money, it will 
not, be -obliged except for such sums as have been uBefully em- 
ployed for its behoof ; 0 or if it has given a power to sell, the sale 
will nqt subsist, except where it has been made for a necessary 
cause, and where the formalities prescribed in such sorts of axles 
have been observed.* 

' 1 iv. ' f 

1451. How Directors or Administrators of Communities n ay 
be bound in their own Names. — If a community be discharged 
from the engagement contracted by the person whom it has In- 
trusted with the administration of its affairs, we are to judge jby 
the circumstances whether the administrator ought in his own jjer- 
son to make good the engagement to those who have treated \dth 
him. Thus, for example, if the magistrates of a town have for- 
rowed money to pay their debts, or to be laid out to some otjxer 
use for the benefit of the corporation, and the creditor trusts he 
money with them, they may pay the debts, or lay it out to the 
other use ; if they have failed to employ this money for the behiof 
oif the public, they must answer for it in their own names. This, 
on the contrary, if the director or administrator of a community 
sells an estate belonging to it to a purchaser who asks no otter 
security than an order of. the community empowering the sdd 
person to sell, and the sale be made by the said person in fiat 1 
quality, and pursuant to the powar granted him, and afterwarls 
the said sale comes to be annulled, for having been made without 
necessity, and without observing the usual formalities, the said d- 
rector or administrator shall not be bound to warrant the sal). 
Thus, in general, directors or administrators who treat for coni 
munities are bound for what is their own particular act anl 
deedjto those who have trusted to their integrity, but are no^ 
bouna dbr *the act of the community, if*they have acted only it 
conformity to tKe power which it gave them.® j 

, y.i. • • ■ ! 

' 27, D. de rdb. (red. 11, D. de pig. el hyp. • , j 

j* V. /. J4* C. de vour, cedes.;— Nov. 7, c. 1 j — tfov. 120. Sec the following mfticle. i 
**£>.' £t i D . de red. cred. See the preceding article touching alienations, and the romarti 
. onihe first article of the second section, concerning the engagements of sjndict and di-i 
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J-'-- ■ ... *v. . ... .. ..... A... 

1452. The Engagement of a Community is not divided arnong 

all the Members. — The engagement of a corporation cjr com- 
munity is not divided among the persons who compose it, so' as* 
to become the engagement of every one<of the members in .par* 
ticular; and it is only the community that is bound by the act 
of the person to whom it has committed thq administration of its 
affairs. And as the particular members do hot enter in their own 
nemes into the obligation contracted by the community, unless 
they engage themselves expressly, so those who oblige themselves 
to communities do not by that engage themselves tc ’ every one of 
tie members of the said communities in particular/ T; . 

TITLE IV. 

t . 

ye THOSE WHO MANAGE THE AFFAIRS OF OTHERS WITHOUT 

TIIEIR KNOWLEDGE. 

1453. The Duty of taking Care of the Affairs of Absent Persons. 
— The Subject-Matter of this Title. — The law which enjoig^ 
is to do for others what we would that they should do for us; 
tbliges those who happen to be in a conjuncture where thA in* 
crest of absent persons is abandoned to take, what care of it 

' •.hoy are able. The bare sentiments of humanity, not to .speak 
^f religion, recommend this duty towards absent persons, and 
engage those to look after their estates and concerns to whom the 
Conjuncture of affairs has afforded an opportunity of so doing. 
And the Roipan laws invite all sorts of persons fg> this duly ; giv- 
ing to those who take care of the affairs of absent persons an 
assurance, that what they shall have reasonably acted shall be 
confirmed, and that they shall be reimbursed the moneys. .Which 
they shall have laid oufj to advantage.* It is this kind o|.n0ce, 
and the consequences resulting from it, that the* rules whic&fute 
the .subject-matter of this title have relation to. For th^re Is 
formed an engagement without a covenant, and which is reciprocal, 

' "■ : 

f L. 2, D. quodcui. m. nom .; — /. 7, $ 1, tod. .. 

• X. 5 D. de obi. el act .; — 4 1, Inst, de M. quae qu. ex contr : ». ,* — /. 5, D. « sf' esfc-..’ 

■ V * - ‘ VMW- 
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between the master of an affair and the person who takes care of 
it withouthls knowledge. Thus this kind of engagement bath its 
*raiik in this place. 

" 1454. It is to be observed as to this title, that there is this differ- 
ence among others between the administration of tutors and cura- 
tors, and that of persons who manage the affairs of others with- 
out their knowledge; that whereas tutors and curators, being 
named or confirmed by authority of justice, have their mortgage 
on the whole estate of the persons who have been under their 
care, and curators to goods upon the goods of which they have 
hadLthe adnfinistration, those who manage the affairs of others 
without their knowledge have not the same privilege; but th6y 
have the preference which they may have acquired on account of 
moneys laid out, either for the preservation of a tiling, or recovery 
of a debt, b 

1455. Seeing there is a great resemblance between the engage- 
ment of those who manage the affairs of others without their 
knowledge, and that of factors or agents, we must join to this 
title the rules of the title of Proxies which are applicable to this 
subject. * 


SECTION I. 

OF THE ENGAGEMENTS OF HIM WHO DOES THE BUSINESS OF 
ANOTHER PERSON WITHOUT HIS KNOWLEDGE. 

Art. I.* 

1456. Engagement to continue <m Affair that is begun. — The 
civil law obliges nobody to take care of the affairs of others, 
except those who are charged with them by reason of some par- 
ticular duty, su£h as tutors, curators, and other administrators. 
But he who undertakes willingly the care of the affair of another 
person is not any longer at liberty to abandon it; for he shall be 
bodndvfor the consequenc.es of his administration to continue what 
he s]iall hare begun till he has made an efid of it, or till the master 
in a condition to look after it himself; and he shall be accoidit- 
, ihle for what be shall haVe done, or neglected to, do.* And the 

. I • 

• * See the sixth article of the third section of Cantors, and the fifth section of TPawns 
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person for whom he shall have acted shall $Orhis partbebotuid 
to him in the engagements which shall be explained in the second 
section. 


IL . 

1457. Care of an Affair which one has undertaken. — He who 
has undertaken the affair of another person without his knowledge 
is obliged to take the same care of it as if he were constituted the 
other’s agent or factor ; for he is instead of one: and seeing he does 
a good office, he ought to do it so as that it be no ways prejudicial, 
either through his negligence or through any other 1 fault. Thus, 
he shall be accountable, not only for any fraud or unfair dealing 
which he may be guilty of, but likewise for want of care. And 
even although he should be negligent in his own proper concerns, 
yet he is bound to take a very exact care of the affairs of another 
person which be has undertaken, and he will be answerable for the 
faults that are contrary to this care; unless the circumstances* 
make it appear reasonable to abate something of the rigor, accord- 
ing to the rule which shall be explained in the last article of this 
section. 1 * 


IIL 

1458. If he who meddles tci/h the Affairs of an Absent Person 
neglects some Part of them. — If the person who has under- 
taken the mtuiagcment of the affairs of one that is absent 
neglects a part of them, and his taking the management upon 
htm hinders other persons from looking after them, he shall be 
made* accountable for the raid neglect, according to the cir- 
cumstances. 0 


IV. 


-1459. An Affair undertaken without Necessity. — But if, on the 
Contrary, he who manages the affairs of an absent person under- 
takes without necessity some new affair, which nothing obliged 
the absent person to engage in, as if he buys for him soniemer- 
chandise, or engages him in some commerce, he alone shallbbar 
all the loss that shall happen by this new business although the 


b L. SO, C. da tug. gest ; — 4 1 , t nf. Inst, da obi. gum quasi ex contr . ; — l. 24, C. da usur.f 
— L 11, D. da tug. gest. See the fourth article of the third section of /Vanes.., 

* L, 6, \ IS, D. da tug. gest . ; — ». 1. 1, $ hit. D. da to qui pp>. tut. j woo, ptt. seg.. geaft. 
Seethe fifth orticlojof this section. 
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profit that it may yield will belong to the absent person. Bfttif 
there* happens to be m the same affair loss one way, and gain 
another, he who has undertaken it may compensate the gain with 
the loss which he is to bear. 4 


V. 


1460.* Of him who manages only one Affair. — He who is not 
obliged to concern himself any ways in the affairs of another per- 
son may confine himself to one affair, and not meddle with the 

others, if there be no connection between them. 0 

• 

VI. 

• » 

■ 1461. Of Accidents. — Although he who docs the business of 
another have engaged himself in it of his own accord, yet he is 
not answerable for accidents, and for the other events which may 
render ineffectual the good office which he had done. 

VII. 


1462. If the Absent Person dies before the Business is ended. — - 
If the absent person, whose business another hath undertaken, 
happens to die before the business be ended, or if he was already 
dead before the said person intermeddled with it, he will be obliged 
to continue his administration for the behoof of the heirs and ex- 
ecutors, or other persons who may have an interest in the said 
affair; for it is a consequence of his engagement which we must 
consider in its origin, without regard to the change of masters that 
may happen.* ** ; 

vnf : 


1463. Interest of Moneys received on Account of the Absent Per • 
son.—- If, in the Administration of the affairs or cstate»of an absent 
person, there remains, after deduction of all necessary charges, any 
sum of money in the hands of him who has the management, and 
he convert it to his own use, or neglect to lay it out for the behoof 
of the owner, as if he faifs to discharge a debt of the absent per- 
son, "which carries interest ; in these and the like cases, whether 


* L, 11, D. de tug. gat. • 

; * L, 91, 4 2, D. de tug. gttf. ; — 16, eo d. 20, C. tod. Sec the sixth article of this 
lection. * 

Z. 3$, C.de tug. gat .; — 2.^2, D. tod. See the s'eventh article of the second section. 
I £.3, D. dt tug. gat.; — *d.t. 3,} 6; — 1. 12,} ult.eod.; — l. 21,} tod. 




THE CIVII. LAW. ' [piST |,=EQ0 Xv1Y. 


»Bv9^'gdiltip; of anyunfair dealing or not, or of any negligence 
ter which he might be blamed, he may be liable fbrthe interest 
of the said; (aim, According to the quantity thereof, the time '‘which 

he kept it by him, and the other circumstances. 1 * 

( 

IX. 


■ '14154. Of him who manages the Affair of due Person, believing 
to belong to another. — If any one, through mistake, has man- 
aged an affair which he believed to be the concern of one of his 
Mends, and it proved to be the affair of another person, there is 
ho manner of ^engagement formed between him add his friend 
whom he thought the affair concerned; but only between the 
master of the affair and him, in the same manner as if he had 
known the truth. 1 


X. 

''11465. If a Woman manages the Affairs of an Absent Person.— 
If a woman has taken upon herself the management of the affairs 
of another person without his knowledge, she will be accounta- 
ble for them according to the foregoing rules ; for although women 
-cannot be named tutoresses or guardians, except fo their own 
children, yet they enter into the engagements which may arise 
from an administration into which they intrude themselves. 1 


XL 

1466. Of those who act through Necessity. — Those who through 
sSme necessity find themselves obliged to take upon them the 
management of the affairs ct£ others, as is, for example, in cer- 
tain cases, the heir or executor of a tutor or guardian," 1 enter into 
the same engagements as he does who intrudes himself into the 
\ "-v.. . v 

> 31, 4 3, D . de neg. gest. ; — /. 19, 4 4, cod; — v. /. 6, 4 t tit, tod. 4 Wo have added in 

this article for the interest which may bo duo according to the circumstances. For our 
usage Is not the some with respect to interest os it was at Home, where usury wafcper- 
; mitted, and where the use of it was frequent and easy among the bankers, who drove a 
public trade of taking the money of particular persons upon interest. And this canwherce 
was so established, that those who were under an obligation of improving the mosey for 
which they were accountable, such ns tutors, were discharged, provided they gave it to a 
banker of undoubted credit, although it afterwards happened that he proved insolvent. 
T r . h 10, 4 1, 7). de ertend. ; — It 24, 4 2, D. de rcb . awe*, jud. post . ; — /. 7, 4 2, Z>. dpo#.;— 
L 50, D . de adm. et per , tut. * ■ 1 

1 L. 5, 4 1» D. deneg. gest. ; — l. 45, 4 2, tod. 

* dr. 3, 4 1, D. de neg . gest . * # 

m See the sixth article of the fourth section of Tutors. 
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business voluntarily. And they have likewise, on their pBrtitjie 
' sam£ actions against the parsons whose affairs they manage, and 
that with m'uch greater reason than he who engaged himself in 
the business without any necessity." 

XII. 

1467! A Case where he who acts is not obliged to the most exact 
Care. — Although those who intrude themselves into the affairs of 
others be bound regularly to a most exact, care of them, according 
to the rule # cx plained in the second article ; yet, if the circum- 
stances be such that it would be a hardship to require Such an 
exact care of him who had managed the affair of another, same 
abatement might be made from the rigor of the law in this case, and 
he be made responsible only for such fatTlts as might be imputed 
to a dishonest and unfair dealing. Which abatement ought to 
depend on the quality of the persons, on the tie of friendship or 
relation between them, the nature of the affair, the necessity there 
was to look after it, as if it was to prevent a seizure or sale of 
the goods of the absent person, on the difficulties which it may 
have been attended with, the conduct of the person who has taken 
upon himself the management, and on the other circumstances of 
the like nature. 0 


SECTION II. 

OF THE ENGAGEMENTS OF THE 1’EftsON WHOSE BUSINESS HATH 
BEEN MANAGED BY ANOTHER, WITHOUT HIS KNOWLEDGE. 

Art. I. 

1468. The Foundation of the Engagements of hint whose Affair 
hath been managed by another. — lie whose business another hath 
managed “for him without his knowledge is bound to him in all 
that the consequences of what he has transacted may require." 
Aq£ this Obligation is contracted, although the person be ignor&nt 
of it by the duty of gratitude for this good office, and compre- 
hends the engagements Which shall be explained in the following 
rules. ‘ 

' * £. 8, f 10, D. de neg. gett. ; — l. is, C. deneg. gest. 

t : ' 'L. 3 , 1 9, D. de tug. gut. 

•'•v f.X. 1, D. dt neg. gest .; — f 1, Inst, de obi. qua quasi ex coni. 

ton. i. ~ 49 



$4400* Engagement to ratify and execute what hath b4eiP *trfeM 
done. — - He whose affair hath been weU managed is'cngagdd't# 


him who has taken care of it, to free and indemnify him as to the 
consequences of his administration ; as, ibr instance, to ‘pay /or 
kSm''What he has promised, to save him harmless from the ehgage- 
f ni4ttts into which he has entered, and to ratify what he has Well 


dbne. b 


*sK 


III. 


1470.* Reimbursement of Expenses.-^— If he who has- managed 
the affair of an absent person has laid out on it expenses that are 
necessary or useful, and such as the absent person himself would 
arid ought to have done, he shall recover them. 0 


IV. 

1471. Excessive Expenses . — If in a necessary expense more 
hath been laid out than was necessary, it will be reduce^^prhat 
ought to have been laid out on the business. 4 

■ r i ’ * 

V. 

"1472. Interest of Money advanced. — If he who -has laid out 
these expenses has been obliged either to borrow the money upon 
interest, or to advance it himself to his own loss, the master of the 
affair will be bound to pay the interest of the sums advanced, 
even although he who has advanced the money" shall have been 
obliged through some necessity to take upon him the care of the 
said affair.* 


• VI. . . 

- 1473; Unnecessary Expenses. — The expenses Whioh shall have 
been laid but imprudently for one who was not willing, or even 
Hot in a condition, to make them, will fall upon him who has ex* 
pehded the money of his own free motion. As if, for example^ ho 
has made in a house some useless repairs, or sqme change Which 

I. D. <fe neg. gtsi.; — L 9, Z>. tod. 
e Z. 9, D. dt neg. gest. ; — l. $ 5 , tod . 

4 £• S 5 , D< fj. > \ 

•V,Z. IS, O. de n«gtt. gest. ; —l. 19, $ 4, fit / D. tod. ; — l.$I, D. d* unr. fifth ; 

article of the fifth section of Tutors, and th‘o clcrcnth article of tiM/fint section of fins 

fide. ' *■ 
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the master was neither able nor willing to make ; for he onght 
Sot io haye engaged the master indiscreetly in an expensewhich 
wonld be burdensome to him. f 


1474. If what hath been usefully done perishes by some Accident* 
-«-*If the expense has been necessary, and such as the master him^ 
self would have been obliged to make, and if, by some accident* 
what has been usefully done perishes, or is lost ; the master shall 
nevertheless be bound to refund the money to the person who has 
laid it out, dhd who cannot be blamed for the loss of the thing. 
Thus, for example, if a friend of an absent person, whose house 
eras in danger of falling, takes care to have it propped up, if bn. 
buys provisions necessary for the sustenance of his family, and the 
bouse or provisions perish by fire, or by some other accident, 
without any fault of the person who has done the said services, hfe 
will: nevertheless recover the money which he had laid out on them.* 


VIII. 

1475. Approbation of what has been ill done. — If he whose 
affair hath been manned by another has approved of what has 
been done, after having had information of the matter, he cannot 
afterwards complain of it, even although lie should have reason 
not to approve it ; unless some fraud be afterwards discovered, 
which did not at first appear. 11 


IX. 

• 

1476. Of Good Offices done out sf Duty , or out of Liberality. 
The expenses which one person is at for another, out of a motive 
of liberality, or out of the duty of charity, cannot be recovered, 
and am not placed in the rank of expenses laid out*by those who 
manage the affairs of others, in hopes of being repaid what they 
shall have advanced of their own. Thus, for example, if an uncle 
gjyea, alimony to his niece, and he afterwards, repenting*of hie 
liberality, or of th|s duty to. which his proximity of blood engages 
him, demands to be reimbursed of what he has laid out on this 
account, his demand will* not be received. And it would tie- the 

f L. 10, f 2, D. d» rug. gat. • * . * 1 

' t L.VZ,- £>. de tug. gat.; — l. 10, 4 «lt. D. q>d. ; — d, 1. 10 , $ 1 , D. eod, 6 e»’th« thirty- 
fifth Article of the third section of TvSxrrt. 
k L. 9, D.de rug. gat. 
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same thing, and with much more reason, in the case of ' a mother, 
who had maintained her own children. But if, besides Hheiir 
maintenance, the mother had likewise disbursed some money on 
theiroffairs, and it appeared that she did it with a viewjof recov- 
ering it, she may oblige her children to repay her. 1 

X , ,, . . 

, =/ 1477. Exception to the foregoing Article. — If any one- has laid 
OUt for another those kinds of expenses which the duties of rola- 
1 tion or charity require, and such as he may either' do ' out of 
: liberality, or with a design to recover what he shall’ Have laid out ; 
'the intention of the person who has laid out the money will serve 
Us a rule, either to oblige him for wliosd behoof the money has 
been laid out to repay it, or to discharge him of the said obliga- 
tion. And we are to judge of this intention by the circumstances 
bf the quality of the person, of their estates, of the precautions 
taken by him who lays out such kinds of expenses, and other&'of 
the like nature. 1 



1478. We ought to judge of such Kind^tj expenses ommv ixr- 
-■ le&mstances. — The greatest proximity of relation is not siSreientto 
-found a presumption, that the expense which one has laid out for 
'Uiibther was intended as a mere bounty. And although there has 
i; nOt been any protestation or declaration of ‘a design to recover 
payment of what is advanced, yet, if it shall appear by the eirttum- 
1 stances that there was no intention of giving it, the person who 
has laid out snch expenses may demand to be reimbursed. - Thus, 
for example, if a mother who took care of the estate and affairs: of 
her children, or a grandmother of those of her grandchildren, had 
'educated and maintained them, it would be pfesumed, in this 
bhSC, that the intention of the said mother or grandmother 'was 
} i>iily to maintain her children or grandchildren out of their f ©"dfrn 
'CStateT of which she had the administration ; and the said* espouse 
Wtoukhbe allowed her, although she bad made.no protestation of 
her intention to recover it; and this would still admit of lees 
'difficulty, if she had kept an account of it with design fo recover 
payment.* '• - 

y ;i{ As?, inf : ,JX4enfg.g«st,; — L}, t C.deneg.gut.;—l. 11 , C. totf. Seft ( *Atwofol- 
lowta* articles. 

w fko felling arttele; » L. 34, D. de tieg. gest. 
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- TITLE y. 

OF THOSE WHO CHANCE TO HAVE ANY THING IN COMMON 1 f 
TOGETHER, WITHOUT A COVENANT. 

1479. Things belonging in Common to several Persons, without * 
«; Covenant, — When one and the same thing happens to belong 
in common to two or more persons, without their entering into 
any covenant about it; such as an inheritance among coheirs, or 
a legacy of* the same thing to several legatees; there is formed 
among them divers engagements, according as thqir common 
interests may require. <Thus, he who. has the thing belonging ; jfp 
them in common in his custody ought to take care of it ; thus, 
they ought to reimburse one another of what has been laid out pn 
ate preservation ; thus, they ought to make an equal partition of it. 
And it is these engagements, together with others of the like na- • 
tore, which shall be the subject-matter of this title. 

1480. A thing may belong in common to several persons two 
manner of ways. One is, when each of the partners has his right 
Entire and undivided in the whole thing; thus, oll the goods of an 
..inheritance are in such a manner common to the coheirs, that 
r every. individual thing in the inheritance belongs to them all till 

the. partition is made. The other way is, when every one of the 
persons to whom the thing belongs in common has his share, or 
portion of it regulated, although the partition has not been made. 

( Thus, a testator may devise to two persons a piece of lan£T,4>f 

- which he appoints to one legatee #ne half to be taken on one side, 
Land to the other legatee his half to be taken on the other side ; 

which will render common to them both at least that part of the 

- land where the bounds must be settled for separating the one’s 
sharefrom the other. And there will be formed engagements 
between these persons ; such as that of obliging them to come, .to 
^ partition, and to make restitution of what the one may'ohaupe 

( to owe to»the other, on account of fruits* which have been reaped 
ouV of the common estate. . 

1481. We shall not make mention here of the commi|hi$y?l. of 
goods, which is established by several customs between, hufbs#d 
and wife. For altnough this community be contracted without 
any eXpfeSs covenant, by the bare effect of the mafrriage ; yet it is 
a matter which belongs properly. to the said custqms^whjch have 

49* 
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differently' oetedriiabeijl the rales of it in different p&e^^tow&|eh 
We may likewise apply the rules of this 'title} as also'<hoi^i'of''tlie < 
title of Partnership , according as they are applicable to it 
1482. By what is said here, that the community of goods 
tween husband and wife is a matter wfiich properly belongfc to 
the customs, is meant only that it is expressly established %by 
several customs ; which doth not hinder but that, in the othetfbdn* 
boms which make no mention of it, and in the provinces whic$i 
are governed by the Roman law, the parties may agree, by con- 
tract of marriage, on a community of goods between husband and 
wife, as they might have done by the Roman law, as appears 
from the sixteenth law, §3 , D. de alim. et cib. leg \ But thabWas 
a community, or partnership, settled by-agreement ; and seeing 
all these communities, whether settled by custom or agreement, 
have their rules either in the customs, or in the contract of partner- 
ship, and in general in the covenants of the agreement, ’there 
remains nothing of this matter which is necessary to be added>*to 
what has been explained in the title of Covenants , in that of Part- 
nership, and in the present title. 


SECTION I. 


• rHOW ONE AND THE SAME THING MAY BELONG IN COMMON TO , 
SEVERAL PERSONS, WITHOUT A COVENANT. 


Aar. I. 

1483. Donees or Legatees of one and the same Thing. — A thing 
may be common to two or more persons, although they have not 
entered into any partnership, nor mado any contract, nor dop^ any 
tiling on their part to make it common. Thus, two donees or lega- 
tees of one and the same thing have it in common among them, 
without partnership or covenant.* * 


1484. Coheirs and Co-executors. — The coheirs of one . and 
the samc inheritance, atod co-executors of a.vfill, are jjnitfed.by the 

«.■ «'’ ■ V 5 '‘f* JL'ii'. 

• L. 31, D.prosocio ; — /. 2, D. comm, divid. ; — /. 32, D. pro tocio j -rjvf 
■ ft ** «* eomtr . ; - J. 25, $ 16, See t be, second article of tfce sec- 

ond section of Partnership. 
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tight* and jeharfges of the inheritance which they have in eemmoh. 
.And the said onion is formed without & covenants 

in. 

t 1485. The Heir or Executor of a Partner. — The heir or execu- 
tor of a partner is united without any covenant with the partners 
of the deceased to whom ho succeeds ; and although* he be not a 
•partner himself, yet this union is an effect of the right which. he 
acquires in the thing that is common. 0 

IV. 

1486. Purchasers of Shares undivided. — He who purchases a 
share of a right, or other thing belonging in common to several 
persons, enters into their common ties and engagements, without 
partnership or covenant. And it is the same tiling if several pur* 
chasers purchase every one of them singly and separately different 
shares, undivided, of one and the same thing/ 1 

V. 

1487. Engagements arising from the Community of a Thing. — 
In the cases of the foregoing articles, and in all other events of 
the like nature, which tender one and the same thing common to 
two or more persons without a covenant, there is formed among 
them divers engagement's by the bare effect of their interest in the 
thing that is common to them. And these engagements shall be 
explained in tho following section. 0 


SECTION II. ■■*' • 

•• -n 

brrHR mutuJTl engagements op those who ha^e something 

IK COMMON TOGETHER, WITHOUT A COVENANT. > > ’;.nir 


Art. I. ir,o ui-w 

1488. General Engagements of those who have a Thing'in Com* 
man . — The engagements of tho&e who have something in com- 

h-'U: '•IK: *■ ... ♦ i."'v 

aocio;-— ■£ 2S, $16, D.fam. ercise. / . 

'« i. 63, $ k, D. pH toilef See the third article of die seebnd «ectioti, an4' flieSriiote 
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inon among %hem without a covenant arey-ln genoraVtO 
when any one* of the parties concerned desires lif to; do^ou^ agn 
other justice as to'the gains and losses; to account fortheprofii#, 
wtich they have made, and for the expenses laid' out ©Uitbej, 0 p$|tf 
mon thing ; to answer every one for his ovfrn proper deed, and -for 
the damage which he shall have occasioned to the common thing; 
according as these engagements and their consequences shall he 
explained in the rules which follow.® 

' IL 

1489. Care of the Common Thing. — While the thing / belongs 
ing in common to coheirs or others remains undivided, the propri- 
etor who has it in his custody is obliged to take the same care of 
it as if it were wholly his own; and he will be answerable,^ 0 * 
only for all fraud and deceit which he shall be guilty of, but 
wise for faults contrary to the care that is required of him. EutikU 
is not bound to the same diligence as he is who takes upon lutu* 
Self voluntarily the charge of the affair of another person because, 
in the present case, it is his own interest which has engage^ppr 
fat an affair in which he was concerned, and it is only by cnangf 
that he happens to be engaged in a thing in \vhich another pcrsoil 
y has an interest. So that he is bound only to take the same care of 
the common thing as of his own proper concerns. 1 * 


HI. 

1490. Communication of the Profits. — He who<has had the en- 
joyment of the common thing ought to communicate all the frtyits 
and all the profits which he hes made by it. For without : tiiis, 
communication, the equality which ought to be observed fytUOUg 
Ufa the copartners would be violated. 0 


IV. 


1491. Reimbursement of Money advanced , with the Interest. — If 
one of the proprietors of a thing or affair, that. is. .in coipn^on 
among ‘them, has been at any necessary expense about,it,suck ^s 
reparations, the charges of a lawsuit, and the like, he will rec&ver 


a Z. 3, D. comm, divid. ; 4, in f. C cod . ; -—L 19, in/* Dt' fiun. <rcM» 

* I. 25 , § 10, D.fttm . ercioc.; — i 6*§ 11, D. comm . divid. 
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the* iamb, ^Otinterest froai tbe tirae that he advanced the moneys 
F«jf these expanses have preserved the thing, or have rendered , it 
mbrevalua.bte; and may have been chargeable to the person who 
has advanced the money. . ■ * 

V. . ;ii . 

I4i92r Damage done to the Common Thing. — Those who have 
an afiair or other thing in common together are mutually account* 
able to one another for their management and their conduct in 
relation to it ; and every one of them must answer for the damage 
or loss whicff they may have occasioned to the common tiling. 4 

•/.!< j * mi ■ ■ 

h, VI 

'1493. One Proprietor cannot, without the Consent of the others, 
make any Innovation in the Common Thing. — None of tlic propri- 
etors’df a common thing can make any change in it, without tlfe 
approbation of all parties concerned ; and any one of them alone 
may, in opposition to all the rest, hinder the innovation. 1 For 
every one of them is at liberty to preserve his right such as.it is. 
Btlt this 'is to be understood of changes which are not necessary 
ift the preservation of the thing. For it would not be reasonable 
tto Ifet the thing perish through the caprice of one of the proprie* , 
tors. 

VII. 

J.494. The Penalty of making a Change > against the Will of the 
bitter Proprietors. — If one of the proprietors makes a change urthe 
cbthmon thing without necessity ^the other opposing it, he shall 
hbbbliged to restore things to the condition in which they were. at 
first, if it can be done, and to make good all the damages which 
he shall have occasioned.* 

VIII. 

M, J i4 $5. If the Change has been suffered by the other Proprietors w*** 
Jfie ! 'dharige hhs been known* and suffered, although without aa 

.%*. ..J.l ,.Ar- * * ' t 

• . 

* L. 4, 4 3, Dicomm. divid . ; — l. 11, eod . ; — l. 31, $ tilt. D. de neg. gest. ; — /. $ S, Z>. 

pro 9ocio;-— l. 52, 4 10* eddf;*— t. 18, 4 3, A Jam. ercisc. # 

* L- 1 4, t>. comm, divid. ; — L 8, S Sv D* eod. ;■ — 19, C.fam, ercUa* . . 

■ v &mtm. dinidi f^L inf O* de attth. prcent. Although* this text hits relation 

H6 another subject, yet it may bo applied here. 
f 23, Z>. comm . divid. See the text cited on the following artioio. 
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express, consent, he who has suffered, it cannot obligi 
proprietor to restore the things to their first condition.® 1 


I. BOOK II. 

theother 


IX. 


1493.: Change made without the Knowledge of one of the ,tffirfies 
concerned. — If one* of the proprietors makes some change,inthe 
absence or without the knowledge of the others, which oqca^idjjs 
them {some loss, or which they have just cause not to approve qf, 
he shall be obliged to restore things, as they were, 1 in so far as is 
possible, and as equity shall require. And if he has caused, 
damage, he shall be bound to piake it good. 


X. 

* ■ ■■ : * ■■ \J Kj 

1497. lie who has once consented to the Change cannot after- 
wards complain of it. — He who, having seen the change, has <?on» 
sfented to it, eannot afterwards complain of it, even although he 
should suffer from it some loss or damage. 1 * 


XI. 

1498. Engagement to divide the Common Thing. — It is always 

free far every one of those who have any thing in common among 
them to divide it; and although they may agree to put off the, par- 
tition to a certain time, yet they can make no such agreement as 
nevtyr ^o come to a partition." 1 For it would be contrary to .good 
manners, that the proprietors should be forced t® have always an 
occasion of failing out, by reason of the undivided possession of a 
common thing. „ • ' f 

XlL ,’ t - i 

1499. If the Common Thing cannot be. divided. — If the things 
which are to be shared cannot be divided into equal portions, the 
copartners may make their portions equal by returns of money , or 
otherwise* And if the common thing be indivisible, such as .an 
office or a house which cannot be divided without great loss^ .or 
too great ah inconvenience, it maybe left to one of the .proprietor 
alone for a price, which shall be divided among them all i in which 
case the thing is to be sold by cant or auction. And even shram* 
gers may be admitted to bid for jt, if any oryj of the proprietors, 

* "L. as, D. comm, divid. * L. *8, D. ' 

* L. 28, D. comm, dirid. _ ? ' 

m L. u/t. C. comm. divid.} —l 29, inf. D. tod. 49, D. fun. trcuc.f — j 
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who either is hot willing, or perhaps not able, to bid for it himself, 
desires that it 'may be so.® 

XXII. * 

15C>0. A Charge laid* upon one of the Lands^fhat are divided.— 
If, iii l a partition of several lands, or of one piece of land into twin 
or mdrb portions, it be necessary to subject- one of the said por- 
tions, or One. of the lands, to some service, for the use of the oth- 
ers,' stich as a* passage, a draught of water, or other the like 
service ; the arbitrators, or skilful persons, wlio shall be named to 
adjust the several shares or portions, may impose the service on 
the land which ought to be charged with it.° In which case, the 
condition of the copartners is to lie made equal some other way, 
either by a return of money, or by giving a greater share of the 
land to the person who is burdened with the service, Or by other 

XIV. 

1501. Wrong done in* the Partition. — If there happens to be 
any considerable wrong done in the partition to any of the parties 
concerned, even although they be of age, whether it be by the 
means of some fraud in one of the copartners, or even although 
nothing can be laid to the charge of either, the said wrong shall be 
remedied by a new partition.* 

.... • ■ . XV. 

1502. Warranty between the Copartners . — After the partition of 
the things which were in eommoiif>eiich of the copartners is in the 
place of a seller to the other; and they ought reciprocally to war- 
raftt to one another their portions against evictions. Thus, for ex- 
ample* if the creditor to an inheritance, the effects of which have 
been divided among the coheirs, executes his mortgage against > 
dne of them after the partition of the estate; the other coheirs 
Dughtto warrant him against the said mortgage for their respective 
portions, even although no mention had been made of warranty in 

- * V X V 8 I . (7, fpmm. rftVtrf. ; — L 1, C. corf.; — I 55, D. fam^rctsc. 

° ^ § d, D./am. ercitfa. • 

f L. 9, (7. comm. tUr.jud. Bjr the usage in France, the wrong done in a partition onght 
to be bfcSireena third and a fourth part in order to entitle the pafty'aggriered to a new 

• 

'C.'domm* utr.jud . ; — 14 , C. Jam. ercisc. ; — l. 05 , 4 21 , D.Tam. ercisc . 
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' 5 * : ' " XVI. 

1503. J Deeds belonging to the Common Things , tn wfAose 

Sands to be deposited. — The deeds and writings appertaining to 
the cofhinon things, which are common to. all the copartners, may 
be left in the custody of one of them, who takes charge of them, 
and gives his copartners collated copies of them, promising to pro- 
duce the originals whenever it shall be necessary. ' ThUs, ? artlong 
cdheirs, the writings remain in the hands of th$ principal heir. 
But if there be no reason for preferring one of them to the rest, or 
if they cannot agree among themselves, they may cast lots who 
shall have the keeping of them, or the. judge may deterrftinethe 
matter, or the writings may be deposited in the hands of a, public 
notary, who may give every one of the parties concerned : an au- 
thentic copy. But it is not usual to out it to cant or auction who 
shall have the keeping of the decds. r 

XVII. 

150-1. Of Things which it is not lawful to put into the Partition. 
— - If, among the common goods which {fire to be divided between 
two or more persons, there happen to be things of such a nature 
as that they cannot serve but to ill purposes ; such as poisons, of 
which no good use can be made, books of magic, and other things 
of the like nature ; they shall not enter into the partition, but the 
copartners, or the judge, if the matter- comes to his knowledge, 
ought to dispose of them in such a manner as that no bad use 
may be made of them.* 

yvm. 

1505. Things ill gotten. — Things which have been acquired 
by evil ways, such as theft, robbery, sacrilege, do not likewise 
enter into the partition, but shall be restored to* those to whom 
they ‘belong.* 

r L* 5, ercisc . ; — l 4, § ult. cod . ; — 7 . 5, C, comm . utr.jui 1; — 1 6, D.Jam.etcisc.; 

D % dcfidt tflstr. 

• 1, D.fom. ercisc* 

. ; f X* i 4, D.fam . ercisc* 
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OWNERS OF ADJOINING LANDS. 


TITLE VI. 


68^ 


OF THOSE WHO HAVE LANDS OR TENEMENTS BORDERING UPON 

• ONE ANOTHER. 

. 1508 . There is another kind of engagement without covenant, 
which is formed between the proprietors of lands and tenements 
confining upon one another, by the bare effect of the situation of 
those lands and tenements, which obliges flic proprietors to settle 
the boundafics of their several lands and tenements, if they arc 
uncertain; or to keep to their respective possessions within the 
bounds already marked out, if any such there be. 


SECTION I. 

BOW LANDS OR TENEMENTS BORDER AND CONFINE UPON ONE 

ANOTHER. 

Art. I. 

1507. Difference betiveen Houses and Lands. — The use of 
boundaries is chiefly for lands, where there is no building to 
regulate the extent of them ; but houses and places inclosed with 
walls, whether in town or country, have their limits settled by 
ancient walls, whether they be partition-walls, belonging in com- 
mon to the neighbours, or walls belonging peculiarly to oritt of 
them alone.* 


II. 

,1508. The Distance from the Confines , for Planting , Building , or 
making any other Work. — Although .the lands confining together 
be distinguished by the line which separates them, and is thief 
boundary of them, which is marked out by landmarks; and 
the total of every one of the lands bordering upon one another 
belongs entirely, and as far as to the outmost extent of the con- 
fines, to him who is proprietor of it ; yet he cannot however enjoy 
his land in such a manner as to be at liberty either tjp plant*, build, 
or do what he has a*mind to, close upon the confines, but, accord- 

• L. 4, § 10, D.Jin. regvnd. See the following article. 

Vol. i. ' 50 . 
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ing to the naturg of the plantation, building, or other work, he 
ought to keep the distance which is regulated by the. custom and 
usage of the place. b 


III. 

1509. A Partition- Wall, and a Wall that belongs wholly to one.' 
— - When a wall is just on the confines, it is a partition-wall ; and 
being common to the two bordering lands or houses, it serves as 
a boundary to them. 0 But he who builds on his own proper 
ground has the wall to himself, provided he keeps the necessary 
distance from the wall that is common to both. 4 


IV. 

1510. Lands separated by a Highway. — Lands which are sep- 
arated by a highway do not border upon one another; and the 
proprietors of those lands have no occasion to settle their limits ; 
unless a change of the highway should happen to make it ne- 
cessary.* 

V. 

1511. Lands with a Brook running through them. — The rivulets 
which cure not of public use, and which are the property of par- 
ticular parsons, whose lands they run across, do not regulate the 
limits of the said lands ;• but each proprietor has his own bounds, 
such as they arc settled by his title or possession/ 

■ VI. 

1512. Several Views for regulating the Confines. — If there be 
any uncertainty about the confines of lands or houses, whether in 
town or country, they are regulated by the titles, \yhen there are 
any which describe either the place of the confines, or the extent 
which the said lands ought to have; by ancient landmarks ; by 
ancient acknowledgments ; or other the like proofs. And because 

* L. vh.D.fin. rtgvnd. Sec the eighth article of the second section of Servian. We 
have not pnt down in this nrticlo the several distances which are to be observed in piqu- 
ing, building, or making other works. For our usnge is different from the la# quote& on 
this article ; and in this matter we observe the usage aed customs of the places. 

* X. 4j $ 10, D.Jin. ng. ?'iu s' 

4 See the preceding article. } 

* L. 4, in f. et l. 5, D. Jin. r tgutii. See the sixth article of the. Ant section of Engage- 
meats which are formed by Accident!. 

f It. 6, D.Jin. rtgvnd. * 
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that after the date of the titles or deeds there may .happen divers 
changes in the confines, they are also regulated by possession, 
and by the regard which ought to be had to those changes. As if 
a proprietor of two lands, which had their respective bounds, in 
the sale of one of them marks out other bounds to it than it had 
before ; or if other changes happen to be made by different pur- 
chasesj or successions, which confound or distinguish the lands. 
And, in a word, we may regulate the confines by any other ways 
which may lead us to the knowledge of them.* 

VII. 

1513. Who may sue for a Regulation of the Confines. — Tenants 
for a long term of years, usufructuaries, or mortgagees, may, as well 
as proprietors, bring their action to have the confines settled be- 
tween them and the possessors of the neighbouring lands. h 

VIII. 

1514. The Question' about the Confutes is to be discussed after 
that relating to the Possession. — If the same parties who are at 
law about the confines contest likewise the possession of the 
places whose confines are in debate, it will be necessary, in the 
first place, to determine the possession. 1 For the question relating 
to the confines concerns the property, which ought not to be de- 
cided till after the right of possession is determined. 1 


SECTION II. 

OK THE RECIPROCAL ENGAGEMENTS OF THE PROPRIETORS OR 

POSSESSORS OF LANDS AND TENEMENTS BORDERING UPON ONE 

• • 

ANOTHER. 


, Art. I. 

1515. Distance from the Confines for Planting or Building. — 
The. proprietor, or other possessor of lands, in making a plantation, 
a building,, or other work^ ought to keep the distances between his 
work and the confines, according as they are regulated by&uigtoin 

* * • 

* L. 1 1, D.fih. regvnd. ; — l. s, 12, D.fiu. reg. 

h L. 4, § 9, D.fin. regund. . 

1 L. 3, C. Jin. reg. • » 

1 Sea tl>e seventeenth article of the first section of Possession. 
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and usage." And if he transgresses therein, he will be obliged to 
demolish his building, pluck up his plantation, and Itestbrethiu gs 
to the condition in which they ought to be, and to make good the 
damages which his undertaking shall have occasioned.** 

IL 

1516. Encroachment beyond the Confines. — If the possessor of 
■an estate encroaches upon his neighbour’s ground beyond the 
confines, he will be liable for the damages occasioned by 'his 
undertaking , 0 and to make restitution of the fruits, or other profits, 
from the time of his usurpation. But he who shall have trans- 
gressed his bounds and enjoyed the fruits of his neighbour’s 
ground innocently, thinking, that it was his own, will be obliged 
to restore the fruits only from the time of the legal demand . 4 

III. 

1517. If no Landmarks appear. — If the confines of two estates 
become uncertain, whether by the deed of the proprietor or pos- 
sessor of one of the estates, or by an accident ; as if an inunda- 
tion has carried away the landmarks, or some other accident 
has taken away the knowledge of the separation of the estates; it 
will be necessary to set new landmarks, by the advice of skilful 
persons, or according to the titles of the estates, or by the other 
ways which have been mentioned in the sixth article of the first 
section ; and he who shall have encroached upon the other shall 
be .bound to make restitution of the fruits, or other revenues, aftd 
pf the damages, if there be occasion." • 

’ IV. 

1518. Of him who removes the Landmarks. — * If the landmarks 
have been removed by the act of one of the possessors,' he- shall 
not only be bound to make restitution of the fruits, and of the 
damages,, but he may likewise be prosecuted for this trespass, 
and he shall be condemned to such punishment as the fact, shall 
dbServe/ according to the circumstances/ 

.* See hie second article of ttc first section. 

Xo * L. 4, $ %D.ftn; rtgund.;—d. hi, § 3. 1 
. Vv«: .£> 4, § rrrjund. . . * 

* L. 4, $ 2, D.Jin . refund. «. 

• 2* 8, D.Jin. regund.;?- § 1. 

f L. 2, et Mo Undo IX de tertii. itioL; ~ £ 4, § 4, D. Jin V refund,; — v. L 4, C. nod* 
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.. , - V. , • . 

r. ; 1§19, Power, of those who are appointed to settle the Confines.— 
The arbitragers, or skilful persons, appointed to settle the confines, 
may, according to the circumstances of the condition of the places, 
of the obscurity of thft bounds, and of the conveniency of both 
proprietors, either divide what is in dispute, if the right of each 
party be uncertain ; or adjudge it wholly to one of them, if there 
be ground for it; or bound the estates in another place, leaving on 
one side as much as is taken off on the other, or obliging him who 
happens to be the gainer by this change to make some return to 
his neighbour. 8 


TITLE VII. 

%H®HOSE WHO RECEIVE WIIAT IS NOT THEIR DUE, OR WHO 
HAPPEN TO HAVE IN THEIR POSSESSION THE THING OP AN- 
OTHER, WITHOUT A COVENANT. 

' ' * '+t. ■* 

1520. Different Ways of having the Thing of another without a 
Covenant, — It may fall out by divers accidents, that one may 
chance to have in his possession the thing of another, and be 
obliged to restore it, although there have been no covenant, be- 
tween, them to* form this engagement. t Thus, he to whom ojne 
pays, through mistake, a sum of money which was not due .to 
him, is obliged to restore it. Trims, he who, believing himself 
to be the only heir, had taken possession of all the effects of an 
inheritance, is obliged to restore to the others who have right to 
the sarnie inh&itance that which comes to their ^share. Thus, 
he who finds a thing that has been lost ought to restore it to 
the owner. Thus, the possessor of a piece of grourtd, op which 
things,: have been cast that had been carried away by a fipjQfi, 
ought to restore them, or to lfct the oWher come and t&ketbom 
away. 

1521. We see by these examples, that it happens twp ways 
that one may have £he thing of ^another without a covenant. For 
one may have it either by a mere casualty, as in the lash two 

e . ’ V 

• n < ) 

R L. 2, § 1 ; U. 3 et 4, D. fin. reqund. 

50* • 



594 THE CIVIL LAW. ’ ’ [PARTI: rtOOXlE 

cases ; Ojr by a consequence of a voluntary act, as in the first two 
instances. , « 

•1522. The Subject-Matter of this Title . — In what manner soever 
it be that one has in his possession the thing belonging to another, 
whether through mere accident, or by a cdnsequence of soihe vol- 
untary act, the engagements are almost the same. But we have 
not thought it proper to mix and confound these tw.o Sorts"’ of 
events together ; and we treat only here of such events as make 
one person to have in his possession the thing of another, without 
covenant, by the consequence of some voluntary act, as it happens 
to him who receives what is not his due. For the Other way Of 
having the thing of another by a bare casualty is a part of the 
subject-matter of the ninth title, where we treat in general 6f the 
engagements which arc formed by accidents ; whether the accident 
puts into the possession of one person the thing of another, as in 
the two cases which have been just now mentioned ; or that with- 
out that there, be formed another sort of engagement, as happens 
to him whose goods have been saved in a danger of shipwreck, 
by the loss of other goods which have been thrown overboard to 
save the ship; -for he whose goods have be£h saved ought to 
bear .lus share of the loss; and this engagement is. formed 
although one has not the thing of another. So that the reader 
will have In the njnth title, and in this, all the rules which con- 
cern the different ways in which one person may have in his 
possession the thing of another; and the ninth title will Con- 
tain, moreo'ver, the other sorts of engagements which are formed 
by Occidents. . : ' 

.1523. Seeing there is an infinite number of cases in which’ Ur 
may happen that, by the consequence of some voluntary act, 
whether lawful or unlawful, one may chance to have in his posses- 
sion the thing* of another without covenant, it is sufficient to site 
ih some oases the rules belonging to this matter, which it will he 
Cksy to apply to all the cases that may fall out. ' r,:c 
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SECTION I. 

- '•* ■ ' 

SOME EXAMPLES OF TI4E CASES 'WHICH .ABE THE SUBJECT-MASTER 

. OF THIS TITLE, AND WHICH HAVE NOTHING IN THEM THAT ..J8 
. UNLAWFUL. 

# f fc 

Art. L 

V . . .. . 

. 1534. He who receives what is not due to him is obliged to re- 
store it. — Qe who receives payment of what is not due to ^inj* 
even although he were truly persuaded that it were due. to him, 
and he who pays it wqm of the same mind likewise, acquires 
no manner of right to what is paid him in this manner ; . but he 
ought to restore it. Thus, he who has received a legacy by virtue 
of a testament which appears afterwards to be forged, or of no 
validity, ought to restore what he has received on that account. 
And it would be the same thing, although the testament were not 
forged or invalid, if the legacy happened to be revoked by a cod- 
icil, which did not appear till after the payment.* 

II. 

1525, Of Payment made by him who thought himself to be a 
Debtor and was not. — If a creditor receives payment from fcjje 
bands of one who, thinking himself to be his debtor, was not really 
indebted to him. and paid only in the belief that he acquitted his 
own debt, this payment does not^ acqutt the true debtor, «and 
obliges him who receives it to make restitution of what is, paid 
him barely through this mistake. Tlius, for example, if a pre- 
sumptive heir, being informed of the death of his delation to whpjm 
he had a rights to succeed, and knowing nothing of a testamprit 
Which cuts him off from the whole inheritance, pays off a. debt' 
owing by the deceased before he intermeddles with the goods pi 
the succession, thinking thereby to discharge himself as being heir, 
and laying out his own ihoney to that end, the creditor who shall 
hafe received that money shall be bound to restore it, and shall re- 
tain his right or demand, upon the estate of the deceased.* But 

• • 

• > ■ X. 2, 5 1, D.decoad. inti.; — $ 6, Inst. a. obi. qua yjuas. ex contr. 

L. 65, % ult. D. cU condict. indeb. ; — 1. 19, § 1 , lD.de eond. indtb. # See the soventh ar- 
ticle of. the first section of the Vices of CooAiants. This rale is to be understood of die 
cue where be who believed himself to be heir or execator, and who was not, had paid ont 
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if .the said creditor had destroyed the title which was the. evidence 
of his debt, as if It was a bond which he ’had torft in piiee^ 

His debt would be either lost, or in danger of being so, fhe^yS 
ment in this case would subsist; and he y^ho paid the 
would have himself to blame for it, and he would have his i ’aC^C^i 
against the heir or executor, for recovering what he hid ;; 
his behoof. 


HI. 

, 1526. Of Payment made by a Third Person for the Debtor. ——If a 
third person pays to a creditor what he knows to t be owiri^tp 
him by another, the said creditor will not be obliged to restore'^' 
for he has received only what was his <Jue ; and this third perSobr 
riiay have been willing to acquit the true debtor.® ' 

IV. 

1527. The Creditor does not give back what has been paid hifii 
before the Term. — If a debtor pays before the term, even althbugh 
the thing were not to be duo till after his death, the creditor who 
receives the said payment, although he had no right to demand it, 
inay nevertheless retain it. 'For the debtor might, if he thought'fit, 
pay before it was due, and he has paid only what he owed. 4 But 
if it Was a conditional debt, which depended on the event of 
something which had not as yet happened, and which might jter- 
haps never happen, he who had received payment of it through 
some mistake could not retain it ; for he was liot as yet a creditor. 
But if the condition were such that it must necessarily happeb, 
there would be no recovery of such payment.® 

V 

V. 

1528. If one by Mistake , or willingly , pays what is not due. — He 
who pays through mistake what he thought he owed, and Whatfhfe' 
did not really owe, may recover it, whether it be that the’ thihg 
was never in effect due, or that, the thing having been due, some 
event had happened which annulled the* debt, and which' was^uih* 

* * * ' ■ '■ v.Ht-v 

of bid own pocket before he intermeddled with the goods of the succession, and 
things relating to the succession were yet entire. Wc*must not confound the case tfrj f. 
rule with that of the following jrulc. * , 

c L. 44, D. de cond. indeb. • • , t ■ . v 

d L. 10, D. de cond. indeb . ; — 1. 1 7 feed. See the fifth article of the fint sectio^ bf |^r- 
astk* * * 

0 Zr. 16, D. de cond . indeb . ; — L 18, tod. 
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Ifuudwji tp the debtor. At, for example} if a debtor having paid Ms 
debt to the heur of Us creditor, there appeared afterwards a test$.* 
merit by .which the creditor had forgiven the debt But he who, 
knowing he has means whereby to defend himself against, his cred- 
itor,does nevertheless pay willingly, cannot demand what he has - 
paid. For it was in his power to renounce the reasons or defences 
which 'Ke may have had to avoid paying the debt. f 

VI. 

,1529. Payment made in a Doubtful Case. — He who, bcing'in a 
doubt whether he owes or not ? pays at all adventures to free himr 
self in case it should appear that he were really indebted, may re- 
cover what he shall have paid, if it be found in reality that he 
owed nothing; unless it shall appear lliat in the doubt the parties 
had a mind to put an end to their dispute by the said payment, 
and that it was in lieu of a transaction. For in this case the pay- 
ment subsists.* 

VII. 

1530. Of him who owes One of Two Things. — If he who owed 
one of two things has given them both, either by mistake or out of 
ignorance, he who has received them shall not have the liberty to 
choose which of the two he has a mind to keep ; but the debtor 
shall retain the right of choosing and of leaving with the creditor 
tbe thing which he pleases to give him, and of taking back the 

other.**. 

VIIJ. \ 

1531. Example of another Kind. — He who happens to be in 
possession of a thing belonging to another, whether it be movable 
pr j immovable, tty what title soever he possesses it, wlfbther by sale, 
deflation, or other title, is obliged to restore it to the owner, when- 
eyer he appears, and makes out his right. Thus, the purchase^ 
of, a picce^of ground, which is recovered from him at law. . by. 
the ^cight owner, is obliged to restore it to* him ; and this engage- 
ment is of the number of those that are formed without a cove- 


1, J), daeond. indeb - 
* 2. w. C. de cond. indebit. 


• 1 . 26, § 3, Z>. eod t 


,'h f. pen. C. de cond. indebit. . 

1 See the tenth Motion of the Contract of Sale. 
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IX. 

■. 1532. Another Example. — The heir who, during the absence of 
bis coheir, or believing himself to be sole heir, takes possession of 
all the goods, obliges himself without a covenant to restore to the 
other his share of the inheritance, whenever he shall appear. k 


x; . . , .. . 

1533. Restitution of a Thing which one has without a just Title. 
—•He who happens to have the thing of another without ajust 
cause, or to whom a thing was given for a cause which ceases, at 
upon a condition which. docs not happen, having no longer any 
cause for keeping it, ought to restore it. Thus, he who had re- 
ceived a dowry for a marriage which does not take effect, or which 
is annulled, ought to restore that which was given only upon that 
account 1 Thus, with much greater reason, are they who have 
received money, or any other thing, for an unjust cause, bound to 
restore it 


XL 

1534. Payment of a Debt which it teas in the Debtor's Power not 
to have paid. — The debtors who acquit voluntarily debts which 
they might have procured to be declared null in strictness of law, 
although natural equity made them just debts, cannot afterwards 
deny the debt which they have once approved of. m Thus, for ex- 
ample, if a married woman who had entered into bond without 
the approbatioft or consent of her husband, or even with his con- 
sent, in the customs where a wife cannot be bound, acquits in hfer 
widowhood her obligation, win'd! would have been declared null 
and void in law, she cannot afterwards call in question the pay- 
ment which she had made of the said debt. Thus, a minor being 
arrived at the years of majority, and paying the* a debt against 
which he might have been relieved, cannot demand back what he 
has paid. For in these cases there was a! natural obligation which' 
the debtor had power to acquit. 

* Seo Ibo ninth article of the third section of Interest , Costs and Damages, Ac. • ; , 

. *£. 1, H.D.dt cond.sine causa ; — l. *, end. ; — 1. 1, § ult.D. de eond. caus.dptfrt* 

8, cod .; — 1. 1, § I, D. de cond. ob turp. vet injust. cans. One may receive something .for 
an unjust cause, without a covenant, os by concussion or other violence. And one may 
likewise receive something by an unlawful covenant; concerning which thCrea&er Stay 
consult the last article of tlio fourth section of the Vices of Covenants, and the section 
which immediately follows this. ' 

m L. 10, D. dc oW. ct act See the fourth article of the first section of Payments. . 
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SECTION II. 

qtheb examples of the same matter, in ca^es of unlawful 

ACTS. 

' 1535* By unlawful acts we* understand here, not only those 
which are prohibited by some express law, but all those which are 
contrary to equity, honesty, or good manners, although there be 
no Written law which makes mention of them. . For Whatever is 
contrary to equity, honesty, or good manners is contrary to the 
principles both of divine and human laws. 

Art. I. 

1536. Three Sorts of Unlaicful Acts. — It may happen three 
ways, that by an unlawful act one may receive a sum of money 
or other thing from another person. For the act may be unlaw- 
ful either only on the part* of him who gives, or only on the part 
of him who receives, or on the part both of the giver and receiver.* 
Thus, he who . under pretext of civility should make a' present to 
one ; who he knew would be his judge or arbitrator, and who on his 
part was altogether ignorant of the motive of the said present, 
Would give unlawfully what the said person might receive without 
any offence to justice. Thus, when any person, either by himself 
or others, exacts a sum qf money, or other things, to hinder him 
frqm committing some greater violence, or makes one deliver up 
to him the titles of Borne debt or some right which he owes, 4he 
said act is only unlawful on the part of the person who commits 
the violence, and not on the j^art* of him who suffers it. Thus, 
when a person receives money of another, - either himself or by a 
third hand, to cqmmit spme crime, some offence, or sqpe injustice, 
the ; act is unlawful, both on the part of him who receives and 
•of him who gives. 

. • n. 

1537. An Act Unlawful only on the Part of him who gives. — - Ifthe 
acfrbe unlawful only on the part of him who gives, he who lias 
received Will hot be obliged to give it bacl^ unless it be that the 
^ojnstaiices regulate his duty 3i another manner. Thus, in the 

* I+l, D. de condict • ob turp. vd inj. cau*. 
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case of him who had received a present, joeing ignorant of the tin* 
just motive of giving it, as has been explained in the first article, 
if the said* motive chanced afterwards to come to his knowledge, 
he : \yould. be obliged cither to abstain from the funqtiQty q|J$idge 
or arbitrator, or to give back the present which he had. received, or 
even to do both the one and the other, according as prudence and 
equity might require under the circumstances of the quality of the 
persons and of that of the act. b : 

• jil 

1 ■: ■ ■ • r <i,-r r y/ 

. 1533. An Act that is Unlawful only on the Part of the Receiver.— 
When the act is unlawful only on the part of him who lias re- 
ceived a thing for an unjust cause, he who has given it may recover 
it again, although the receiver have performed what he was bound 
to by his engagement. 0 And nothing can excuse the receiver from 
making restitution, even although the thing were not demanded of 
him, nor from the other punishments which the fact may deserve, 
if it comes before a court of justice. 

IV. 

1539. An Act Unlaioful both on the Part of the Giver and of the 
Receiver. — If the act bo unlawful both on the part of him who 
gives and on the part of him who receives, the giver shall lose de- 
servedly what? he has employed to so ill a purpose, and shall have 
no actiou for recovering it. d And the receiver cannot retain this 
unjust profit : and even although he had executed the unlawful 
engagement for which he had received the money or other things 
he shall be obliged to make restitution to the person to whom it 
may be due ; and, moreover, be liable to the other punishments 
which he may have deserved. 

b This is a sequel of the first case explained in the foregoing article. • L. 1, D. de cond. 
db turp. vet injust. caus. 

3 L. 1, § 2, D. de cond. ob turp. vd iitj. caus.; — l. 6, D. cod. • 

d L. 3, D. de cond. ob turp. vd injust. caus. See the third, fourth, and fifth articles of 
<he fourth section of the Vices of Covenants, and the remark on the sjrid fifth article. 
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SECTION III. 

6P THE ENGAGEMENTS OF HIM WHO HATH SOMETHING BELONGING 
TO ANOTHER^ PERSON WITHOUT A COVENANT. 

Art. L 

1540. Restitution of Money, with Interest, if there he Ground for 
U. The engagement of him who happens to have a sum of money 
belonging to another person, whether it be that lie had received it 
in payments! a debt that was not due, or that he had come by it 
some other way, consists in restoring the said money without in- 
terest,* except from the time of the demand, provided he has acted 
honestly and fairly. But if there was on his part any knavish 
dealing, he shall be obliged to pay the interest of the money from 
the time that he began to act knavislily. 

II. 

1541. Care of the Thing. — If it be any other thing besides money 
that is to be restored, he who begins to know of his engagement to 
make restitution ought to take care of the thing, and to preserve 
it till he restore it. But if the thing happens to be damaged, or 
even perishes, whilst the possessor was verily persuaded that it 
was his own, and before it had been demanded of him, and he was 
without blame for not restoring it, he would not be accountable 
for it, even although the thing had perished through his negligence. 
For his condition ought to be the same as if he had been the owner 
of the tiling. But after the demand, if he was in delay, he would 
be answerable for every b thing that should happen, even without 
any fault of his. 

III. 

• 

1542. Restitution of the Fruits. — If it is land or houses which 
is to be restored, or any qther thing which produces some revenue* 
the possessor who is bound to restore the thing is bound also to- 
restore with it the fruits or revenues which he has reaped, either 
only from the time of thd demand, or even for the whole time of 

m 

* L, 1, (7. de cond. ind. 

b L. 13, Z>. de ret vind.; — l. 15, § ult. tod . f — /. 45, eod . 

you i. *51 
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Ms enjoyment of it, according to the nature of the capsewhfob 
had transferred the thing into his hands, and the earcumstance^JVn 


IV. 

1543. Of the Augmentation happened to the Thing which is to be 
restored. — If the tiling which is to be restored chanced to be aug- 
mented while it was in the possession of him who is bound to 
restore it; as if a herd of cattle was increased in number, or a 
piece of land adjoining to a river became greater ; the whole must 
be restored. 11 


V. 

1544. If he who had a Thing belonging to another has alienated 
it. — If he who had a tiling belonging to another, believing in 
gbod earnest that he himself was the true owner of it, had under 
this honest, sincere persuasion alienated the thing, he would he 
bound only to restore what profit he had made by it, such as the 

• L. 15, D. de cond. indeh. ; — Z. 38, § 2, D. dc usur. ; — l. f>5, § 5, D. de Thcro 

Are many cases in which the honesty and fuir dealing of the possessor do m discharge 
him from the restitution of the fruits. Hoe the ninth, tenth, and fourteenth articles of the 
third section of Interest ] , Costs and Damages, &c. 17 d. 1. 7, § uft. D. ct l. 12, D. de cond . 
cans. dot. 

The laws cited npon this article have not relation to nil the eases CXplutoed in the 
first section, but only to the case of him who has received a thing that was not duo tc 
him: and if it produces any fruits or other revenues, these laws oblige the possessor with* 
out Any distinction, although he have enjoyed the thing honestly and fairly, to restore the 
fruits, although he who had received money that was not due to hhn is not bound to pay 
tho interest of it, as 1ms been snid in the jlrst article of this section. But we thought that 
this rule, which may be just in certain coses, might in other eases prove a hardship which 
would bo uqjuit, even when it is restrained'^ that which shall have been given, not, bejog 
due. Thus, for example, if an executor delivers to a poor legatee a piece of ground 
Yrhich had been* left him by a codicil, and after the said legatee had enjoyed it fbr ; tnany 
years, tfte codicil pppears to have been forged, bat without the legatee's having had any 
hand in the forgery, but lie having ci\joved the land honestly and fairly, and leaving 
consumed the fruits of it in the maintenance of his family; and supposing the sa^Jesa* 
tee could not restore the fruits without l»cing ruined or very much incommoded their ty; 
Wbttld it be unjust to discharge him from this restitution, which a legatee who irf rieftahd 
vat hit ease might be bound to Ibr this reason, that he nought not to profit by thti. enjoy* 
incut of a thing to which lie had no right, and* of which the true owncr had been Aypcijed 
by a false title 1 It is upon the view of these several events, and of the otWr ' different 
eAufti which may oblige one to make restitution of the fruits, or discharge him ftom it, 
thmwn hate thought that the use of the rule ought to he left to the (mdentebf thojudge, 
according to the cause which gave occasion to the possessor’s enjoyment of the thing, rad 
the circumstances. 
h fi x. 15* D* tk cmdkt* tad. 
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prioewhichhe got for it, if the thing was sold, although. h$ had 
notjspld itfor the full value.* 

SECTION IV. ’ 

V i • : . ■'* ... .. ' 

iJ ‘ 'of THE ENGAGEMENTS OF THE MASTER OF THE THING. • ! ' T 

1545. The Master ought to refund' what has been laid out in thx 
Preservation of the Thing. — lie whose thing hath been in the 
possession «f another, and who recovers it, even although it were 
from one who had detained it knowing himself not to be the true 
owner of it, is obliged to refund the possessor of all that he has 
usefully laid out in preserving the thing ; and if there be fruits to 
be restored, out of them must be deducted the expenses which the 
possessor has been at in gathering them.* 


TITLE VIII*. 

OF DAMAGES OCCASIONED BY FAULTS WHICH DO NOT AMOUNT 
TO A CHIME OB OFFENCE. 

1546. The Subject- Matter of this Title. — We may distinguish 
three sorts of faults from which sonuf damage may proceed 
Those which amount to a crime or offence : those of the persons 
who fail in the performance of *the engagements wlych they are 
bound to by covenant ; such as a seller who docs not deliver tile 
thing sold ; a tenant who*docs not make the repairs which ha is 
bound to by his lease: and those which have no relation to covG* 
'hunts, and which do not amount to a crime or an offencejasif 
out of wantonness one throws out any thing at the window which 
spoils a scut of clotheft; if beasts, for want of being carefully 
wetched,*dO Any damage if a* house is set on fire through- impru- 
dence; if a building tha£ is gone to decay, for want of beihg. j*^- 
■ paired, falls upon another, and damages j.t. Of these three, sorts 

• £• 26, | 13, J). de cormict. ind. • :i .( ; 

• L* 65, § 5, D.de candid, indebit. ; — /. 4fi t D. de usur. See the 61eveaf!iaitkd#of the 
third section of Interest, Cssts and Damages, &c., and the remark on the said article 
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of fattHiyit iisottl^thete of tike last kind- which . aine the sstbjegh 
matter # of this title. For crimes and offences ought «not t0< ) be 
blended with civil matters ; and all that relates to covenants' has 
been explained in the first book. ; ' 

■ 'She reader may, with respect to the matter of this tide, consult 
that of Interest, Costs and Damages , See. 


? SECTION I. 

* ■ 4 » H i ' - . . s 

‘ ' - i- .0 '‘'t * 

■’ OF THAT WHICH IS THROWN OUT OF A HOUSE, OR WgJCB KAY/, 

FALL DOWN FROM IT, AND DO SOME DAMAGE. 

' • - Art. I. ■ . 

'1647. He who inhabits the House is liable for the Damage^ —r He 
who inhabits a house, whether he be the proprietor of it, tenant* 
or 'other, is liable for the damage which is caused by any tiling 
-thrown out or poured out of any place of the said house, whether 
by day or by night. And he ought to answer for it to him. Who 
shall- have suffered the damage, whether it was he himself that 
threw it out, or any of his family or domestics, even although it 
were in his absence, or without his knowledge.* 

IL . . ., A , 

1648. The Prohibitions of throwing any Thing amt of Houses, pa- 
garQ the Security of all Sorts of Places. — Seeing the prohibitions 
of throwing or pouring any thing out of houses have regard fp 
the seourity of the places where t,hc damage may happeivtbay 
are not therefore limited to the streets, to squares, and other, public 
places ; but they extend to all the places where this imprudence 
may be attended with any damaged 

III. 

•1649. The Master of tfe House liable (o a Fine on tfas.ApesnaU. 
— Besides the making good the damage which |nett 

paused by what has been thrown or poured out, he wbcdweJla in 
will be condemned jo the penalty which tiiecivti^tiny 

wet M, I 

. ... . .. .... .... v 

* JL | t § | 1 <c i, />. tk Mm qm ej fW. r*t dejtc. 
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may haveestabliahed,* or to sacb other penalty as the judge, shall 
inflict, according tq the ciroumstances.* 

<!t. - -yiMj-'V ; ... 7. t .„ , . 

IV. ' 

' : j' 

'1550. If any one is* killed or hurt. — — If that which has been 
thrown out causes the death of any person, or wounds him,, the 
person* who did it will be tried for it in a criminal prosecution. 
And he shall be punished according to the nature of the act, and 
will be liable to make good the damage that is done. And the 
•roaster of the hou^fe will likewise be liable to a fine, and to such 
damages omotlier penalty as lie may appear to deserve, according 
to the circumstances.* ■* 


V. 

v ;, 1551. If several Persons inhabit the same Place. — If several per- 
i^os inhabit the same place from whence any thing hath been 
thrown or poured out, every one of them will be answerable, for 
the whole damage; unless it can be known which of the mas- 
ters; dr of the persons for whom each master is answerable, has 
caused it. But if their habitation be distinct, every one is only 
answerable for what shall be thrown out of the places whioh he 
occupies.* 

VI. 

1552. If one has the whole House , and lets iml Chambers. — Al- 
though the proprietor or principal tenant of a house occupies only 
Wimali part of it, if he lets chambers, or*lodges one of his friends 
’in 6b hie of them, he shall be answerable for the act of the person 
whom he receives into his hopse. But if it appear out of wjhjat 
room the thing has been thrown, the action may be brought either 
agahtot the person who lodges in the said room, or against hl©\ 
who has the whole house.* And this last will have his recourse 
against the other. 


’’ p. I, Dde hit qui effud. vd dejee. • 

gfp arbitrary in France. • 

* s ? « X. », Pde *» qui effud. uel dejee. . . ;#i>i ^ 

V r >fi A*. * * '$.*&» «t 3, D., de hit qui effud. vel dtjee.; — l. 5, cod. See the fouowjng srtfefe. 
<J " s' Li 5, Vl 1 ** 2 « U. hit qui effud. ve[ dtjee. See the foregoing* article.' niem 
of takes notj^e only of those who o<ynpy the bouses, because they consider 
tlma as iniwsWtahie who are answerable to the public for the perscsiswhdm' they receive 
into their houses, as to what concerns the rSatter of policy which is here 

51 * • ■ '• 



tTVB omit LAW* 


,n 




m 


.< 1553. Of those who take into theif Houses &kotar£ 0 i&&&'jlkr « ' 
sons. — Schoolmasters, tradesmen, and others/who takbinte th£j$ 
houses scholars, apprentices, or other persons, to instruct thefti j&j 
some art, manufacture, or trade, are answerable for th6 ! ^u$t 6# 
those persons.** 


VIIL . , . 

1554. If any Thing has been thrown out with Design to do Hurt. 
— All the foregoing articles arc to be underltood of that which" 
has been thrown down or poured out through carelessness, and 
without any design. But if it has been done with design, the in- 
jury, the offence, or crime, will be chastised with severer pun- 
ishments, according to the nature of the act and the circum- 
stances. 1 

IX . 

1555. Prohibition to have any Thing hung out , which may fait 
and do Mischief . — If there be anything hung out from the roof 
of a house, from a window, or any other place from whence the fall 
of it may do some harm or damage, he who inhabits the house ctf 
place from whence it is hung out will be condemned in such fine as 
shall have been regulated by the policy of the town, or such as shall' 
be inflicted by the judge, according to the circumstances; even al-‘ 
though the thing did not fall, and although it had been put thferd 
by another than the master of the house. For it is for the public 
interest that people should walk securely and without danger from ‘ 
accidents of this kind. 1 


X. ' 

1556. ff therFall of the Thing that is hung out does any Han k .' 
— If the thing that is hung out happens to fall and causes arijfi 
mischief, he who inhabits the house will be bound to make go6d b 
the damage, over and above the penalty which he would be liable * 
to although no accident had happened from the hanging oUfc'bf* 
the thing.* . 

1 L. 5, $ 9, D. dt hit qm fffudt vd dejee. 

1 L. 1, D. da injur. 

Mt deftc . £ /. 5, {{ 7, 8, 10, 11. 

m L. It | 11, D. de W» qui yfkd. vd dtjtc. 
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r /ro»4^1ktf & « Htmse. ~ K til^ faU 

$p> tb» rqbf ofa house which waiingoodcase, and by-the hit* 
fjQfcf$*p£ a storm, the damage which may happen bysoehfaRU 
in acgids qt for which the proprietor or tenant of the house cannot 
be made accountable. But if the roof was in a bad condi tunyhe 
who was bound to keep it in repair may be liable to make good 
the damage that has happened, according to the circumstances." 


SECTION II. 

of damages done by living cueatvrFs. 

1558. The order which links mankind in society together 
obliges them, not only to do no manner of harm themselves to any 
mortal whatsoever, but likewise obliges every one to keep what is 
in his possession in such a condition that nobody may receive 
from it any hurt or damage; which implies ttie duty of keeping up 
living creatures that any one has in his possession, so as that they 
may uot be able to hurt the persons of men, nor to cause them any 
loss or : damage in their goods. 

* ^559. The most frequent damage which is caused by living 
creatures is that which cattle do in the. country, by feeding; in' 
places where, or at times when, the owners of them have no right 
of psftturage, geeihgwhat concerns these sorts of damages is 
otherwise regulated by the customs of mady places than it wdh by 
the Roman law, we shall put down here only some general tales 
which may be of common use fc and not what is contained in the 
Roman law- contrary to the customs, nor yet what is particular in 
th$ customs renting to this matter. Thus, for example, it was riot 
permitted* by tbo Roman law to impound cattle wbieh had done- 
apyxiamage; * but this some customs do allow of, as also of keep** 
ingjtj^pmtsome time for a proof of the damage; and they likewise) 
iijdMet,^ fiqe on the ownere or possessory of • such cattle, although 1 1 
the^daraage bavg been done only by cattle that have strayed' oat’' 
made their escape from their keeper. 

■ L. 24 , $ 4 , l. 43 , D. de dam. imf. Although the laws cited upon this article relate to 
the case of a neighbour frig had taken proper ctre to prevent th^ danger) jret sroold 
it not be just that a proprietor or tenant of a house shook} be ponisbey} far $ ■ negUgenee 
which had been followed by such an accident 1 See Deut. xxii. 8. 

• L. 39 , § 1, D. ad legem Aquil. 
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Art. L :■ • > 

■ I960. The Matter of the Cattle is answer (Me forjke Damage 
Which they do . — If any cattle that are kept, or that have escaped 
outof custody , have depastured in a place where the, master., pf the 
cattle had not the right of pasturage, or at a time whep thepas* 
turagewas not permitted, he shall be accountable for the dam* 
age which his cattle shall have caused.* 

t. 

IL 

• 1561. He is also liable to a Fine . — If any one depastures his cat* 
tie in a ground which is not liable to pasturage, or at«a time when 
the pasturage ought to ccasc, the master or other possessor of the 
cattle will not only be liable to make good the damage, but like* 
wise condemned in a fine such as the act may deserve, according 
to the circumstances. 1 * 



III. 

1562. Other Damage besides that of grazing in another itfg 
Ground . — If cattle that arc kept or not kept do any other ^ 
age besides that of feeding in another man’s ground, as if they 
break or damage trees, the master or other possessor will be obliged 
to make good the damage, and will likewise be fined, if there be 
ground for it. 0 


. . iv. 

1563. The Cattle ought to be driven out of dnother Man’s Ground 
without hurting them. — He .who shall have taken the cattle of 
another person feeding in his ground, or doing any other damage, 
cannot use any violence that may, hurt the cattle, nor drive them 
Out in any other manner than he would do his own. And if , ha 
causes any damage to the said cattle, he shall ‘bound to make 
it good.* v ■=;*;!. 


V. • , , , -< , 

1564. Of him who cannot keep in his tlorse or otherfieast.— As 
to all other damage which may be done , by beasts, hawho, iathe 

^ L. 1, Z>, $i quadr. paup.fcc. die .; — /. ttU. C dt life A quit. f. 85, § T,lR (tf fejf. 
AquU.; — v. Kxod. xxii. 5, * . •**- *>■**•■ 

. • £. 1, C. dt Jfury/. ft soft, ret dom. } — t. C. dt pate. pubt. et privet:, —I. elfcrtjrf.' " * 

! • £.39, *§ l.ZJ mJItp Aquit. " • • feu* ^-T 

i £. 39, />. ad Irgrm AquU. By the customs of some plaint, it is iUdirerf to hay w t td 
the cattle that do hnjr damage, tw has been observed in the preamble. 
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owner or who has charge of them will be answerable for it, if he 
conld er onght to have prevented the evil. Thus, a mule-driver, . 
a Wagoner, or other carrier, who hath not strength or skill enough 
to hold in a mettlesome horse or an unruly mule, will be liable for 
the damage which they •shall cause; for he ought not to have un- 
dertaken what he had not skill or strength enough to perfdrm. 
Thus, he who by overloading a horse or other beast, or by not 
avoiding a dangerous step, or by some other fault, occasions a fall 
which causes damage to some passenger, will be made accountable 
for the said act; And in all these cases, he who suffers the dam- 
age shall hare his action against the carrier, or against the person 
who employed him.* 

\ VI. 

1565. Of an Ox that pushes with his Horns. «— If an ox has a 
trick of pushing with his horns, and wounds any one or causes 
dny other damage, the master who has neglected to shut up this 
ox, or to give such warning that people might avoid him, shall be 
answerable for the harm he shall do. f 

* VII. 

1566. Of Hordes who bite or kick. — Those who have iioraes or 
mules which kick or bite ought cither to warn people of their 
being vicious, or to take care to have them well watched, to pre- 
vent all occasions of danger; otherwise they will be made liable 
for the damage which they shall happen to do.® 

VIII.’ 

1567. Of Dogs who bite. — Jf a dog who lias a trick of biting 
Is not kept up, or if he gets loose forwent of being well looked 
.after, and wounds any one, the master of the dog will be liable to 
make good the damage. And that with much more reason, if it 

• £. 8, 5 D- od top. Aquil. ; — L 1, § 4, />. si quadr. paup.fcc . die. 

. ■ / fb 5$, $ 3f D. cuf Agf. Aquil. Exod . xxL 20, 3Gc 

l f §4, quadrup. paup.fec. die. f — l. tilt, cod.* — l. 1, § 7, cod. 

' We must take tsare, in applying this last text, not to impute too easily to the ofh 

hone, or of any other beast, the accidents which may have been occasioned by the impru- 
dence of time to, whom they happen. Thus, for example, jf otic who is ignofuntvheiber 
a hone kicks or not, goes too near him without necessity, and lays bis hand on his crup- 
per, standing Withinjncaeh o| a kick, it is an act of imprudence, because one ought to oiis- 
trust; and such an imprudence may occaaiop the horsed striking, where f^blame could 
bcitpputed to the tnoster o( tbc horse. % 
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Was a dog who ought to be chained up, and who was not put out 
. of a condition of hurting those who might come near him through 
inadvertency .* 1 


IX. 

1*568. Of Wild Beasts. — Those who have wild beasts, such as 
lions, tigers, bears, and others of the like kind, ought to keep them 
in such a manner that it be not in their power to do any harm ; 
and they shall answer for all the damage that is occasioned by 
their not being strictly kept up. 1 


X. . . .. . 

1569. If a Beast does hurt , being provoked. — If a dog or other 
creature bites, or does any other damage, only because he has been 
provoked or egged on, he who shall have given. occasion *to the 
evil that has happened shall be accountable for it; and if it be the 
same person who has suffered the evil, he ought to blame himself 
for it. 1 £ 


XI. 


7'- 1570. # if the Beast hath been stirred vp by another Beast.— If 
the beast which has done the damage hath been exasperated and 
Stirred *up by another beast, the master of this beast which stirred 
up the other to do the damage shall be accountable for it.™ - 

xil . jyy. 

1*571. If one Beast kills another belonging to another Master.-— 
If two rams or two oxen, belonging to two different masters, hap- 
pen to run at one another, and one of them kills the other, the 
master of the ox or ram which was the first aggressor will, be 


k Z. 1, § 5,D, si quadr. paup. fie. die.; — l. 2, § 1, cod. 

* This is a consequence of the foregoing article. L. 1, 5 10, Z>. si quadr. jtaup. fid. die. 
To justify the impunity of the master of this bear, we must suppose that it was without 
the matter's fault that tho bear got loose, as if any on£ hod maliciously, set turn at liberty, 
when the master could not bo blamed for it For if the bear gets loose through tho mat* 
tor's fault, it is both equitable and also for the public good that he be raade fctawernble 
for a fault of such consequence. And seeing he profits by the use which he can moke of 
this bchst, seeing he is tho master of it, and may even claim it as hjs property, haring 
purchased it either with his money or by his industry, and haring spent his time and 
labor to draw some profit from it, ho ought to answer for it.* W 

1 Z* 11, $5, D*hdUy. Aquil.; — 1. 1, $ D.si qmdr.pavp.fic. d. L §7. 

* Z. 1, § 8, D. si quadr. paup. jm* die./— r. d. 1. § 7. * 
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obliged either to abandon the beast which has done the dam* 
age, or to make good the other’s loss.* 


SECTION III. 

OF THE* DAMAGE WHICH MAY HAPPEN BY THE FALL OF A BUILD* 
ING, OR OF ANY NEW WORK. 

1572. Seeing in this matter our usage is difierent from the dis- 
position of the Roman law, and that we do not observe the rule 
which directed him whose building was in danger of being dam- 
aged by the fall of another building gone to decay to be put into 
possession of the ruinous building, if the owner thereof did not 
give him surety for the damage that was to be apprehended from 
it,* we have endeavoured to turn and accommodate to our usage 
the rules of the Roman law, according as they may be applied 


Art. I. 

O' 1573. The Owner of the Ruinous Building may be summoned to 
demolish or repair it. — If a building is in danger of falling, the 
proprietor of the adjoining house or tenement, seeing his own 
building in hazard of being damaged by the fall of the other, may 
summon the owner of the ruinous building, either to pull it down, 
or to repair it, so as that there may be no more danger from it.* 
And seeing it is an evil to come, yvhioh may happen every *no- 
ment, and which it is necessary to prevent, if he docs not give 
speedy satisfaction, the magistrate will give order about it, accord- 
ing to the rules which follow. 


II. 

.>1574 . .Permission from the Judge to provide against the Danger . 
-“■•If the proprietor of the building, whose fall may do hurt to bis 
peighbpUr,. after having \>ecn legally supimoned to prevent the 
evil? neglects to take care of it, he whose tenement is in danger 
from the fall of the other may demand provisionally, that he hinv 
self may be permitted to do whatever skilful persons shall ’judge 

■ i. 1, $ I i, D. si quadr* pa*p fit. die. • % L. 4| § 1, D\ 4$ damiu inf. 

* X. 2, D. <&damn. in/I;*— /. 7 t $ 1, eod.; — L 1, eod. 
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necessary to prevent the fall of the said building, whether byprop* 
ping it up, or demolishing it, if there be occasion^ end he shall 
recover from the proprietor of the decayed building the expenses 
which he shall have laid out on this account. 6 

IIL 

1575. He will recover Damages against the Negligent Proprietor ; 
— If, during tiie delay of the proprietor who is condemned ?or 
summoned to demolish or prop up his building, it chances to .fall, 
he will be liable to damages, according to the circumstances. 0 


IV. 

1576. If the Building falls before the Projmetor has been warned 
to repair it. — If the building falls before any warning has been 
given to the proprietor, he will not be obliged to make good the 
damage, if he is Willing to abandon both the ground and mate*' 
rials of the building ; in which case he will not be obliged so 
much as to carry off the rubbish. For he who has suffered the 
damage ought to blame himself for not having timely enough pro- 
vided against the danger which lie might have easily foreseen. 
But if the proprietor will have back the materials of his building, 

or keep the ground on which it stood, he shall be bound to make 

» 

h L. 7, D. th damn, inf.; — /. 2S, cod.; — /. 15, § 34, eod. 

c L. 7, D . da damn. inf. ; — //. 2$, 29, cod. If because of the danger from the fall of a 
ruinous building, or of the damage which its full may have caused to an adjoining Bouse, 
the proprietor or tenants of the. said house have been forced to quit their dwelling; and 
the said house has either been thrown down by the fall of the other, or so damaged that it 
2s not in a condition of heiug inhabited j will the proprietor of the building which caused 
the dumago lie liable to pay the damages occasioned by the fall or to repair the mis- 
chief that is done in the neighbouring house, or will he likewise be obliged to make 
good to the landlord the loss of his rent ? And must all these reparations of damage* 
take place in all jorts of cases without distinction of the different circumstances that 
may chance to bo in the different cases ? And if it should happen, for example, that 
the owner of the ruinous house were at a great distance, and had been long absent, or 
that, not having wherewithal to repair or prop up his house, he bod made answer to tho 
summons, that, he himself not being able to do what was desired of him, he therefore en- 
treated the neighbour, who was a^ person of wealth and’substance, to prop up the building 
himself, or to make the necessary repairs, offering him for the security ct the expenses 
he should be at the mortgage of tho house, and this neighbour refusing to do any thing 
therein, he house fell ; would it not lie equitable under these circumstances to mitigate 
the damage, or even to acquit the said proprietor from paying any damages at all 1 But 
if we suppose a proprietor rich and negligent who, being summoned^ prop up his build* 
lug, has suffered it Jo fall upon the hdusc of a poor neighbour, ougWTnot this negligence 
to be punished by an entire satisfaction, both for the loss of the house and also of the 
rent! 
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Hie damage caused by the Ml of his building, although 

fiSO timing had been given him to repair it before it fell. And he 

"Will also be obliged in this ease to remove from his neighbour’s 

ground, not only the materials of the building which may serve 

again, but likewise all the rubbish which will be of no use. 4 
• . 

V. 

T 1577s Of the Superfluous Ornaments of a Building that is thrown 
down by the Fall of another. — If, by the falling of a building which 
had thrown down another, there be ground lor recovering damages, 
and if therd was painting, carving, or other ornaments serving 
barely for pleasure, in the place which was thrown down by the fall, 
of the other building ; the things of this kind, being of superfluous 
use, would not be estimated at their full value. But the said 
estimation 'would be made with moderation, and with a tempera* 
ment of justice and humanity, according as the quality of the- fact 
which may have given occasion to the damage, that of the pet- 
sons, hnd the other circumstances, might require.® 

VI. 

1678. When a Ilouie is thrown down by an Accident , after the 
Owner has been warned to repair it. — If a house which was going 
to decay, and for preventing the fall of which the neighbour had 
given warning to its owner, is afterwards thrown down by an ac- 
cident, such as a. flood, or a violent storm of wind, and the fall of 
it throws down* the adjoining house? the proprietor of the house 
whose fall throws down the other will not be accountable for* this 
accident ; unless it be that the Uood or storm lias thrown down 
the house only because of the bad condition it was in/ 

* 10, 4 1, D. de+ieg. ge*t. ; — l . 6, D. de damn . inf. ; — /. 7, §§ l ft 9, D. tod. See the 

fourth and fifth articles of tho second section of the title of Engagement* formed bjf Abb P - 
dent*. ■ ■■■■:■> 

• L. 40, D.de damn, inf Wo must observe here the difference between this ease and: 
that of the fourth article of the fousth section of Service*, where he who throws down a pit* 
tjtion-wa.lt to fiaho it Sufficient for the use of the scrvice»owes nothing for the value of the 
paining* which his neighbour had on the said wall. For in the ease of that fourth arti- 
cle, each proprietor hid a right to pull down and rebuild the partition-wall according as 
the use of the service required, and consequently is not liable to damages. And he who 
wits at the. expense of these superfluous things ought \8 blame himself fbr having ex* 
posed them to this |£ridcnt,hy putting them on a wqll to which another had ait equal right 
wkh himself. But in the pment case it Is quite the contrary; for It is by thefeult of the 
neighbour that his building has thrown down* the other. 

J L. 24, 4 10, Z>. de damn. inf. 
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1579. If the Decayed House belongs to several 
building, whose fall hath caused some damage, belongs to several 
owners, they will not be answerable each for the whole damage.; 
but every one in proportion to the sh?ure i which he had .in jtbe 
house that is fallen.^ . ’ w ^<*. 


VIII. 


1580. New Works prohibited. — Those who make any . new 
work, that is, who make any change in the condition of the 
places, 11 whether it be in estates lying in. the city,, or country, 
whether in places belonging to particular persons or in those of 
public use, ought to serve their own conveniency in such a man- 
ner as not to trespass in the least on the right of other persons 
concerned in the change which they pretend to make.’ For 
although one may make upon his own estate whatever changes 
he stands in need of; and often even although they may be hurtful 
to other persons, as shall be explained in the following article ; yet 
one cannot make those alterations which another person may have 
a* right to hinder. Thus, although one may Taise his house higher, 
and thereby prejudice his neighbour, by taking away his prospect; 
yet he who is subject to the service of not raising his building 
higher no longer has that liberty, while the service can have 
its use. 1 Thus, he who with regard .to a spring of water in liis 
estate, or a rivulet running’through his grounds, might let it dis- 
charge itself according to the natural course which the waters 
shottld take, may have lost this liberty by the right which a neigh- 
bour may have acquired to have this water conveyed into his 
lands by a canal or conduit, which, is to discharge itself in a cer- 
tain placc. m And if in these cases the proprietor of a piece of 
ground makej any new work therein, which is hurtful either to his 
neighbour, or even to others, whose estates are at some distance 
'front bis, bqt who have a right to hinder him from making the 
said new work ; he will be obliged to restore things to their first 

* L. 40, f 3, D. de damn. inf. ; — l. 5, \ 1, tod. 

& L. 1 , $ 11 , D. de oper. nov . nunt. 

1 L. 4,D.dcaquart aq. f>hn>.arc.; — d.H l\. > 

1 See the ninth article of the second sectftbn of Services, and the fourth article of the 
sixth section of the same title. * % 

10 See the third article of the third lection of Services, and the first article of the fourth 
section of the samo title. 
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estate, and to repair the damage which he may have caused by 
his ittndvationi.*' 1 *' : " ’•’*>•1 

■:-v • ix. 

*1581. A New Work tohich one has a Right to make , afthough- it 
may prejudice his Neighbour. — He who in making a new work 
upon his. own estate uses his right, without trespassing either 
against any law, custom, title, or possession, which may subject 
him to any service towards his neighbours, is not answerable for 
the damage which they may chance to sustain thereby, unless it 
be that he made that change merely with a view to hurt others, 
without any advantage to himself. For in this case it would be 
a pure act of malice, which equity would not. allow of. But. if the 
work were useful to him, as if he made in his estate any lawful 
repairs, to secure it against the overflowings of a torrent or river, 
and his neighbour’s grounds were thereby the more exposed to 
the flood, or suffered from thence any other inconvenience, he 
could not be made answerable for it. Thus, he who, digging for 
water in his own ground, should thereby drain a well or spring in 
his neighbour’s ground, would be liable to no action of damages 
on that score.® For, in these and the like eases, these events are 
casualties and natural effects of the condition into, which he who 
makes the changes has had a right, to put - the things. And it is 
not his act which causes the damage. 

X. 

1582. A *WorR which one cannot do to the Prejudice of his Neigh- 
bour. — If the work which a proprietqr ‘would make in his own 
ground be contrary to any law or custom, or if it be an under- 
taking that is against a title or possession, to tho prejudice of a 
neighbour who#might thereby suffer some damage, the neighbour 
may' hinder him from making it, and will likewise recover damages 
for what he shall have suffered thereby. Thus, he who digging in 
his own ground beyond tjie distanoe'which is allowed, should en- 
danger the foundation of his neighbour’s diouse, would be answer- 
able for it.* 

* L. 20, D. de op. nov. nunt — l. 21, ) 4, eod . ;—l. 8, — d. L 1, $ 14* , * 

° L. 1, { 12, D.tiea^ H aq. pUtv* art.;—?. 21, eod.;^L 24, f 12, Z>. de damn, u\f. Seo 
the ninth article ofxhc sccqfid section of Services, i. 2, $ 9, D. de aq. et aq. pUtv* are.; — 
l 38 , Z>. de rei vind . • 

P £. 24, § 12, D . de damn . inf. # 
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XL 

1583. One cannot change the Aricient Course of (he Waters . — 
If rain-water or otlior waters have their course regulated from one 
ground to another, whether it be by the nature of the place, or by 
some regulation, or by a title, or by an aneient possession, the pro- 
prietors of the said grounds cannot innovate any thing as to the 
ancient course of the waters. Thus, lie who has the upper grounds 
cannot change the course of the water, either by turning it some 
.other way, or' rendering it more rapid, or making any other changes 
in it to the prejudice of the owner of the lower grounds. Neither 
can he who has t,hc lower estate do any thing that may hinder his 
grounds from receiving the water which they ought to receive, and 
that in the manner which has been regulated.’ But the changes 
which happen naturally without the hand of man, and which cause 
some loss to one of the neighbours, and profit to the other, ought 
cither to be suffered or remedied, according to the rules which shall 
be explained in the subsequent title. 1. 


XII. 

1584. Prohibition to innovate. — lie who pretends that a new 
work which another undertakes is prejudicial to him, ought to ap- 
ply himself to the judge, who may prohibit him cither to begin the 
work, or to continue it if it is begun, till judgment be giveif* 
whether the work ought to be permitted or forbidden. And these 
prohibitions may be granted provisionally, upon the bare com- 
plaint of the new undertaking, if it be any ways doubtful whether 
it rftay do hurt or not.* 

* ' XIII. 

1585. Building in Public Places forbidden. — The building of 
new works in public places is forbidden, and that with much more 
reason than those which arc made in places belonging to private 
persons. And such attempts arc punished by fines or other penal- 
ties, according to the nature bf the fact and the circumstances.* 

’ See the fifth and sixth articles of the first section of th© following tide: 

r L. It, D. dtjaq. e t aq. pluv. arc. ; — 1 1, 1, 10, 13, tod. 

• L. i, D. th 0 }>er. ttov. n unt. „ 

* L. 1, 4 14, D. de oper. nov. mmt. ;—d. 1. 1, f lflj — d. 1. § 17. ^ 
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, SECTION IV. 

OP OTHER KINDS OF DAMAGES OCCASIONED BY FAULTS, WITHOUT 
EITHER CRIME OR OFFENCE.* 

Art. I. 

1686. Damage occasioned by Faults, without an Intention of doing 
Harm . — All the losses ami all the damages wjuch may happen by 
the act of any person, whether out of imprudence, rashness, igno- 
rance of wfeit one ought to know, or other faults of the like nature, 
however trivial they may be, ought to be repaired by him whose 
imprudence or other fault has givcu occasion to it. For it is a 
wrong that he has done, even although he had no intention to do 
harm. Thus, he who, playing imprudently at mall in a place 
where there might be dungcr for those that arc passing by, chances 
to hurt any one, will be answerable for the harm which he shall 
have caused.* 


1L 

1587. Failure of Deliverance of a Thing to the Owner.-— The 
failure in the performance of an engagement is also a fault which 
may give occasion to damages, which the party who fails will be 
liable to. Thus, a seller who refuses to deliver what he has sold, 
a depositary who delays to restore the thing deposited with him, 
yi executor who detains the thing bccjucathed, and all those 
who, having in their possession a tiling which they ought to 
deliver up, refuse or delay to do it, are liable, not only for the 
damages which their delay shpll Vive occasioned, but also for the 
value of the thing, if it perishes after they shall have been in fault 
for not delivecing it ; even although the thing should perish by 
some accident.' For that accident might not have happened to.the 
thing if it had been in the hands of the owner, or he might have 
disposed of it before it perished.* b ■ / 

• s • 

* See upon this subject the second section of the title of Interest*, Damage «, fc. 

• L. 1 , D. de injur-; — /. 5, 4 I, D. ad leg . Aquil. ; — l. 9, 4 nit, 10, — 

l 44, eod. • 

b L. 5, D. de reb. cred * See the seventeenth article of* the second section, and the third 
article of the seventh' section of the Contract of Sole, and the tenth article of the third 
section of Deposit. 

52 • 
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1588. Damage caused bp. am Innocent Act. — - If there happens 
any damage by an unforeseen consequence of an innocent act, 
when no blame can be charged on the author of the act, he wi& 
not be answerable for such a consequence. For this event 1 will , 
have some other cause joined with that of the act, whether it- bfc 
the imprudence of the person who has suffered the danfage, of 
some accident. And it is either to this imprudence, or to this 
accident, that the damage ought to be imputed. Thus, for -ex- 
ample, if any one goes across a public mall whilst people are 
playing in it, and the ball, being already struck, chances to. hurt 
him ; the innocent act of the person who struck the ball does not 
make him answerable for an event, which ought to be imputed 
either to the imprudence of the person to whom it has happened, if 
he could not be ignorant that that was a public mall, or to a. mere 
accident, if that act was altogether unknown to him, and if noth- 
ing of imprudence could be imputed to him who struck the ball.* 

iv. ' 7 

* w ■ 

1589. Precautions to be used in Works from whence any Damage 
map happen. — Those who make any works, or do any other 
thing from whence may ensue some damage to other persons, Will 
be answerable for the damage, if they have not taken the neces- 
sary precautions to prevent it. Thus, masons, carpenters, and 
others, who, by the help of scaffolds and machines, carry up their 
materials, those who from the top of a tree cut down the branches 
of it,* ought to give warning to .the persons whom their work might 
put in danger ; and if they do it not, and that timely, they will be 
answerable for the damage which §hall happen from thence, and 
be liable to other penalties, according to the circumstances. Thus, 
huntsmen or others, who dig holes or ditches for catching of wild 
beasts, in the highways or in other places, where they have no 
right to do it, will be answerable for the damage which shall hap- 
pen thereby. 4 

V. . . 

1590. Ignorance of what one ' is obliged to know.—'Wa must 
reckon among the damages caused by faults those which happen 

\ : 

0 L, 9, $ «ft. D. adieg . Aquii ; — /. 1 1 , ecri. c See the ninth article. 

4 X. 31, D. ad kg. AquiL ; — L 7, § 8, D. quod v i cut 28, D. ad kg. AquiL 
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through ignorance of things wftifeh one ought to know. Thus, 
wheq an artificer, for Want of knowing what belongs to his pro- 
fession, commits a fault which causes some damage, he is an- 
swerable for it. Thus, if it happens that a carman not having 
jrightly laid the stones* which he has loaded on his cart, one of 
them falls out and does some harm, he must answer for it. 8 

? ; vl 

1591. Fire. — Fire almost never happens without some fault, at 
Least that of imprudence, or negligence ; .and those through whose 
faultj; let it tie never so slight, a fire has happened, will be answer* 
able lor all the damage it does/. 

VII. 

* 

. 1592. Damage done to avoid a Danger. — It happens sometimes 
that a voluntary act causes damage, and yet that he who is the 
cause thereof is not answerable for it. Thus, for example, if a 
sudden gust of wind drives a ship upon the anchor-cables of 
another ship, or upon the nets of fishermen, and the master of the 
ship thatjis thus drove by the wind, not being able to disentangle 
himself any other way, orders his men to cut the cables, and the 
nets, he will not be answerable for this damage, which the said 
acc dent rendered necessary. And it is the same thing with re- 
spect to those who, in a fire, not being able to save a house which 
is just going to take fire, throw down tho said house in order to 
preserve the others. For, in these kinds of events, it is the acci- 
dent which causes the loss, and eyery one bears that part\>f it 
which falls to his share/ 

•VIII. • 

1593. Damage which another Person might have* prevented. 
Those who, having it in their {Sower to prevent a damage which 

• £. 9, 4 5, D. local .; — 4 7, Inst . de leg . Aqu.il .; — l . 7, 4 lift., 1. 8, D. ad leg. 

—l. 27, 4 33, eod. See the fifth article of the second section. * 

f L. 3, 4 1,«D. de off presf. vig . ; — l. 9, D. de incend. > — 1. 44, D. ad leg . Aquil . ; — /. 27, 

4 9.€>. eod. 

* L. 29, 4 3, D. ad leg. Aquil. ;~l. 49, 4 l, eod.; — v. 1. 3, 4 7, D. de incend. ; — L, 7^ 4 4, 
D.qudd vidut dam. See the second article of the second section of Interest^ Conn and 
Dkmagee. We hare not put down in this |rticle, for the^ase of fire, the Oxaniplegiven 
in this law, of a private person who throws down his neighbour’s house adjoining to his 
own; for that liberty presupposes a necessity of doing it for the good of the public,^ 
which a private person ought pot tobe judgfi. But in the cases of this article orders are. 
given by the magistrates fir by the multitude, who, seeing the imminent danger, have a 
right to provide against it. 
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some duty obliged them to prevent, have neglected to do it, m&y 
be made answerable for it according to the - circumstances. ^Thus, 
a mazier who sees and suffers -the damage doneby his '’servant!/ 
when he might have hindered it, is answerable for it> 

■ • IX. 

J '-- ■ ■ - - * j a.*, ; 

'’1594. Damage happening by an Accident , which was preceded by 
some Act that gave Occasion to it . — When any loss or damage 
happens from an accident, and when the act of some person; 
which is mixed with the accident, has been either the cause! or 
occasion of the said event; it is by the nature of the*act, and by 
the connection which it may have with what has happened, that 
we ought to judge whether the said person should be made to 
answer for the damage, or should be acquitted of it. Thus, in the 
cases of the first and fourth articles of this section, the event is im- 
puted to him whose act has occasioned some damage ; thus, on 
the contrary, in the cases of the third and seventh articles, the 
event is not imputed. 1 Thus, for another case different from those 
of all these articles, if a person who takes upon him the core of 
the affairs of another without his knowledge, or a tutor, .guardian; 
or other administrator, having received a sum of money for the 
use and benefit of the person whose affairs are under his man- 
agement, lays up the said money by him for some time, without 
putting it to any use, when he might have paid off with it debts 
which his. administration obliged him to acquit, whether to - other 
creditors or to himself, if he ^vas likewise a creditor ; and if it hap- 
penf that the said money is carried off by robbers, or perishes 
through fire, dr that the value c of the coin be diminished ; that 
loss might fall upon the said person, if he had no reason to keep 
the money by him, and if it was his fault that he did not employ 
it, either to pay what was owing to himself,* or to discharge other 
j&reditors, or to apply it to other uses; or the loss may fall upon 
persons for' whose account the money was received,* if„tfcti$ 
just cause had induced the receiver to djefer the employing, qf.. i& 

* Xnd this will depend on the nature of the conduct., which the 
said person shall have observed, and on the other circumdtaritefts; 
which may either oblige him to make gjbod the loss* qr' . digqhatgn 
himoht. 1 *" 

$ ad Ug.AxpiSl . ; J. 4, C. de not. act.i 

' ■ See the first and fourth articles*, as also the third and scventh‘, of tMi ^ 

* JC. 13 t'D. de negoi. gest /; — /. 30, § 3, D. ad leg. AquiL AVc h&vtf liot' irtiertcd fti this 
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1595. Qemage earned by an Accident preceded by a FauM, -— If 
the accident is a consequence of an unlawful act, and if therefol- 
lows from it any damage, he whose act has given occasion to It 
will be liable to make* good the damage; and that with much 
more reason than if the accident were only a consequence of some 
imprudence, as in the .cases of the fourth article. Thus, for exam- 
ple; if a- creditor takes, without the authority of justice, a pledge 
from, his debtor against his consent, and if the said pledge chances 
to perish by some accident in the hands of that creditor, he shall 
be accountable for it. m 


TITLE IX. 

GF ENGAGEMENTS WHICH ARE FORMED *BY ACCIDENTS. 

e shall see in this title a kind of involuntary engage- 
which have no other cause besides mere accidents. 
By accidents are meant the events which do not depend on the 
will of those to whom they happen, whether the said events be the 
cause of gain or of loss. Thus, to find a treasure and to lose one’s 
purse are accidents of these two kinds. 

1597. Accidents happen either by the act of man, such as a rob- 
bery, a fire ; or by a pure effect of the providence of God and of the 
ordinary course of nature, such as thunder, lightning, a shipwteck, 
Rn inundation ; or by an effect proceeding partly from a natural 
cause, and partly from ’the ac<* o? ipan, such as a fire which hap- 
pens by stacking up hay before it is well dried. 

articlo the case related in this thirtieth law, § 3, D. ad Icq. Aquil which declares that, if ho 
who’c&uscd his stubble to be burnt had taken all the precautions that were necessary, ho 
would not he answerable for the burning of his neighbour’s corn, which was occasioned - 
by a iudden gust af wind. For it would seem that that event ought to have been Ibrhh 
Seen, and that it might have even been prevented by plucking up by the roots aUthe * 
stujbWq that was near to the neighbour’s com, or putting off the burning of the stubby till 
horyes^wa? oyer; and, in a word that, in all such cases where we ought not to do ttib 
intended without taking the necessary precautions for preventing the damage' ^rhicb 
niay ensue from, thence to other persons, we ought either quite to abstain from .that which 
may cause any damage, or take upon ourselves the event, if wc run the hazard of it. 
And likewise the law of G<£ seems in this case to ofilige, without any distinction^ him who 
has kindled' the fire tp repair the damage which it shall have caused. See Exod, jcxii. 6? 

,D.depign.act. m 
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;1598. We must li k ewise distinguish; in the accidents in which 
the act of man has a share, two sorts of acts. One is of those in 
which there is some fault; as if one, playing at mall in "4 highway, 
wounds a person that is going by. And the other is of those which 
are innocent, and where nothing can be imputed to the author of 
the act; as if the same case had happened in a public mall, through 
the fault of him who crossing it rashly was wounded. * 

1599. When the accident is a consequence of some fault which 
has given occasion to it, he whose act has been the cause or 
occasion of the accident ought to repair the damage caused by 
it. In which case, his engagement is more the effeefcof his fault 
than of the accident ; and this sort of engagements is a part of the 
subject-matter of the foregoing title. But in the present title we 

- shall speak only of such engagements as have no other cause be- 
sides that of a mere accident. ’ The accidents which are not at- 
tended with any fault may have divers cqnsequences with respect 
to engagements. Sometimes they dissolve the engagements. 
Thus, a seller is discharged from the obligation to deliver the 
thing sold, if it perishes without his fault, whilst he is not in 
delay to deliver it; and the buyer will nevertheless be liable to 
fay the price.* Sometimes the accident lessens the engage- 
ment, as when a farmer sutlers a considerable loss by an unusual 
barrenness, by a shower of hail, by a frost, or other accidents.* 
At other times the accident makes no change in the engagement, 
although it causes loss. Thus, if it happens that he who had bor- 
rowed money loses it by a ’robbery, by fire, or other accident, he *is 
nevertheless obliged to repay jt, as much as if he had employed it 
usefully. 0 And, in fine, it happens by another effect of accidents; 
that they form engagements between one person, and another*. 
And it is this last effect of accidents which shall be the subject- 
matter of this^title ; the others having their places ii^ the matters to 
which they have relation. 

1600. When we speak here of the engagements which arise 
firpm accidents, we do not mean to comprehend under thenfKtfcat 
infinite multitude of engagements .under which God pu$s men; by 
those sorts of 'events which oblige them to render to one. another 
the different duties which the several ‘conjupct!^,^ 

them; such as to help him who is fallen, to assist with our:. goods 

* See the twenty-first article of the second section of the Ctyfract qf Sak* *■ ? u / ^ / V ;.v 
; * See the fourth ani following- nrticles of the fifth sectita ofJkttin$and 

^ the second article of the third section of the Loan of TkingiM bo Kidd* 
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those who. have lost theirs, and a thousand others of the like nature 
Bat we treat only here of the engagements which are auchrtheit 
the diyil laws allow those who are under them to be constrained 
to the performance of them, as will appear from the several exam* 
pies which shall be produced in the first section, which is made up 
of those different examples, in order to show in which manner 
these sorts of engagements are formed : and in the second section 
we shall explain all their particular consequences. 


SECTION I. 


. JN j^JTHAT manner are formed tiie engagements which ARISE 
WWwW r i from accidents. 



Art. I. 


,1601. Of him who finds a Thing that is lost. — He who finds a 
thing that is lost ought to restore it to its owner, if he knows or 
may know to whom it belongs ; and if he keeps it without an 
intention to restore it, or without endeavouring to discover the 
owner, he commits a theft.* 


II. 

'1602. Of that which is left on another’s Ground by an Inunda- 
tion. If an inundation throws down a house, and carries away 
die materials o% movables of it into some ground, the proprietor 
or possessor of the said ground is obliged to let the master of the 
Said house have access to the ground, and to suffer him tocarry 
away that which the inundation liath’left on it. And it would <be 
the .same thing with regard to a boat or any other thing carried 
away by the fcjfce of the waters. 1 * 


a,,.. . . HL 

; 1603. ! t Of that which is thrown into the Sea in a Danger of Ship# 
wreck . — in a danger* of shipwreck i£ be found necessary ,toi 

; — d, l. $ 7 ; —Dent. xxii. 1, 2, 3 ; — Levit. yi. 3. 

■ ‘ Tlfe ^^gcmehta rf Who finds a thing, and of him to whom it bclongs l# st^t fei 
explained in the fltst and second articles of the second section. ■*?.«: i* 

. We are not to reckon treasures in the number of things lost; for we coll only that a 
treasure which havirlg boenjbid, the owner of It is not any more knowp. See, concerning 
treasures* the setenth aituJle of the secettd section u { 

'iktzJL 8, $ *See the third, fourth, and fifth articles of the second section' 
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throw overboard a part of the fading in order • to . save the: re^t, 
those whose baggage or goods havebeen-saved are obiigedv ^O 
bear their share of the loss of that which hath been thrown 
board' for the common safety, 0 : according to the rules , which , -shall 
be explained in the following section. - 

■ i ■: ">*• , IV. _ 

"*1604. Provision of Victuals in a Common Danger.—* If in a.ypy? 
Hge by -sea, or upon any other the like occasion, where many peif 
softs may chance to be in company together, the provisions ; Qf 
victuals fall short, and it be found that some of the couipany haVf 
home provisions in store for themselves, when it is not possible.^ 
procure any for the other passengers any other way; what some 
of the company have in store for their own particular usebec$$g^gp 
Common to the whole company. 4 

* V. 

• . • ■ • ■ : • ’ 

1605. How the Change of Places which has happened by an Ac- 
cident may be repaired. — If an accident makes a change in the 
State or condition of some places, by which any one is damaged, 
and if it'- be just to restore things to their first condition, this 
event obliges those in whose ground any work is to be made In 
Order to restore things as they were at first, to give leave tp him 
Who suffers the damage to do the work, or to do it themselves,, pr 
to contribute towards it in case they be under an obligation to. do 
it. Thus, for example, if a running water which crosses- jjfop 
grounds of several persons flows back on the upper grounds be- 
cause of the quantity of dirt and mud which it carries along .with 
it,' or by reason of some other obstacle, those who suffer damage 
or ineonveniency from it may oblige the proprietor of the ground, 

• 'Where the course of the river ceases to be free, to ( suffer that the 
things be restored to their first condition, or to do that work wholly 
himself, or to contribute towards it, according as he shall happen to 
be under an obligation of doing the one or the other. And if them 
-happen any other changes of the, like nature which ought to be 
Repaired, the same equity requires that those who suffer any dam* 
age by them be allowed to restore the things to the condition they 
were in before. For although these changes fall out naturally, 

- 0 L. 1, D. de kg.JRhod. dcjactu. See the sixth and folloi'dng articles of the second 
section. ■'*- - :- v . : . 

d L. 2, § 2, in f D. de leg. Rhod. See the eighth article of the second teetion. 



^Sfc’IX. SEC. I.] ENGAGEMENTS FORMED BY ACCIDENTS. 625. 

and even without the act of man, yet if they can be remedied 
sifter they have, happened, those who suffer such losses ought not 
tu be deprived of the remedies that are lawful and possible, pro- 
vided that hi reestablishing the things they do no harm, or that 
they make good ai^r damage they may chance to do. 0 But if the 
change* 1 were of such a nature, that it would not be just to restore 
the thfags to their first condition, as if a flood, having loosened the 
rocks that were in a ground, had transported them to another, and 
. by that means had made one of the grounds better than it was, 
and the other worse ; that event being a pure effect of the divine 
providence* which, having changed the face of the’ places, hath 
likewise changed the possessions of the proprietors of the said 
grounds; none of the proprietors can pretend to make any new 
change in the ground of the other, except by his consent. And 
he cannot even do any thing in his own ground, but that 
which .he may do without encroaching on the rights of his 
neighbours. 

VL 

1606. If the Change cannot be repaired. — If the change of the 
places that has happenned by an accident be irreparable, the loss 
or the gain which chall follow from the said change will accrue 
to those to whom the event shall have been profitable or hurtful, 
and there will lie no obligation on the one to indemnify the other. 
Thus, for example, if a river insensibly leaves one side and extends 
itself more towards the other, what, ground it takes away from 
one proprietor is lost to him, and what it leaves to the otlfer is. 
an addition to his estate. 1 Or if a river changes its channel, the 
places which it occupies by 4s new course will be lost to those- 
who were the proprietors of them, and the proprietors of the 
• lands adjoinii^r to the old channel will have the benefit of what 
shall be thereby added to their grounds ; * and yet there is no en- 
gagement formed between those who gain by the change, and 
those Who lose by it, for. the one does but acquire what the .other 
loses. And those who by the change of the course of the river 
Hh$e lost their grounds, have no right to the lands which the river 
‘did once occupy for its channel, and which it has abandoned. But 

c* • X. 2, f gj ZX deaqup e&aq. pltw. arc.;^-v. d. 4. Sec the following article. 

.... f X. I, C. cfeoUtfv.;— Inst, de rer. * 

*4 23, corf. V. 

vol. i. 53 
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they ought to bearwith an event which hath no other catise bc- 
sides the providence of God, which has deprived them of thek pei^ 
'session. 11 * * *•-. 

........... VII. . , 

1607. Mixture of Things belonging to several Persons.— * "When 
it happens that two or more things belonging to several masters 
ate, against their will or without their knowledge, bo mixed to* 
gather that they cannot easily and without inconvenience be sep* 
arated, so as to give back to every one his own ; this whole mass 
becomes common to the persons whose things are mixed; not so. as 
for all of them to have a common undivided right to the whole, 
for the one has no right to the thing of the other that is mixed 
with his, but their right is in proportion to the share which every 
one haB in the whole mass. And this event forms among them 
the engagement either to divide the thing in the manner^that is 
possible, or to do one another justice otherwise, by valuing every 
one of the things which have been mixed together. Thus, for in-, 
stance, if two pieces of gold belonging to two persons have been 
ipelted down into one mass, or a stuff hath been made of wool 
belonging to several owners, or things of different kinds have 
been mixed together any other manner of way, such as differ- 
ent metals, or liquors of different sorts ; in these cases it is neces- 
sary either to divide the thing, if it is possible to divide it, and -to 
give to every one in proportion to the value he has in the whole 
mass ; or to make an estimate of the whole, and to divide the price 
.on the same foot. But if this. mixture hath been made voluntarily 
by the owners of the things, the engagement in this case is formed 
by covenant, and the mass is comqion among them, according to 
the conditions which they have agreed on. 1 • 

VIII. 

'1608. One may seek for what he has left in another*s Ground. — 
If by some accident it happens that one has hid in some- secret 
place in a ground belonging to another person, either money or 
other things, which afterwards he or his heirs are desirous to carry 
away, . the owner of the ground will be obliged to suff^ .hi^t or 

h L. % 4 6, D. de aqua et aq.pluv . arc. See the eighth article of th$ secood section of 

* * 

1 f 47, In it. de rarum divis . 
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them to take away the things, provided the damage which may 
be done by removing them be made good.* 

* * 

IX. 

1609. Engagements reciprocal or not reciprocal. — Of the engage- 
ments which are formed by accidents, some of them are recipro- 
cal^ and oblige one party as well as the other ; and others are 
obligatory only on one side. Thus, in the case of the firet article, 

. if he who. hath found a thing that is lost knows the owner of it, 
and i can immediately restore it to him without being at any 
charges, th$ obligation is only on his part. . But if he has been at 
any expense, either in advertising it or having it cried, in order to 
find out the owner or for conveying it to him, the owner in this 
case is bound to reimburse the finder of what he is out of pocket 
. on lus account. So that in this case the engagement will be mu- 
tual ; and in all the other cases it is easy to discern whether the 
engagement be reciprocal or not.“ 

: . X. 

• 1610. Loss and Gain without Engagements. — All the accidents 
which cause gain or loss do not, however, always form engage* 
meats. And if, for example, a ship that in a storm is driven 
against another happens to damage it, that accident does not lay 
the master of the vessel that hath damaged the other under any 
manner of engagement, unless the damage hath happened by the 
master’s fault, or by the fault of persons for whom he is answer- 
able. For it is a bare effect of this .accident ; and sometimes Vven 
he who suffers damage by an accident, from whence there ariseth 
profit to another, cannot for all tTiat pretend to any indemnity on 
account of his loss, as in the cases of the sixth article. 11 


XL 

1611. Different Effects of Accidents, as to the Consequence of ike 
Loss.— It follows from the foregoing articles, that no general rule 

■a- \ ^heiaurus mens In tuo fundo cst, nec earn pateris me cffodcrc. — Labco alt, non eg^e 
iniquum jaranti mihi non calumnies causa, id postulare, vcl interdictum, vcl judicium ita 
dariy Ut; si per me non stetit quonunus dnmni infecti tibi opens nomine caveafcuj, nevirtt 
facias mihi, quominus eum thesauram effodiam, tollam^exportcm. L, 15, Z>. ad exAib. 
The case of the law here quoted is not properly a treasure. See the seventh article of tfte 
Wand section of Pauiessiato.* * * 4 

. ■ -& This is a consequence of the foregoin&artides. 

L. 29, \%b.ad leg . Aquil. ; — d. 1. $ 4. 
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cim’ be given Wheteby to distinguish the accidents " 

thfere may arise engagements, whether on one aide' onfj^ 
both, from thbse which produce no manner of engagement aflli 
But these differences depend on the conjunctures which diversify 
the events, and which will guide us in making a right judgment 
of. the obligations which every one of the persons whom the con- 
sequences of the accident may concern is under. Thus, When a 
ship falls into the hands of pirates, if she is ransomed, all the 
parties concerned contribute towards the ransom in proportion to 
"What they save; and there is formed among them an engagement 
that is common to them all. But if the pirates cafngr off only a 
part of the lading of the ship, without touching the rest, the loss 
Will fall on those whose goods have been taken away, and the 
•owners of w|git remains will not be obliged to bear their share .of 
the loss. And these two different rules in accidents of the Same 
nature are founded on one and the same principle, that is common, 
to these two several events, namely, that the loss falls on the 
owner of the thing that is lost. And it is for this reason that the 
loss of the money which is given for ransoming tjpship is com- 
mon to all those who would have suffered by the mis of the ship ; 
Artd that the loss of the goods that are taken away by robbery 
falls oil those who are owners of them. 0 * 


SECTION II. 

*. 

OF THE CONSEQUENCES OF THE ENGAGEMENTS WHICH ARE FORMED 

BY ACCIDENTS. 

, Art. I. ..>>.• r . 

1612. Engagements of him who has found a Thing that it lost. 
•— ^’He Who has found a thing that is lost; is Obliged to preserve it, 
and to take care of it, in order to restore it to its owner. Atid if 
he does not know to whom it belongs, he ought to inform himself 
by such ways as are in his power, even by making public inti^u^ 
lion of it in order to find out the owner, "if the thing beWorththe 
pains, 1 and if it be consistent with prudence to take that 

« Z, 8, i 8, D. de kg. Rhod. * r V ' : 

* See the texts cited on the first article of the foregoing section. £.4$, £ 8, 

Sea the first article of the first section. Deui. xxii. 3. . ' ... 
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Juadwheahe does restore it, whether it be money or any odaef . 
thing,heoannot detain any part of it, nor demand any flung, fpif 
having found it** But he will recover only what expenses he^ta| 
been at, as shall be explained in the following article* , , i; t . 

■■ ii. 

1618. Engagement of him who recovers what he had lost. — 'The 
person to whom one restores the thing which he had lost is 
obliged on his part to repay the money that has been laid out» 
either, in keeping the thing or in delivering it to him ; as if it was 
some strand beast which it was necessary to feed, or that the 
carriage of the thing from one place to another had obliged the 
person-in whose custody it was to be at some charges ; or if any 
money has been laid out in advertisements, or having the thing 
cried, in order to give notice to the owner. And if he who delivc 
•■era the* thing to the owner be not the same person who found it, 
and. if he gave any thing to get it from the finder, he will recover 
it of the owner. 0 

' iil 

, 1614. The Right which one has to take out of another's Ground 
any Thing of his that has been thrown there by Accident. — The 
proprietor of a ground on which is thrown the rubbish of a building 
that is fallen down, or that "which a flood hath carried away from 
another’s grqund, -is obliged to suffer him who has had the loss to 
take away what remains, and to allow him such free access to his 
ground as is necessary for that eruf. J Bat upon the conditions 
that are explained in the following article. 


• IV. 


1615. Sequgl of the foregoing Article. — In thg cases of the 
.foregoing article, he who -desires to have back the materials ;Of his 
building that is fallen down, or that which a flood hath carried 
;a$ray from his land and thrown upon another men’s ground^ je 


^’ ^X.'43, §*9, D. def writs Although Ife who restarts a thing which he has found Ima 
■'68 right to demand any thing for it, yet, nevertheless, if the finder be a poor body^be rttly 


dihe. lawfully and honestly what 1 the owner shall think,fit to give hip*; although ityroiqld 
* be,ypry dishonorable in any other person to receive the least thing whatsoever on jhat 
^account . ’• " 'i-f-.u 


, ° 2, § 6, inf. D. d* aqua et aq. pluv. are. < ^ 

^ ***** fN. Jjj>on flte second article of the first scct?orr,and those wh$4L*ra 
’■iSMES in lie Mlowing article'! L. 9, $ 1, D. de damn, inf. 

*• 53* - ‘ ■’ v 
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Obliged on his part not only to indemnify the proprietor- Qf4tk4 
said ground as to what damage shall happen to he dohte'^^ 
taking away the things which have been thrown upon 1 it, but he lfl^ 
moreover,- bound to repair all the damage which has been altf&fdy 
done to the ground by the things since they# were cast upon it. # 
But if he chooses rather not to take away any thing, he will Owe 
nothing ; for if he abandons to the proprietor of that grOhn^ hll 
that has been cast upon it, he is not bound to make good adaro* 
age that has happened by the bare effect of that accident : and ft 
is enough that he loses what the accident has carried away frbrii 
bim. f 

V. 

1616. Another Consequence of the Third Article. *— If he whose 
materials, or other things, have been thrown by these accidents oii 
the estate of another person, be desirous to take them away, he 

. will be obliged, besides the making reparation for the damage sus- 
tained by the owner of the ground, to take away as well the un- 
profitable stuff that can be of no manner of use, as that which- ll 
useful, and which he is desirous to take away, and to clear entirely 
the surface of the ground on which the tilings have been thrpwm* 

’• VI - . . 

1617. Contribution for the Loss of what is thrown into the Sea in 
a Danger of Shipwreck. — When, in order to lighten a ship that ift 
in danger of shipwreck, part of the cargo is thrown overboard, ari,cl 
the ship by that means is saved, this loss is common to all those 
who had any thing to lose in tjiat danger. Thus, the master of 
the ship, all those whose goods ob effects have been saved* add 
those whose goods have been thrown overboard, will bear every 
one of them 'their share of the loss, in proportion Ao the interest 
they ' had in the whole. And if, for example, the ship and |he 

' Whole cargo were worth a hundred thousand crowns, and whaf 
has been thrown overboard vftis valued at twenty thousand crownt^ 
.the loss being a fifth part, every one of the parties cohe^rrted'Wffl’ 
•contribute a fifth part of the value of what they saye, 

f • ^ : ! ■ ■ j - , . ■« 

* L. 8 ,' D. ds incend — l. 9 , $ 3 , D. de damn . inf.;~~d. 1. 9 , $ ; •' 

f 8ee the texts quoted on the fourth artictc of the third section of the tltlo 
, aoamoned by Faults. ( ■ * • ■ ■ - - - ?■> 

§ 2* D de damn. inf . ; — l. 7, § xdt. tod. See the fateroartichtof ; 

*tion of the title of Damages occasioned by Faults . 
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make fti all sixteen thousand crowns > and by this contiibutieB 
thosqwhahad lost the twenty thousand crpwns, recovering >eixte$a 
thousand of, them, will be losers only of a fifth part, as aUtfie 
'yttomi * '■ • 

' i i 5 W ’J s'? 1 ■' ifk • • ... ! iOirf 1 

T J* L«\iZ>. da Rhodia; — L 2, § 2, eod . ; — L 2, § 4 % eod. Upon what foot is it that.we 
must regulate the contribution for indemnifying those whose goods or other effects have 
been tWdwh overboard? It is said in the Second law, § 4 , D. de lege JRhodia , that It ought 
to be 'on the foot of the estimate as well of what is lost as of what is saved ; that it is £6 
patter that the things lost could have been sold for more than they cost, because the 
business is to make up a loss which ono has sustained, and not a gain which they have 
f&tled to make ; but that os to the things which have been saved, and which ought to 
bear their partoof the contribution, they ought to be valued, not upon the foot of what 
they cost, but upon the foot of what they may be sold for. This i9 the meaning of that 
text, of which here follow the words : — Portio autem pro ocstimationc rerum, quro salvos 
sunt, ct earum quae amiss® sunt, precstari solct. Nec ad rem pcrtinct, si lice, qum amiss® 
Stint, pluris venire poterunt: quoninm detrimenti, non lucri fit pracstatio : sed in life re- 
bus, quorum nomine conferendum cst, scstimutio dcbcat haberi, non quanti emptfosint, 
sed quanti venire possunt. If it be just that the estimate of the tilings which are saved 
should be made upon the foot of what they may be sold for, because it is that value which 
has' been saved from the danger, why should not that which has been lost in order to 
save the rest bo estimated on the same foot ? And if wc suppose, in tho case of two mer- 
chants who had bought goods of the same kind, at the same price, in tho same place, to 
bo sold again in the same seaport town whither the ship was bound, that the goods of 
One Of the merchants were thrown overboard to save the ship at the entry into the port, 
Where it was in danger of being cast away, and that tho goods which are preserved are 
sold immediately in tho said seaport town for more than they cost, would it not be just 
that those which have been lost only to savo the others should bo valued on the same 
foot? since there was no reason for throwing overboard the goods of one merchant more 
than the other, nor for distinguishing their condition. To which we may add, that, as we 
shall. observe on the fifteenth article, the contribution ought not to be made till after the 
ship is got into portyjiml in safety; and that ns it is only then that the contribution is to 
fad thadc, it seems reasonable that the whole shoufcl be climated on the foot of wtyit’ tile 
things are worth at tho time of unlading, all charges being deducted. And it is probably 
for these, very reasons, that regulations have been made, ordaining that the goods which 
have been thrown overboard should be estfhmtcd on the same foot as those which have 
been saved, and according to the price Ifor which they should be sold. See the laws of 
Gfeton, art. 8, and the ordinances of Wtsbny, art. 20 and art. 39 . • But seeing tho gb{kis 
arenotall sold in tho port where the 9liip arrives, and that many of them ore often to.be 
farther, transported by sea or land, and have consequently new dangers to undergo, ap4 . 
seeing there may happen many diminutions of the profit in the Sales, and even losses by 
S&Vbfal accidents, it would be neither just nor possible to regulate the contributions oil * 
th&fbotof what the goods shall sold for, after that tho goods and owners are dispensed 
jp; several pl^ce*. So that ,tlie contribution being to be made in the port of delivery^!! 
seems it necessary consequence that the value of the goods should be settled in the, said 
l^^hcit/xipoh the foot of what the goods shall be sold for, which it is impossible to 
know ; nor upon the«foot of what they cost at first, as well for the reasons that have been 
^already remarked, as because it would not be possible to know justly the prime*eosk and 
that anA a valuatiwi might be liable to a Jjreat many cheats ; but the estimate ought to 
be made on the foot of the price at which tlie goods and other effects may be reasonably 
their arrivel In foe port, according to die several views and different regards 
may help us to make a just estimate. ir .-^x - 
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vil , 

Upon what Foot the Contribution is ^ 
that is saved from shipwreck by throwingthe goods ©ver#oa*d 
into the sea pays contribution according to its value, without way 
distinction between that which is of less*btirden, su^h as jewels* 
and that which is of greater, such as metals. For it is thevaluti 
and not the weight, of the thing that has been saved from •perish* . 
ing that comes into consideration : and so the master of the, ship 
contributes in proportion; 1 but those on board the ship do not 
contribute any thing for their persons, 1 except it be for their clothesj 
their rings, and other things which' they have about thpm. m ' 

w 

VIIL • * ; 

1619. Victuals pay no Contribution. — The provisions which are 
put on board the ship, for no other end but to be consumed during 
the voyage, pay no contribution ; n for these, kinds of things are for 
the common use. But we must not place in this rank corn, wine, 
and other things of the like sort, which are not put on board the 
ship to be there consumed, but are there as goods to be transported 
from one place to another. 

IX. 

1620. Precaution for the Security of the Contribution. — Those 
whose goods have been thrown overboard to save the ship may, 
<for their security, hinder the unlading of the goods that remain on 
hoard the ship till they have paid their proportion of the loss,. or 
may- procure them to bfe attached in case they are landed* 0 


•X. 


'vC, 


■;3 


> 1621. Of the Damage that happens to the Ship. — If the ship is 
damaged by & storm, and loses any of her masts, ^yards, or other 
parts of the ship, the expense of refitting the ship and of repairing 
what was lost will fall upon the master of the ship ; for this ex- 
pense is more for fitting out the ship than for preserving the goods* 
and the master of the sl\ip is bound to furnish it in a good ochdi- 
tion for transporting the things he takes charge of, in the, efjjfie 
manner as workmen furnish their tools,- and bear, the loss ifi.any 
•of them break in the working.? ; 


* 2, \ 2, D. de leg. JIM. 

8 L . 2, $ 2, m f. i>. de leg. It l tod, 
w Zi. 2, D. de teg. Ithod 
P X. 2, j 1, D. de leg. Ithod. ; — l. 6, cod. 


1 v *B>\t 

See thclourth ankle of tfce firtteoefelott: vv 


Sec the following article. 
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, : 1623. If became of Danger the Masts of the Ship are cut dpiont 
the Idss of them is common. — If to prevent a shipwreck the innate 
and yards are cat down and thrown overboard, or other things 
are thrown overboard to lighten the ship that it may not perish, 
that loss will be common. For it is not an effect that the storm 
hath caused, as if the violence of the storm had broke the masts 
or yards, or done any other damage which would be within the 
case bf the foregoing article; but it is an effect of the fear of the 
sMvnmon danger, and therefore the loss of it ought to be common. 4 

* , XII. 


1633. No Contribution due if the Ship is cast away. — If the ship 
is cast away, land in the wreck some save their goods or other 
things, they will not be obliged to contribute any thing on their 
part towards making up the loss which the others suffer. For it 
is not by the loss of the ship and of the other things which perish 
that they save theirs; but every one saves what he can ont of the 
common wreck ; and the contribution takes place only when those 
are to be indemnified whose loss hath saved what remains to the 
others.* 


XIII. • 

■ 1624. If to lighten a Ship, that it may get into Port , Goods are 
unladen into a Lighter, and the Lighter be cast away. — If to 
lighten a ship, that it may be able to enter into a river, or into a 
port, it be necessary to take out part of the lading, and*that 
what has been put on board a lighter happens to perish before it 
gets to land ; that loss will be common, and what has been left, in 
the ship must contribute to make up the loss. For it was for 
the interest o£ the ship that the goods were put,on board the 
lighter.* 

xiv. 

- 1625. Jjf in the same* Case the Ship i$ cast away , and not the 
Lighter. — If in the case of the foregoing article 1 the ship is cast, 
•away, and the lighter gets safely into port, there will be no. con- 
tribution for the goods lost on board the ship, but the loss \Villfall 

» 

3, Di de Uty. Rhod. 5, § 1, eod. ; — l, 2, f 1, in /• eod. 
?.deIty*RSod.j^.l.7 r D.eod. • c 
• L. 4, ZX de leg. Rhod, • 
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Upon those to whom the goods appertained. For the unlading 
of the goods into the lighter was not done for the advantngst of 
those to whom the goods belonged; and the loss of theshi$ did 
no ways contribute to the saving of the goods put on ,lxmxd> thft 
lighter. 1 * * 4 * * * * * * • 

■- xv. 

1626. If a Vessel saved from Shipwreck by throwing Goods 
overboard is cast away in another place , and some of the .Goods 
Saved out of the Wreck. — If a ship that has been saved from one 
danger of shipwreck, by throwing some of the goods* overboard, 
happens afterwards to be cast away in another place ; and that, 
by the help of divers or otherwise, a part of what was lost in . the 
“shipwreck is recovered ; those whose goods have been recovered 
out of the wreck must contribute to make up the loss of what has 
been thrown overboard in the first danger. 11 For the goods jvhich 
are recovered out of the wreck would have perished in the first 
danger, had it not been for the loss of the things that were then 
thrown overboard. 


1 L. 4, D. de leg. Bhod . If it had been agreed, whed the goods were unladen out of the 

ehip into the lighter, that, if the ship alone or the lighter alone should happeivto be cast 

away, tlio> loss of either should bo common, that agreement would he executed, there be- 
in^ nothing unlawful in it. Might it be said in the case where the ship is cast a way* 
when no such agreement had been made, that such a covenant was understood, although 
the parties had forgot to make express mention of it; and that, toe ship having been light- 
ened for the good of all the parties concerned, and the most valuable goods, perhaps* put 
on board the lighter with a common design of saving the whole lading of the ship, tl^e 
intention of all the parties had been to make the events common to all, and that, as in tile 
ease of the lighter’s Wing cast away, the loss of die goods on boon! the lighter was to be 
common to those who had saved their goo& that w'erc on board the ship, the condition 
should be reciprocal, and that the ship being c&st away, the loss ought likewise to aftie ® 
thoso who had saved their goods that were on board the lighter ? Or must it not be said, 
on the contrary, according to the meaning of the law quoted upon Jjbis article, that, the 
goods having been unladen into the lighter without any agreement, and with po pther 

view but barely to lighten the ship that it might get into port, the intention, of all par- 

ties concerned wos r that the goods left on board the ship should answer for the danger of 

those put on board the lighter with design to save the ship ; and that if the said lighten- 
ing of the ship did not preserve them from the danger, that then eveiy one shouldbear 
his own loss? • " 

u L. 4, $ 1 , D. de leg. Rhod. It follows from this rule, that the contribution is not to be 
Made till after the ship is arrived in the haven. For if' the vessel which had beep saved 

from shipwreck by throwing gqpds overboard perishes afterwards, before it gets to land, 

the loss of what was thrown overboard in the* first danger becoming unprofitable to those 
who suffer the second loss, there will* bo no contribution due from them. But if, .m the 

second loss, any save a part of their gqpds eut of the wreck, bhey will be bound to con 

tribute according to die rule explained in this article. « 
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* ■ 1627. If one recovers his Goods that were thrown overboard id 
the Pirst Danger. ■ — If, in the case of the foregoing article) tie 
Whosegoods had been thrown overboard in the first danger hap* 
pens to recover them, be will not be bound to contribute towards 
making up the loss of what perished in the second danger. For it 
is not *by the means of this loss that he recovers what he lost in 
the first'danger.* 


XVII. 


1628. Wfaen the Tilings throntfgjbverboard are recovered, the Con- 
tribution for them ceases. — .If the things that have been thrown 
Overboard chance to be recovered, or a part of them, the contribu-^ 
tion for the loss of them will cease in proportion. And if the con* 
tribution has been already paid, those who have received it must 
restore it to the others/ 


XVIII. 


1629w If, by the throwing of some Goods overboard, others which 
remain in the Ship are damaged. — If, in a danger which hath 
made it necessary to throw goods into the sea, it happens that 
other goods, being uncovered by the throwing of the uppermost 
goods into the sea, have by that means received some damage ; 
as if the waves of the Bea have got into them, and spoiled them; 
that loss Will be njhde good by contribution, as being a sequel of 
the loss of the goods thrown overboard.* And the owner of those, 
damaged goods will contribute on his part for the loss of the 
goods that were thrown overboard, but only upon the foot of the 
■value of his goods after they have been damaged; for it is only 
that value which he saves.® 

• 

'* Zh 4, | 1, infine t D. de leg . Shod. See the following articled 
y L, 4, $ 7/Z). de leg. Shod. 

; s L. 4, $ 2, D. de leg . Shod, 

*p.L4)inJine< 
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TITLE X.‘ 

> qjf THAT WHICH IS DONE TO DEFRAUD CREDITOES. 

*" . 1 
’ 1630. The Subject-Matter of this Title. — Although the* frauds 
doite In prejudice of creditors be commonly transacted by agree* 
ments between the debtors and those who are in the secret with 
them, yet the engagements which arise from the said fr^gldfej and 
drhieh lay those who are acces§ij|y to the fraud under *** obligai 
ffon to the creditors, are nev ertheless of the number of those en* 
Igagements which are formed without a covenant ; for there is no 
manner of covenant that passes between the accessories to the 
frhud and the creditor. 

1631. The frauds committed by debtors and their accomplices, 
to make creditors lose what is due to them, are of several sorts, 
aRd form the engagements which shall be the subject-matter of this 
title. As to this matter of frauds done to the prejudice of creditors, 
it is to be observed, that the frauds which debtors may do by mak- 
ing assignments of their immovables are much less frequent 
tis than they wore under the Roman law ; for the Romans 'dwR 
tracted often without writing;* and even a mortgage could be 
acquired by an unwritten covenant, and by a bare paction ; * 
which rendered all frauds easy. But according to our usage, all 
contracts which exceed the yalue of one hundred livres ought to 
be in writing; 0 and a mortgage is not acquired except by a deed 
executed in the presence of public notaries, or by the authority of 
the judge. Thus creditors ha\ e tljeir security on the immovables^ 
Or ri&l estate of their debtors, by a mortgage, which they cannot 
be defeated t>f unless by forged deeds, which it, is not an easy 
matter to accomplish, because even the forged deed must be made 
by notaries public, or by persons who counterfeit their hand and 
seal. 

1633. We have not put down .in this title the rule 4 of the Ro- 
man law, which leaves the debtor at liberty to renounce the •suc- 
cessions that may fall to him, either by testament or without 
testament, although this creditors receive thereby prejudice. 11 

* Toto tit Z> de tw b obi ; — Inst hod b L* 4, D, de pigru 

* Bee flie twelfth article of the first sefctidta of Covenants, fc ' 4 

* L. 6, § 2, D qua t n fraud cred 
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Which . was founded upon this, that every body may abstain 
from augmenting his estate. 8 So that they did not look upon 
apy thing as a fraud done to the prejudice of •creditors, except 
; what was diminution of the estate which the debtor had already; 
acquired. Neither did the Romans reckon that among the frauds- 
done to the prejudice of creditors, when an heir or executor paid 
the- total of legacies and bequests in -trust, without retaining those 
portions ‘which are called the Falcidian and Trebellianic portions, 
df which we shall treat in the second part of this work; because it 
Was thought that the heir or executor Had the liberty to deprive 
himself of tjjat which the law gave him right to retain out of lega- 
cies and bequests in trust, and that he might thus fully perform 
the will of the dead. And the reason which induced us not 
put down these rules here is because there are some customs 
which direct that, if a debtor renounces a succession that is fallen 
to him, Kis creditors puiy demand to be substituted to his right,, 
that they may accept the succession, if they hope to find their ac- 
count in it. And this does no harm to the debtor ; for if the suc- 
cession be profitable, it is but just that his creditors should reap 
the benefit of it ; and if, on the contrary, it be burdensome, they 
do not any way engage him, and oblige only themselves to the 
charges of the succession. And as to the portions allowed to be 
detained by the Falcidian anil Trebellianic laws, if, the legacies 
and bequests in trust not being as yet paid by the heir or execu- 
tor, his creditors pjjt a stop to the payment of them, that the Fal- 
cidian and Trebellianic portions may # be deducted, it seems to be 
reasonable that they should be allo.wed to* use the right of their 
debtor? For it is natural and agreeable to our usage, as also to 
the rules of the Roman law, ^hal creditors may exercise all the 
rights and actions of their debtors, as it is expressly said in the 
first law, Cod. prect. pign ., of which these are th« words : — St 
preetorium pignus quicumque judices dandum alicui perspexerint : 
non solum super mobilibus rebus , et immobilibus , et se moventibus, 
sed etiam super actiohibus quee debitori compelunt , prcccipimus hop 
eis licere dgeemere. To which \ve may qdd, that it may be that 
the creditor had reason to reckon among the securities which he 
took on the estate of his debtor that of the successions which were 
like to fall to him. 

* L. 6, D. qua m fraud. frtd.;—v. U 28, D. dt verb, sign.; — l. 119J D. de ng. jwr.; — 
£134, eod. 
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SECTION I. 

OP THE SEVERAL SORTS OP FRAUDS WHICH ARE DONE TO THE 

# . a 

PREJUDICE OF CREDITORS. 

.Art. I. 

1633. Whatever Debtors do to defraud their Creditors is revoked. 
—•Whatever debtors do to defeat their creditors, by alienations and 
other dispositions, of what nature soever, is revoked, according as 
the circumstances of the fact and the rules which follgw may give 
occasion to it. a 

IT. 

1634. Fraudulent Bounties.-— All the dispositions which debtors 
make on the score of liberality, to the prejudice of their creditors, 
may be revoked, whether he who receives the liberality knew of 
the prejudice done thereby to the creditors, or whether he was ig- 
norant of it. For his honesty and integrity do not hinder, the 
thing from being unjust, that he should profit by their loss. But 
if the donee received the bounty with nil innocent intention, 
knowing nothing of the prejudice the creditors would suffer 
thereby, and if the thing that was given be no more in being, and 
he reaped no manner of profit from it, ho would not be bound to 
restore a benefit from which there accrued to'^him no manner of 
advantage.** 

III. . 

; 1635. Alienations to Fair Purchasers. — The alienations of 

movables and immovables which debtors make, upon another score 
than that of 'liberality, to persons who purchase wjth an 1100681 : in- 
tention, and for a valuable consideration, knowing nothing of the 
prejudice done thereby to creditors, cannot be revoked, whatever in- 
tention of defrauding the debtor may have had. For the debtor’s 
knavish intention ought not to cause a loss to those wljo deal with 
him in a lawful commerce, and who have no share in bis fraud. 8 ; 

m L. 1, < 1, D. qum in Jr. cn%1. ; — § 6, Inst, dc act. See the seventh article. 

b Z. 6, § 11, D, qua in fraud, crcd ./ — /. 5, C. de revoc. his qua in Jr, cred. « 

c L. 1, D. qua in fraud, cred, ; — L 10, eod. ; — /. 6, \ 8, eod. It is to be remarked on 
this article, that it does not extend to the case where the creditors bare a privilege ; or 
mortgage upon the thing alienated. 
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IV. 

1636. Alienations made to Purchasers to ho are conscious of the 
Fraud. — Although the fraudulent alienation be made for a valua- 
ble consideration, such as a sale, yet if it be proved that the pur- 
chaser has been a partaker in the fraud, that he might profit by it, 
getting the thing upon that account at a cheaper rate, the aliena- 
tion wHl be revoked, without any restitution of the price to the 
purchaser who is an accomplice in the fraud, d unless the money 
which he paid for it be still in being, in the hands of the debtor 
who sold the thing to him.® 


v. 

1637. To make a Purchaser conscious of the Fraud , he must , 
know of the Design to defraud. — To oblige him who purchases a 
thing of a debtor to make restitution of it, it is not enough that 
the purchaser knew that the said debtor had creditors ; but he must 
have been privy to the design of defrauding them. For many of 
those who have creditors are not insolvent, and one does not be- 
come an accomplice in the fraud except by taking part in it.* 

VI. 

* 1638. The Intention to defraud must be folloioed with the Effect , 
Otherwise the Alienation cannot be revoked. — If the intention to de- 
fraud is not attended with the effect, and the creditors suffer no 
real loss by it ; as jf, for example, when the creditors are suing at 
law for their deb% or arc preparing to bring their action, the debtor 
satisfies them by the sale of his goods or otherwise, the alienation 
which had been made to their prejudice will have its effect. And 
if afterwards the debtor borrow* money, the new creditors cannot 
revoke the first alienation, which was not made to their prejudice ;* 
but if the new creditors had lent their money to pay oft' the old 
ones, and if their money was actually employed to that use, they 
miay revoke the alienation) although it was made before they lent 
their money. For in this, case they would exercise the rights of 
the first creditors, in whose place they succeeded by reason that 
theftfhibney Was employed to pay them off) according to the rules 
which shall be explained id their proper place. 11 

• 

* jk 7, Z>, qua in fr . cred. * • L. 8, tod 

JC ; 10, f 2, D. qua in fraud, cred.; — d . 1. 10, { 4. # . 

XV 10, f 1, D. qua infr&ud. cred. ; ~ 1. 1 5/ T 6, eod. ;~l. \ } C. qui marun* pm$. 
h See the seventh section *>f Pawns and Mortgages, 
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VII. 

1639. Divers Ways of defrauding. — All the ways by which 

debtors diminish fraudulently their stock of goods, to defraud their 
creditors, are unlawful ; and whatever is done to their prejudice by 
such ways will be revoked. Thus, donations, sales at an under 
price, or for a counterfeit price, for which the debtor gives an acquit- 
tance, assignments made to third persons, fraudulent discharges, 
and, in general, all contracts and other deeds and dispositions made 
to defraud creditors, will be annulled. 1 * 

VIIL ; 

I 

1640. Other Sorts of Frauds. — If, to defraud creditors, a debtor, 
colluding with his own debtor, gives up a mortgage or pawn which 
he had for the security of his debt; 1 if to extinguish a debt he 
furnishes his debtor with exceptions which he had no just title to, 
or if he refers to the debtor’s oath a debt which he had sufficient 
•evidence to prove ; m if he compounds the matter by transaction 
with an unfair and dishonest intention, or if he gives an acquit- 
tance without payment;” if he lets himself be nonsuited in a just, 
demand by collusion with his debtor, or if he suflejn a creditor to 
obtain judgment against him in a suit where he haa just and legal 
defences ;° if he drops an action commenced ; p if he suffers a debt 
to prescribe by collusion with his debtor ;i and if he does or omits 
to do any other thing by which he causes a loss, or a voluntary 
diminution of his goods to the prejudice of h ia^reditors ; r - whatever 
shall have been done by such collusion will be .revoked, and the 
creditors will be substituted to the first rights of their debtor. 8 

•IX. 

1641. Another Kind of Fraud. — -*ff a debtor who had a term fixed 
for the payment of what he owed to one of his creditors, or who 
owed the debt only upon a certain condition which was n’ot as yet 
come to pass, colluding with this creditor in order to favor him 
preferably to the others, pays him beforehand, the other creditors 
mayMemand from him who has received the said payment the in- 
terest from the day of payment to the time that the debt became 

i c 

. £ 

* L.\, | -9, et /. 2, D. quat ih fmud. cred.; — /. 7 , eod. .... 

1 L. 2 , D.quce. in fr. cred. * S D. \ 1. . 

“ L. 3, eod . ; — /. 9, $ 5, D. dejurejttr. r D. 1. 3,^ tdl. af T 4, eod 

*L. 11, eod.;— *1.1, $9, D. si quid in fr.jxttr. »- .’bj-e 

• D. 1. 3, $ 1, D. qua infr. cred. 



BOOK III 


OF THE CONSEQUENCES WHICH ADD TO ‘EN- 
GAGEMENTS, OR WHICH STRENGTHEN AND 
.CORROBORATE THEM. 


• 1650. Having explained the several sorts of engagements which 
are the subject-matter of the civil law, and which arc formed 
either by covenant, of which we have treated in the first book, or 
without covenant, such as those which have been explaincd^in the 
second book; it remains now, in order to finish the first part of 
this work, pursuant to the plan laid down in the last chapter of 
the. Treatise of Laws , that we explain the consequences of engage- 
ments. And in this third book we shall treat of the consequences 
which add to engagements, or which strengthen and corroborate 
them ; and in the fourth we shall examine the consequences which 
annul engagements, or which diminish them. 


TITLE I. 

OF PAWNS •AND MORTGAGES, AND OF THE PRIVILEGES OF 

CREDITORS. 

1651 . The Mortgage or Pawn is a Consequence of Engage* 
tnents. — The first and most frequent of all the consequences, iof 
■engagements, whether they arise from covenants, or whether 
are formed without covenant, is that of a pawn or mortgage ; that' 
is to say, the appropriation of the estate ,or goods of any 'person, 
fog^g. security of their performance of the engagement thpy are 
under. The meaning and use 0/ these two words shall he more 
folly explained in ijie first article ofihe first section.' 
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Origin of Mortgages Pawns or mortgages derive their 
origin, apd ‘that yery naturaliy, frqm engRgerqents which cannot 
i>a elequt^d, unless/ the person who is engaged be seized or'pos- 
sessed of some estate. For the greatest force of obligations, and 
the moVtpeiJect integrity in those who are,bound, would be ad tp 
no purpose, if they had no estate; and the security even front 
those who have estates would not be entire, if the mortgage did 
not appropriate their estates for the payment of their creditors ; 
because, the debtors divesting themselves of their estates, either, by 
donations or by sales or other titles, and the estate when alien* 
aied being no longer the debtor’s estate, the creditors would be 
Without remedy, if they had not the right to claim the estate 
which has been alienated, into whose hands soever it may have 
passed. And it is by the use of a mortgage that this right hath 
. been established. 


1653. We shall say nothing here of the privileges of creditors ; 
for that shall be the subject-matter of the fifth section; neither 
shall we make here any other remarks on the nature of mortgages, 
their kinds, the things which are subject to them, the ways by 
which they are acquired, and what else relates to this jmattcr. 
For the order and place of every one of these things wyl^afR- 
ciently appear by the distinction of the sections of this tit 


SECTION I. 

I 

OP T&E NATURE OF A PAWN AND MORTGAGE, AND OF THE THINGS 

WHICH ARE CAPABLE OF BEING THUS ENGAGED OR NOT. 

• » 

1654. Difference between our Usage and the Roman Law as to 

Movables^ wjiat relates to a Mortgage. — Seeing the nature of a 
mortgage is to appropriate estates for the security of engage- 
ments} the creditor of a sum of money, 

secures his payment by the right of claiming the thing which is 
mortgaged to him, into whose hands soever it passes ; it is neces- 
8&^ to observe one important difference between our usage &n<| 
tiie Bonum law, in what relates to the security on the movables 
and personal estate of dphtora 

1655. By the Roman law, the mortgage had the same effect o$ 
movables as iipnioyablef, ypth that right of claiming, them, intp 
Svhpse hands soever they went But the inconveniences ofsob* 
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really due, 1 and even the' principal sum, if it was a debt thdt tbi 
onlvsdue upon a condition not yet come to pass. ‘ And, iiV this 
pase, bare would be taken tp provide for the security bf those to 
whom the money ought to return, whether it be the creditor, if thp , 
condition is fulfilled, <ft those who ought to receive the money, if 
the condition is not fulfilled. 

X. 

1642. Other Frauds . If a debtor obliges himself, to the prejudice 
of hi3 creditors, for things which he does not owe, if he gives 
money or nny other thing to persons to whom he owed nothing, 
or if he commits other frauds of the like nature, the whole will be 
revoked by his creditors. 11 

XL 

1643. A Dowry settled to defraud Creditors. — We must not 
reckon, in the number of fraudulent liberalities which may be re- 
voked, that which is given on the score of dowry or marriage 
portion, whether it be by the father of the woman or by other per- 
sons, when the husband is ignorant of the fraud. For although 
the dowry may be given fraudulently by those who endow the wife, 
yet the husband who receives the dowry on a valuable considera- 
tion, and who without the said dowry would not have engaged in 
the state of matrifnony, ought not to lose it.* But if the husband 
was a partaker vi the fraud, he may be made accountable for what 
concerns his o-Grn act, according to the circumstances.* 


* L. 10, § 12, D. qua in fr , cred. ; — l , 17 f. eod. 

■«* Um £i. 3, D. quae in fraud . cred . • 

x L . 25, 4 1, in fine, D. qua in fraud, cred, 

J D. § 1;.— 1. 14, in fine , eod.? — l, 10, 4 14, eod.; — L 2, C. de reqpc. his qua in fraud, 
cred. alien. Isunt. fty the ordinance of Francis 1 ., of the 8th of June, 1532, and of Charles 
DC., in January, 1563, the settlements of dowries or marriage portions could not exceed 
ten thousand livres. Which, among other motives, 'might have that of preventing fraudt 
in marriage settlements. But these ordinances are of no manner of use. 

We must observe on this article the difference between the condition of a hnsfacmd t* 
whom a portion is given in marriage with his wife, without his being concerned in any 
frahd Whatsoever, and who receives what has been promised him for a dowry tovSk the 
person who made the settlement? although the said person may have done it with inten- 
tion to defraud his creditors, and the condition of a husband who has been pardtker in the 
.fraud that was done to the creditors by giving him witlAis wife an excessive dowty. For 
mis husband, being on accomplice in the fraud, might be made answerable for it, accord - 
the circnfhstaticcs. But the othec husband, in the first cfese mentioned, would 
HiWe a, right to^receive me dowrywbicb had been promised him, hi the same manner as 

54* 
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1644. He who receives what is due to him commits no Fra!k$,.-~- 

The creditor whd. receives from his debtor that which is due' to 
him commits no fraud, but does himself justice by taking dare of 
his own interest, as it is lawful for him toMo. And although his 
debtor be found insolvent, and because of the said payment there, 
does not remain enough to satisfy the other creditors, or there 
even remains nothing at all for them, he is not bound to restore 
what he has received for his own payment ; but the other creditors 
ought to blame themselves for not having been as watchful of their 
interest as he has been of his who has got payment.* •> V * 

XIII. . 

1645. Exception to the foregoing Article. — If, after the seizure 
of the goods of a debtor, or after a debtor has assigned over his 
goods for the satisfaction of his creditors, one of them receives 
payment of his debt, cither out of the stock of the goods that have 
been seized, or out of what has been made over to the creditors, 
he shall be obliged to share with the other creditors what he has 
received ; because, in that case, he takes to himself that which be- 
longs in common to all the creditors.* But this is not to be under- 
stand of what one who has seized on the movables of his debtor 
may have received, by the means of his diligence, before the other 
creditors have entered their actions. b 


every creditor may receive what is duo t 9 him, although there should'not remain enough 
to satisfy the other creditors. r 

We must likewise distinguish, upon tins article, between the dowry which a woman 
settles herself on her marriage, and that wljicli her father or other persons may settle 
upon her. In the first case, that which a womiyi herself settles on her marriage out v,r 
her own estate can be of no prtyudice to her creditors ; for they will have their action 
against the husband Jor what lie shall have received on the score of the dowry, he being-: 
In so much a debtor to liis with. But in the second case, the creditors Y>f those who have 
settled the dowry have no action against the husband, who has received nothing but what 
was due to him on account of his wife's portion. 

• I. 6, § 6, D , qua in ft . end,; — d , /. 6, \ 7; — l 24, corf.; — d.L 24, in fine; — l. 21 
D. de pee id. See the following article. 

t L. 4 7, D. qua in fraud, credr 

de re 6. auth.jud . posts,; — l, 10, § 16, D, qua in fraud* end. 
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SECTION II. 

OP THE ENGAGEMENTS OF THOSE WHO COMMIT THESE FRAUDS, OH 

Wlfo PARTAKE IN THEM. ! { 

. 

Art. I. 

1646. "Engagements which follow from Frauds done to Creditors. 
-— He who shall have partaken in a fraud done to creditors shall 
be bound to restore whatever he has received by such means, 
together with the fruits or other profits, and the interest, if it Is ‘ 
money, to be reckoned from the day on which he received it. And 
all things shall be restored to the same condition in which they 
were before the fraud.® 

II. : *■ 

, 1647. Accomplices of the Frauds. — All those who contribute to 
frauds done by debtors to their creditors, whether they reap profit 
by them, or whether they lend barely their names, are bound to 
repair the wrong they have done. Thus, those who accept of 
fraudulent assignments to what is due to the debtor are bound to 
deliver up to the creditors the titles of the said credits, together 
with their assignments, or that which they have received of the 
debt themselves, c£ caused the debtor to receive, who borrowed 
their name. b 

III. . * 

1648. Punishment of the Debtor who defrauds his Creditors .— 
*PliiP debtor who has defrauded his creditors is not only bound to- 
repair, as much as can be done out of his estate, the effect o thfe : 
fraud, but he ought likewise to be condemned to %uch penalties, 

as his unfair dealing may deserve, according to the circumstances.*^ 

■■■ 

■ : ■ IV. . ./V,, 

1649. When a Tutor or guardian partakes in a Fraud done, to 
Creditors. — If a* tutor or guardian becomes partaker in any fraud 

• 

• L* 10, §§ 19rf 20, D. qua infraud . crarf.;— (f. I, 10, £22; — l. 38, 4 4, Z>. de usur . 

b L. 14, Z). qua in ft. cred. See the following article. 

c L- ult - 4 «&• in Jr. cred.; — l . 1, eod. See the ordinance fit Orleans , art. 143, 

that of Blois, art. 205, and others Which inflict penalties on those who are guilty of fraud- 
ulent bankruptcies. * * 
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which a debtor 'commits against his creditors, by fevorihg in that 
quality the unfair -dealing of the said debtor, by any 'kCt Which 
relates to the petson whom the said tutor or guardian has under 
his chdrge ; he shall be bound personally for the loSs which hts 
fraud may have caused. And the minoi, whose estate the tutor 
or guardian had the administration of, shall likewise be bound to 
repair the fraud, although he knew nothing of it, but he will be 
liable only for so much as he shall have profited thereby. 4 

4 L. 10, § 5, D. qua: infr. end.; — d. 1. $ 11. Although these laws male ho mention 
of what the tutor may be obliged to bear in liis own name for his own proper act, yet he 
is most certainly liable to the loss which his deceit shall have occasioned,' as are all those 
who do harm by their fraudulent dealings. L. 1, $ 1, D. de dob. 
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' ■ ’ • ' ^ ' s * 

jecting to this right, of prosecution movables, which sue so liable 
to, change masters, have induced our lawgivers to settle the law in 
. relation to this matter otherwise in this kingdom. And the rule 
with us is, that the mortgage or pawn upon a movable thing 
lasts no longer than whilst the thing is in the custody of the per* 
son who is bound, or than he who has it for his security is in pos- 
session of it. But if the debtor makes it to pass into other hands, 
either by alienating it or pawning it, the creditor cannot any 
longer lay claim to it. And this rule is expressed in these words, 
that Movables have no sequel by a mortgage. 

1656. TJie usage, then, in France, as to movables is, that credi- 
tors exercise their right to them two ways. One is, when the 
movable is in the custody of the creditor, who has it in his posses- 
sion, and holds it in pawn. And the other is, when the movable 
is in the custody of the debtor, or of other persons who keep it in 
his name ; such as a depositary, or one who has borrowed it, or 
another creditor who has a thing in pawn, the value of which ex- 
peeds that of his debt. In the first case the creditor may cause 
the thing to be sold, if the debtor consents to it ; or upon his re- 
fusal, the creditor may have an order from the judge for selling it ; 
in order to pay himself out of the price which it yields, and that 
preferably to all* other creditors, even although they be prior in 
time, but not to the prejudice of a creditor who has a privilege on 
the same pawn.* ^ In the second case the creditor may seize on 
and expose to sal* a movable thing belonging to his debtor, if he 
nas a mortgaga^pon his estate, or leave from the judge to attach 
his goods. And if other creditors confcur with him by •other 
attachments or actions, he shall be preferred to them, if he has 
.the first seizure ; unless It be that all the goods of the 
debtor are not sufficient to satisfy all his creditors. For in this 
case of insolvency, the first who seizes or attaches the goods-is 
not preferred, and there is no preference in favor of any of the 
creditors, except such as have some privilege ; and all the other 
creditors share in proportion to their claims, as shall be explained 
in the fifth tide of the fourth book. Whereas, in immovables, the 
creditors are preferred the one to the other, according to the 
priority of their mortgages; which proceeds from -the difference 
which our usage puts between immovables, which are capable of 
a mortgage, and movables, in which the mortgage has no sequel. 

• 

# • 

* See th^ remark on the fourth article of the fifth section. 
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And when the movable thing is neither in ’the custody of the 

creditor nor of the debtor, nor of any other in his name, the debtor 

having alienated it, the creditor then has no longer any right tps 

it, except in the case whioh shall' be observed on: the fourth article 

of the fifth section. 1 . 

•* 

Article X 

1657. Signification of the Words “Pawn” and “Mortgage” — - 
The word mortgage signifies commonly the same thing as the 
word paion; that is, the appropriation of the thing given for the 
security of an engagement. ; and these two words are^used indif- 
ferently in the same sense. But the word pawn is more properly 
applied to movable things, which are put into the hands and keep- 
ing of the creditor; and the word mortgage signifies properly the 
right acquired by the creditor upon the immovables which are 
appropriated to him by his debtor, although he be not ’put into 
possession of them.* 


II. 

1658. Mortgages are for the Security of Obligations. — The 

mortgage being established for the security of the several sorts of 
obligations and engagements, there is no engagement in which 
one may not give a mortgage for the security of the creditor. 
Thus, those who borrow, who sell or buy, Who let or take to 
hire, or who enter into other engagements, may add thereto the 
mortgage of their estate, for the greater security of the person tb 
whom they oblige themselves. 1 * ' 

III. 

1659. Mortgage for a Conditional Debt. — One may mortgage 
his estate, not only for engagements which have an immediate and 
certain effect ; such as an obligation for money lent, a sale, the con- 
tract of letting and hiring, and others of the like nature, where the 
engagement is formed immediately, although there be a term fixed 
for the payment ; but alsp for engagements the effect of which de- 
pends on a condition or other event, whichmay not come to pass. 
Thus, the engagements formed by a contract of marriage imply 
always the condition, if the marriage is accomplished; but the 

* 4 7, List. <U act.;—L 5, 4 t, ZX design, et hypoth.; — l. 238, 4 2 , D. de verb, ugnif.; — 
Z. 9, 4 2, ZX depign. act.;*— L 1, eod. t 

b Z. 5,ZX dipitj*,tt — f.9,4 Ifl>. depign.Mct, 
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• 

mortgag^il acquiredfromth* day of, the contract ; both, to the 
husband 6n the estate of those who contract for the wife’s portion, 
and-tothewifeon the estate of.thc husband, that she may recover 
lur dowty wh^i- there, ehall be occasion for it And as a mort> 
gage may be given for a conditional debt, so likewise a mortgage 
may be given upon condition for a debt which is pure and simple, 
so as that the mortgage may not have its effect till the condition 
is fulfilled.* 

^ ‘ . "■ ' 

. IV. 

1660. A Mortgage for a Loan that is to be contracted has no 
Effect. If a person, foreseeing that in a short time he may have 
occasion to borrow money, obliges himself beforehand for the sum 
which he shall afterwards borrow, and mortgages his estate for this 
loan that is to be contracted ; the mortgage stipulated on such ac- 
count will be without effect. For a mortgage is only an accessory 
to an engagement that is already formed ; and till it be formed 
there is no loan, for the person may perhaps not borrow money at 
all. And besides, if a mortgage could be acquired in this manner, 
it Would be easy by an obligation of this nature, made to a person 
whose name is borrowed for that purpose, to defraud the creditors 
from whom one would afterwards borrow. 4 

V. 

1661. Mortgage on an Estate to come. — Those who bind 
themselves by shy engagement whatsoever may, for the security 
of their performance of the engagement oh their part, appropriate 
and mortgage, not only the estate they are masters of at the time 

^^jKUlfracting, but likewise all tlfe estate which they shall be after- 
wards seized or possessed of. And this mortgage extends to all 
the tilings whijeh they shall afterwards acquire, that, are capable pf 

* L.5,D.depigiuethyp.;~-l. 13, $ 1 , D. qui pot. ; — 1. 1 , D. qui pot.; — d-L'ji. 

See, concerning die conditional mortgage, the twentieth article of this section and- the 
seventeenth article of the third section. I* 13, 4 8, D. de pignor. See the foUoiring «**• 
tiole. .. * 

4 4, D.qum retptgn. vdhyp.; — l. ll, D. qui pottor; — Inti- quib. mod.re confr.oU. 

See the latter port of the text died on the foregoing article, taken ont of the int h#, 0. 
qui potior. ■ If the obligation was Inode for a loan already contracted, It would carry tit it 
fha proof of the delivery of the money, although the credjjor had not delivered if.till some- 
time after the date of the obligation, and ^ret the mortgage wouldneverthelese tore its 
effect Every day obligations are given for sums*of money that are not to he delivered! 
till mine time after, and jn another place ^ but the engagement is* already formed, and; 
the delivery of the money.may be retarded by sotqp obstacle withoat any unfair dealing. 
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title soever it be that tbey ^equixeth^ip, 
said even to those which axe not in being when the obligetij^^ is 
contracted; so that the fruits which shall growupon thelandBwiU 
be comprehended in the mortgage of an estate to come.® 



c 


• ' 1662; How a Mortgage extends to the Whole Estate, or is. re- 
strained to Part of the Estate. — Although the obligation of the 
mortgage does not make express^mention of the estate to come, or 
that the person contracting mortgages his estate without the addi- 
tion of the word all; yet the obligation will take in both the estate 
in possession, and also that in reversion. But if the mortgage be 
only particular, and restrained to certain lands and tenements, it 
will have no effect upon the others/ 


VII. 

1663. Accessories of the Mortgage. — - Although the mortgage be 
restrained to certain things, yet it will nevertheless extend to all 
that- shall arise or proceed from that thing which is mortgaged, or 
that shall augment it and make part of it. Thus, the fruits which 
grow on the lands that are mortgaged are subject to the mortgage 
while they continue unseparated from the ground.* Thus, when 
a stud of horses, a herd of cattle, or a flock of sheep is put in 
pawn into the creditor’s hands, the foals, thej lambs, and other 
beasts which they bring forth, and which augment their number, 
are likewise engaged for the creditor’s security. And if the whole 
herd' or flock be entirely changed, the heads which have renewed 
it are engaged in the same manner as the old stock. h Thus, when 
the bounds of a piece of ground'that is mortgaged happen to be 
enlarged by that which the course of a river may add to it, tfie~ 

, * 

' L 

' • 2a 1, D. de pign . et hyp. ; — l. 15, eod. As to the things which ate not susceptible of 
a mortgage, see the twenty-fourth and following articles. 

J * t£. 15, f 1, D. de pign . et hyp . ; — l. ult . C. qua res pign . obL ; —rf. L ult. in When a 
debtor who has mortgaged all his estate happens to make a new purchase, the mortgage 
which his creditors hare on the thing newly purchased commences ,only from the day 
that the purchase was made, and not from the day of their mortgage on the. rest of the 
estate. For, otherwise, there would be wrong done to the creditors of the person of whom 
the debtor porohased the said land or tenement ; the aliouation of which could not be of 
any prejudice to their mortgages. But among the creditors of this purchaser, the most 
ancient will be preferred before'the others, ou the land or tenement that is acquired after 
their mortgages. • i 

* See the fourth article of this section. 
h L. is, D. depign.,—1. 29, * 1, «$. 
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mortgage extends to that which has augmented the ground. 1 
Thus, a House that is built on a ground which is mortgaged is 
subject likewise to the mortgage. And if, on the contrary, a 
house be mortgaged, and it perishes by fire, or falls through decay, 
the mortgage will subsist on the ground where the house stood. 1 
Thus, when a debtor mortgages a piece of ground of which he 
had (Ally the bare property, another enjoying the usufruct of it, 
when the said right to the usufruct comes to be extinct, the mort- 
gage will comprehend the ground together with the fruits. 1 * 

VIII. 

1664. ifke Proceed of the Thing mortgaged, and which is sepa- 
rated from it , is not subject to the Mortgage. — All that has been 
said in the preceding article is to be understood only of the aug- 
mentations or accessories, which are a part of the thing that is 
mortgaged, and does not extend to that which is the proceed of it, 
but is separated from it, and changes its nature. For, as for ex- 
ample, if one takes timber out of a forest, that is mortgaged, to 
employ it in a building, or in making a ship, the mortgage which 
one has on the forest will not extend to this timber that has been 
taken out of it. n 


IX 

1665. Of a Building raised on a Ground that is mortgaged. — If 
a third possessor of a ground that is subject to a mortgage builds 
upon it, the mqffgage that is upon the ground will extend likewise 

1 L. 16, tod.; — 1. 18, § 1, D. dt piyn. act. 

■’ L. 21, D.depign. act. ;—v. 1. 29, $ 2, D%dopign. et hyp. 

B, S 1, I). do pign. act. Although living creatures be of the number of movable 
effects, which by our usage are not capable of being mortgaged, yet they may be put in 
pawn into the hands of a creditor, to be as a security to him for a Jpgacy, for a rent, or 
other debt. And ft would be the same thing if a herd of cattle had been bought with the 
money of a creditor, to whom it would be appropriated as a security for bis money. For 
that creditor would retain his preference on the said herd of cattle as long as it contmtaed 
in the possession of the proprietor, his debtor. See the remark on the fifth artideofthc 
fifth section, and that which has*been said in the preamble of this section, and the remark 
on the fourth article of rite fifth section. * * * 

18, i 3, D. depign. act. Our usage, according to which movables have no seqnel 
iby a mortgage, furnishes us with* another reason why these kinds of changes make file 
ipottgage to ceaso on that which becomes movable, and which is no kmger In thoposse*- 
sion of the debtor or creditor. Thus, the timber that is Separated fi»m the forest, and the 
materials of & house that is gone to rain, bcinjp alienated by the debtor, the purchaser 
possesses them free from the mortgage wlgch a creditor had on, the said forest or on the 
said house. 



fcl tAW*. ,/A * ii#0Oi *H|.. 

hyth^' building ) 16t the building is a art accessory which foilSvrs 
'■fiifehatutfe bf ‘ thte ground, and whichbbloligs, likeWise,?to the pro- 
prietor of theground. But the creditor who exercises -his right-bf 
mortgage 1 oti the ground that is built upon, ’cannot have 
jUdg^d to him but with the charge of reimbursing the said -posses- 
«or who has raised- the building for the expenses he has laid out 
upon it, provided that the expenses do not exceed the value of the 
building ; for if they do exceed it, it would not be just that the 
‘Uteditor should be obliged to refund them. 0 But whether the 
building be worth more than what it cost, or worth as much, or 
less, it will be free for the said possessor to retain the ground- and 
the building, if he pays the debt. > . its 

’ • x. 

- - 1666. When a House that is mortgaged is burnt down and rebuilt 
by the Debtor. — If a house that is mortgaged happens to be burnt 
down, and is rebuilt by the debtor, the creditor will have the saMe 
mortgage both upon the ground and the new house, and that with 
much more reason than in the case of the foregoing articl$? 


XL 


1667. Of the Change of the Face of the Land or Tenement that 
is mortgaged . — The other changes which maybe made by any 
possessor of a ground that is subject to a mortgage do not extin- 
guish it, but the mortgage subsists upon the gro.und, whether it be 
made worse or better, and in the condition thatVt happens to be. 
Thtfc, for example, if a' house is turned into a garden, a field into 
a vineyard, a wood into meadow-ground, the mortgage continues 
Upon the new face that is given \othe land or tenement 4 ,. _ 


, XIL _ . . 1!>; 

^‘.,. ^668. Of that, which is purchased with the Money that arises from 
Ma. Land or Tcimmnt that is mortgageii.— If a' debtor $1w;l*ad 
•’ notmortgaged all his estate, but only one piece of land, lay* out 
■thfe moncy arising from the fruits of the said land that is’mort- 
. gago d op 'the purchase of a new estate, this new pUrchasej although 
proceeding from the fruits which were^ subject to the. mpriga^ 

' '- M '■ ■ ■ * •• •• •• .»•; ! « rt,- .. ■*[.-, W*>4. 

' ’ 29, ’f ds pfyn. et tu/p.f—l, T. 'J la, D. d$ aafvir. rtr. dam\ / — $ 80, InM.<k 

iff. div. • c ,-ir Kiif::* *-sti h W'*** 

***** L. mD. tfe 

1 L. 16, \ 2, D. cte pign . ef hyp . 
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wiU not be.wbjoct to itj jm> rnorethan^an estate thatis purchased 
with the. money m* other thing which the creditor had ip pawn ** 
for th® mortgage may very well extend , to the .accessoriea of the 
thing that is mortgaged, according to the rule explained in the 
seventh, article j, but it does not pass from one thing to another 
which Was: not included in the deed of mortgage. v v .' 

xm. ..... 

< 1669. Of an Estate that is mortgaged at the same Time to tyro 
• Creditors. — If one and the same estate be mortgaged to : two 
creditors for different causes at the same time, without distinguish* 
ing one portion for one of the creditors and another for the 4 other, 
each of them shall have his mortgage upon the who|p estate for 
his whole debt. And if the whole estate be not sufficient for both 


■‘the creditors together, their right will be divided, not by moieties, 
but in proportion to the difference of the debts owing to them* 
For each creditor having his mortgage upon the whole .estate* for 
ihia whole debt, their concurrence divides their rights upon the same 
foot. And if, for example, there be ten thousand livres .due to ope 
of the creditors, and five thousand to the other, and the estate 
which is mortgaged to them be not worth fifteen thousand livres, 
the one creditor will have two thirds for his mortgage, apd the 
other one .third.* 

... / XIV - ' " 5 * 

.m 1670. In an jSguality of Mortgage the Possessor is preferred,^ 

. .If, in the case of two creditors to horn* the same thing i^mo*t- 

0 


r £.3. C- in quib- caus. pif]n * ; — 7. 7 V in jme r D. gut pot . If a debtor acquire* by an cx- 
"Tf8S^?another land or tenement in lie* of that which he had mortgaged, would this ex- 
change of the said land or tenement make the mortgage to pass to the land or tenement 
which the debtor Ji as got in exchange T If the mortgage was limjjcd by a covenant to 
,«tb$ .land, or tenement given away in exchange by the debtor, it would seem tha$ themort- 
gage ought not to change, no more than it ought to extend to both the lands or tene- 
ments. Tor" Insides that it Is the nature of the mefrtgage to aflbet only the land or tulip- 
1 thbntihet jfebega^ed, end to follow it, the change wfaieh should discharge fam themtrt- 
. rgugwthe land tor; tpnemeuVgive** away in exchange by the debtor, and whic^sl^M 
h chjrge.^ith |t .the .jofid tenement whfch he receives in exchange, would be attenaod 
9ith inconvehiences which would cause' injustice to the creditors ot the person* whdrthUke 
' exchange; ^6t ^ljrl^the inequality which might happen in the valaeiofltbe taro 
lands or tenements, but because of other consequences, of which it is easy to judge with- 
^^oUt ifuriher explication * But if this debtor had .mortgaged aU his, estate, present and to 
come, the mortgage would extend to both the lands or tenements. 

T? L. 16, $ 8, D, de pigt ^ et hyp.;—l. 10, qpd.; — /• 20, § 1, D.dppigtuQ the ibree 
following articles. 9 - * ■* ' 


55 * 
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gaged for the whole at the same^time, one of them is put into 
possession, he shall be preferred. :-Fbrt&e posSe^sioh dh^ip^uibbes 
their right in fftvprof him Who; besidea the' equ'ailJ^d^the^+itle, 
has the advantage = of being in possessions »ehe»:part 'Of 

the thing is mortgaged to one creditor e^nd the reat to' another, 
each hhall have his separate right on his own'f»ortiOiil ,, -' : 


'.i utt*rir, ; 


« u 1671. Of a Mortgage upon the undivided Portion of one of tfie 
"Cfokeirs to an Estate. — If an estate belonging in common; with*- 
bttt any division or partition, to two *tor more persone,such as 
Copartners, coheirs, or others, one of them has mortgaged to <hib 
creditor etyher all his estate or the right which he had to that 
estate, this creditor will have his mortgage upon the undivided 
portion of his debtor, as long as the estate shall remain in com- 
mon. But after the partition, the right of this debtor being limited 
to the portion that has fallen to his lot, the mortgage of his creditor . 
Will be also limited to the same. For, although before the parti- 
'tion the whole, estate was subject to the mortgage for the undi- 
vided portion of this debtor, and though a right which is acquired 
cannot be diminished; yet, seeing the debtor had not a simple 
immutable right of enjoying his share of the estate always 
undivided, but that his right implied the condition of a liberty ,^) 
all the proprietors to come to a partition in prder to assign to 
CVery brie a portion that might be wholly and entirely their owrif, 
the. mortgage, which was only an accessory jxt debtors 
implied likewise the same cohdition, and affected only- that, which 
should fall to the debtor’s share, the portions of the others remain- 
mg free to them-. But if in thv partition there wris‘ any 'frrittd 
committed, the creditor might procure a redress of- what.hq^ b^ri - 
dbrieto his prejudice. 2 

•■■ ■ ..... . .... . ■' h -I ,iifj ;!■ 

‘ ' .<■■■ -I - if:-;. ■ w.;. ;* - ’vlsg 

D.de rUj.jvr.; — i. 10,©. de pign.et hyp. ; — 1. 1,41, D. da safe. intend.; 8to 
thethirtoenth article of the second section of the Contract of iSbfayAnd the. third. artideuaf 
thStMrd section of this title. *} 

$ : ' ! 8ehitte foregoing article. « -<h H-x vj tdpot : 

| 8, D.WMtH. divid.; — l 7, f id If. 2>. quibi 'mod. ptytutud^yp. : 

>& qtii jiitfor. 'We-have added to the rale that ifr taken front tfao texts chad updtttMii i iw 
ticlc, that after the petition the mortgage is restrained to tho porttots'tluti '&UaotO'aa 
dloro of the debtor.- FOr this ii the usage ntfth usjahd itiawhat eqnftjrtdfqtandsru 
Upjtwwty frpm the' tcaSoha' explained in^he article. So ttait we do not. follow tho dijsji^l^ 
ttf %,«ie tottt, rid kore tiianahother decision oTtholifeenatwe in 
Jrdi'nsi* determines that the’ usnfhietadfyjjf •w. to iii iMylft lw Nf - 
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167§<K33k? l @r&iUkM J i s, Mortgage^; the lands of a, P&rsan de- 
alLlk& Poytiem. gf said Lands, eve& gfter 
they< ar&i .iMvidetfr among- the Coheirs. -r-.The partitions wljioh co- 
heirs, amk« among-themselves of the lands or tenements of a- sun* 
cession make.no ; change in the mortgage: which the creditors,,^ 
the deceased had on the said lands or tenements ; and each land 
or tenement remains engaged for the whole debt. Thus, the co- 
heir who possesses one land or tenement of Jhe succession, halting 
paid his > share of the debt, cannot hinder hia . land or tenement 
from being seized on. for the portions, of the other coheirs, n,o more 
than if that portion of the debt had been paid by the deceased 
himself. . For the mortgage affects every particular land or tCOft* 
ment of the succession, and every part of the said land: or tcncr 
ment for the whole debt/ And this heir will only Jhave hfs rqcpjjjrpe 
against his coheirs for their portions. 



■: •; •• ■ .• .. • .< .! * j ->U * ' 

retains hi# right after, the partition among the proprietors, and that he has lii$ usufruct 
etfire'upop the portions of nil the proprietors. These laws are founded upon this niceiy, 
that’ the usufructuary or the mortgagee, having their right entire and undivided upbft the 
Whtde estate; the partition ought not to take away their right. But this right of theirs is 
it* effect no other than what has been explained in tlie article- And likewise this, pice ty 
would be attended with on infinite number of inconveniences, if persons interested in a 
partition, whether they be copartners or others, after they have made a partition without 
fhiud, might be disturbed by the creditors of one of their number, and all tlteirpofttons 


ttfight.be seized and so^i for the debt of: one person, alone., To which may be applied 
^0 h*sfe ; wofds of the only law, Cod si qommun. ros pign. data sit : -- Undo intelligis cog- 

toactum ejus pullum nraejudicium dominio vestro fftcerc potuisse. ** 

*' difficulty woiad still Ho much greater In thc case of a partition of *fettcbe*si 6 n 
listing' of 1*1 ovable effects, and of one only land or tenement* whioli it would be eitfcnr 


fjfoseihho or very inconvenient to divide into sltares, or even although thero were mqre 


ments. For, in this case, the creditors of the coheir or cocxecujoi; who f hoptd , 

have in his lot eitlftr little or nothing at ail of the lands and tenemeifts would find tneua- 


selves disappointed in the hopes they may have entertained of having a’ mortgage upon 
tfcd land# or tenements that « made part of the succession. But these creditors ought 
bavea>vahh&l ; eyebdbre the : partition, both over the movable* aqd 4 

nothing be done to their prejudice. For if the partition were made, without 
might be toid that their security was only upon wb*t might f^ their 

|s^;fciHii$ r for ^sM»plei.a^t;4ob^^ wasted and djuMipated,^ 
Wlohtitairoiadsm^ho.jpst that the shares^. the ojth$r?i 
» ^metf(^f h8drifi8liao^ -mU *«* i-y.mn:**-. 

& ii,\pn** Ax iptur** 
hah &g**' rlfcis upontbis rule, that 
' ttM Dm 4tein ami boundbytvirt^e;^ 

Iwi^ipbrwtiaUy odly* «rery one fop dp#* porjjwu ,Qf 


■■■■■* l tL * )iy £ ! \ ,'jj' »T. 
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?;*v 1673; v-AK tfueGoheirs or CoescecutQfs 

their &8cytrUy ,Q* what was mortgaged to the. said o#p 

of several coheirs or coexccutors of a deceased creditor receives iiis 
portion of : the debt from the debtor, the mortgage nevertheless re- 
JEHaina entire to the other coheirs or coexecutors for the security of 
ibeir portions upon all that the said debtor had mortgagee! totne 
Hal4 /deceased creditor.* 

.U-il 1 '! _ . . 

_ v , . xvm. •• 

,.,1674. The Mortgage is undivided. The mortgage makes aji 
(Undivided appropriation of all that is mortgaged, foi the, security 
-of all that is due ; and in such a manner, that, for example, if two 
lands or tenements be mortgaged for one and the same sum, the 
mortgage hath not this effect, that each land or tenement be bound 
only for a part of the debt ; but, of what value soever they be, they 
are, both the one and the other, bound for the whole sum ; and if 
one of the said lands or tenements happens to perish, the mort* 
gage remains entire for the whole debt upon the land or tenement 
.which is still in being.* And likewise, although the debtor pay. a 
.half or other share of the debt, the two lands or tenements continue 
■to :be bound for what remains unpaid. For it is the nature of a 
mortgage, that all that is mortgaged serves as a security for the 
'Whole debt, and even all the parts of each lai^l or tenement that 
is mortgaged are all of them bound for all that is due. 1 *. , ' 

. XIX. ‘ 

' *V i * , > 7 n 'A 

. 1675. What may not he sold cannot be mortgaged- 7— , Wje can 
iOnly pawn and mortgage such things as may be sold ; and wh$t 
may uot be sold cannot likewise be mortgaged. For tb^nse, y&if*- 
benefit of the mortgage consists only in the alienation that, may 
be made of die thing mortgaged, for the paymejifr of whfit is.^ue 
(Upon that security. 0 

shone. ; For the personal action is divided among- the persons of the heirs or executors, as 
jjhall be explained in its proper place. But (lie mortgage subsists undivided, and bf&ta 
equally all the lands and tenements that are subject to it; and all tire part* of euftteffd 
-or tenement t . ' . f . 

* L. si 1, { 4, D. depign. act* 

"• 19, D. depign* • lifm 

h L. 6, C de distr. pign. ; — L 1, C dls luitpign. ; — l. 65, /). tfeemfct. *■* 

I» i % D. qua* res pign: W ittj**:'; 

Jtrnf; — o. l. MUY G. de m att non dlitn. W6 have s&eh, td ihk eighth B^et^d df ww ^ 
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1676. ‘A Mortgage given fy 'd Debtor on a Land or Ten&tient 
that h not his own. — As one may sell ft thing which belongs to 
another person,* 1 so likewise may “he ‘mortgage it; whether it fee 
. that the owner consents, to the mortgage, or that he ratifies it 
that the mortgage be conditional, to have its effect when he wh6 
engages a thing that is not his own shall become master of it? 
But if the debtor pawns or mortgages a thing as his own, which 
he knows does not belong to him, lie is guilty of cozenage, which 
knavish practice the Romans distinguished by the name of stel- 
tionatus, and discouraged by severe penalties.® However, if after* 
wards he becomes master of the thing, the mortgage will then 
have its effect ; h but without prejudice to the mortgages of the 
creditors of the person to whom the thing belonged. 


XXI. 

1677. Cozenage qr Stcllionatc in Mortgaging. — He who, havirtg 
mortgaged a certain land or tenement, specified and particularly 
named, to one creditor, engages it afterwards to another, without 
giving him notice of the first mortgage, commits an infidelity 
Which is called by the name of stcllionatc. And if this second credit 
tor be a loser thereby, the debtor not having wherewithal to satisfy 
all his creditors, he ought to be punished for this his knavish deal- 
ing, according as •file act may deserve ; and especially if he had 
declared to the second creditor, that the land or tenement which he 
mortgaged to h j/fi was not engaged to others ; for in this case the 
knavery would be the greater. And ev«*n although the debtor 
Should have goods enough besides lor the satisfaction of his credi- 
!tbrajjej£he Would be answerable for the consequences. And if, for 
example, that land or tenement had been given to the second ccfedi* 
*fbr for assigning a rent, the debtor might be constrained -by ite&Bdh 
ofthat 'firajad to redeem the rent, or he might be otherwise punished^ 
according to the circumstances. But the crime of stellioitafe is hdt 

t&fa-yrhbti ai?o ( fto. things ivhich may not bo sold. But tnero aro otKer . 

mortgage, although they .may he soltf. See hereafter the twienty-ft>|^pi 
and fbllowing articles of this section. ' ■ ■ 

: See the thirteenth article of tfie fourth section of the Contract of $aU* 

• X. 20, D, de pign, act. ** '* 

f £, is, $ 7, D. fypign. ....... 

....... .......... - 

ret pij/. dai. tit . See the twea^-iMt arad^ of tte AM 
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imputed to him who, having otoCe mortgaged his whole estate, 
ddes afterwaids mortgage again either aU his estate in general or 
some pairt dfr it in particular ; neither is that crime imputed te him 
Who mortgages the same land or tenement to sever&larediiiers, 
Whose credits, when they are all put together, do not exceed the 
vatae of the land or tenement that is mortgaged. 1 

rviX . XXIL : 

1678. How Tutors , Guardians, or Factors may mortgage the Es? 
tales of Persons committed to their Clare. — Tutors, guardians, fac- 
tors, or agents appointed by letter of attorney, and others who have 
power, either by their offices or by virtue of some order, to borrow, 
and to pawn or mortgage the estates of those whose affairs are 
committed to their care, may mortgage the said estates, according 
to the power which they have by virtue of their offices, or of the 
orders which they have from the persons for whom they act. But 
if they ore the estates of minors or of some community, the en- 
gagement, and the mortgage, which is a consequence of it, have 
not their effect, unless the obligation has turned to their advantage, 
lurid unless the formalities prescribed in such contracts have been 
observed. 1 

XXIII. 

1679. Mortgage of Things Incorporeal. — Cne may pawn and 

mortgage, not only corporeal things, that is, such things as may? be 
felt and touched, but also things incorporeal, tfuch as debt»,,ao? 
tionu, and other rights , and the effects of this sort are comprq* 
diended in the general mortgage, although they be not particularly 
mentioned. Thus, the creditor ' may exercise the right which hq 
acquires by the mortgage of all his debtor’s estate as muefi upon - 
these sorts of rights as upon the other effects, and raaysehfe'dr 
attach in the hands of the persons that are indebted to t his debtor 
what they owe him, to the value of what is owing by the debtee <ig 
this creditor who has the mortgage." 1 <« 

1 £.36,$ 1, D. pign. act . ; — 1 . 1 , C. de ctim. stdl. ; — L 86, *» f. D. de pigit. aeS. C 

, * 3, C. gi dim. ret pign. d. — 1. 1, cod . ; — l- 11, D. depign.;—v. L 87, 

® Zi. 4, C. quasres pigthotd. poss.; — l 5, C. de exec, reijud. ; h C. de^^,p^n. 

L 18* iX de pign, act. It is to be observed on this article, that there 'are ligifji wljfeh are of 
tip Ware of immovables, such as refits ; and that there are others of ih ‘jot 
hies, as ah obligation for money lent, and other personal debt^ Kents 4 are.'»n'fc 
of being mortgaged, that the creditor retains bis right on thep although they should pap 
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1680. Things which Cannot be mortgaged. -- The genera! moxk 
gage,* in what terms soever it be conceived, does not erteni|>^ 
things which humanity forbids us to strip our debtors of, an4 
which consequently ought not to be comprehended in the mprt- 
gage. Thus, a creditor cannot seize or take in pawn the .nqcfts- 
sary wearing-apparel of his debtor, his bed, or his other movables 
and utensils that arc of the like necessity to him. Neither can the 
debtors give in pledge such things specially and by name. . For 
the creditor could not stipulate such an engagement, , without 


transgressing the rules of equity and good 


manners.® 


XXV. 


.1081. Things necessary for the Tillage of the Ground carmot he 
put in Pawn. — Beasts belonging to the plough, ploughs, ’and 
other things necessary for tilling and cultivating the ground, are 
not capable of being mortgaged or pawned, and cannot be seized 
on* by the creditor; not only because of the presumption that it 
was not the intention of the debtor and creditor to strip the debtor 
bf things destined to so necessary a use, but likewise because of 
the prejudice which the public might suffer from such an interrup- 
tion of the agriculture. 0 


in: ■ . f XXVI. 

1682. Things which are not in Commerce carmot be pawned or 
mortgaged. — TJfings which do not enter into commerce, and 
Which cannot be sold, such as things belonging to the public, 

V-tv- ' * 

iStrojj(t«U»»nds. Bat obligations and other personal debts are of the nature of movables, 
tod cannot bo seised by the creditor when they are out of the debtor?* possession. Pot* 
•{though the. creditor might cause them to be seized whilst they belong to the debtor, yet 
he .cpnnot prosecute them after the debtor has assigned them over fb another person, 
tod the said assignment has been intimated to the person who is indebted to this debtor; 
Otrbtt lias accepted of die assignment. Offices are reckoned to be in the number of Ito 
movables, and are capable of being mortgaged. See the edict of Jjfebnuury, 1693. See, 
concerning the seizure of movable effects, the end of the preamble of this section. See, 
as to things corporeal and incorporeal, the third articled the second section of the tUle 
ofTMny*., T[' t 

v iX. 6 e<7, D. depign. et Sypoth*; — 1. 1, C.quatres pign. <M. pots, vgl non. See Mxod. 
•xxii. $6; — Z>«d. xxiv. 6, 17.j — Job xxiv. 3. * , v 

. See’, uj»oj. thlp and the following articles, the fourteenth^ fifteenth, and sixteenth articles 
of tht drlrky^fci'*.; title of the ordinance of the monjh of April, 1607, add that of Orleaks, 
art, tfj'ibigief £his,['i$. 57, theedictof the 16th of March, 1 596, and ot^srregidtooiiA 
" • it. 7, C. quarts piim. *tif. pdw. i>. ni;-— 1*6, tod. ~'t 



things sacred, cannot be pawnedor mortgaged, while they remain 
destined to the said usesJ 

■ ■ ; * u ■ h- . . . , ;■ ^ -i f ' ■ * ; 

iiy'> yuj,. ■ ' . XXVII. . . .. f „ 

1688 . The Benevolence of the Prince , and the Pay of Officett 
and Soldiers. — The benevolence of the prince, the subsistence 
and pay of officers and soldiers, are of the number of those things 
which cannot be distrained. For it is for the public ; good that 
such money should not be diverted from the use to which it wat 
appropriated, for the necessary service of the prince and of the 
edtuitry. 11 k i >. 

xxvm. " 

1684 .' The Mortgage called Antichresis. — The mortgage may 
be settled two different ways. One is, when the debtor mortgages 
houses or lands, for the security of what he owes, but still heaps 
possession of them himself. The other is, when the debtor puts 
his creditor into possession Of the houses or lands which he.mortr 
gages to him, allowing the creditor* to reap the fruits and profits 
of them as a compensation for the legal interest which the debtor 
lft Obliged to pay. And this last sort of mortgage is caned in the 
Homan law antichresis. Thus, for example, if a father-in-law, 
who owes his son-in-law the portion which he promised with bis 
daughter, gives him houses or lands to enjoj^, tlmt he may reap 
the profits and fruits of them in lieu of the interest of the mar- 
riage portion ; this is such a mortgngo as thd* Romans called 
antichresis. And this contract gives the creditor, over and 
above his right of mortgngo, a right also to enjoy the fruits and 
profits/ " n - _ 


f p. 1, i ft, D. qm rtipign-!— /. 21, C. de taer. eeeles. t 

ft L. 4, C. de rei judfc. ; — /■ 5, C. <p*r res pign. eU. p. v. H-j—t. i df. C 
53, e. 5. 

r L. 1), § 1, />. pigt*. tt hyp. Sec the fonrth article of the fourth section. We give 
here, for en example of that sort of mortgage called aa«icAn»is, the mortgage of Itnhpr 
houses for tt marriage portion, because, the interest of the marriage portico being due ft 
thohnsbaiWi, this covenant hath nothing unlawful In its sstua Bott^antktooU* for 
the interest of money lent, whkh was allowed by the if Kkfwtsew** mr, 

is unlawful according tofeur usage, which punishes usury, and the contracts which pUf* 
ate it unde? the color of other covenants. $cc the fourth article of (bp fourth atttfoa 
As to usury* «os the preamble to the title of /Loan, end the bed to A* 

titk¥th 
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XXIX, 

1685. The Creditor teho has a Right to the Issues and Profits 
may 'farm them out. — The creditor who has a right to the issues 
and profits of the lands which are mortgaged to him may farm 
them out.* 


XXX. 

1686. When the Debtor borrows his own Goods that he has laid 
in Pawn. — When the creditor is put into possession of the thing, 
movable or immovable, that is given him in pledge, he has a right 
to keep it till he is paid what is owing to him ; and the debtor 
cannot turn the creditor out of possession, nor make use of his 
own thing, without the consent of his creditor. As if, for example, 
the thing given in pawn be a movable thing, which the creditor is 
Willing to let his debtor have the use of for a time, it will be a 
kind of loan, which will give the creditor a right to take posses- 
sion of it again, the debtor’s possession during the time that he 
us£s his own thing being only precarious. 1 

XXXI. 

1687. If the Pawn be not sufficient to pay the Debt, the Debtor 

will still be accountable for the Surplus. — If it happens that the 
pawn which a creditor has taken for his security be not sufficient 
•for his payment, and that the creditor cannot he charged with any 
fault whereby he may have diminished the value of the pawn, lie 
will recover thr/surplus of his debt out of the other goods of his 
debtor.* . • 


^ XXKII. 

' ,r * • • 

1688. One may mortgage his Estate for the Debt of another 

Person. — On$ may mortgage his estate, not only for his own 
proper debts, but likewise for the debts of others; in the same 
manner as one may become surety for other persons.* 

* XXXIII. 

• » • 

1669. Approbation of the Person whose Thing is mortgaged by 
another. — If a debtor mortgages that which belong* to another 

, 0 Z* 33* A — t. II, 1 1, tod. • 1 L. 3$, $ 1, A de pig*, ate. 

9 Z. nb.crtd.;—l. «flt. f 4, C. de jwre dm. imp . ; — 3, A eft dUett. pig*. / — 

/. 10, C.de dU.ei act. f • 

1 Z 5,j aft. A dtpign.ai hyp. 

vol. i. 56 
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person* and the said person consents to mortgage, pr by some 
aet signifies his approbation of it ; as, if. be signs, t^ contract a'a^.a 
witness, or writes* it with his own hand, tlje mortgage w^.^faVu 
its eflfeot For: otherwise he would partake with impunity in -the 
fraud done to the creditor. And it wogld Ije the samettupfc, 
although it were a father who had mortgaged the housespr lauds 
belonging to his son. y 


SECTION II. 

. f 

OP THE SEVERAL SORTS OP MORTGAGES, AND OP THE MANNER 
HOW A MORTGAGE IS ACQUIRED. 

1690. Two Sorts of Mortgage, Conventional and Legal . — Seeing 
the mortgage is an accessory to engagements, and that there are 
some engagements into which the parties enter by covenant, and 
others which are formed without a covenant, the mortgage may 
likewise be acquired either by covenant, and then it is a conven- 
tional mortgage, or without a covenant, by the bare effect qf the 
law, which may be called a legal mortgage. Thus, when a seller 
engages his estate for the warranty of that which he sells, and, the 
buyer his estate for the payment of the price, these are conven- 
tional mortgages, being made by covenant or ^agreement. Thus fc 
when a tutor or guardian is called to that office, his estate is mort- 
gaged for all that he shall owe on the score of hi% administration ; 
and ^;his mortgage, which the minor acquires by law without^ a 
covenant, may be called a legal mortgage.* Thus the, estates, t pf 
officers that are accountable, and of such persons as are cal led to 
municipal offices and employed in collecting the public revenue, 
are mortgaged for what they shall appear to be indebted .to the 
public.* : Thus, the sentences of condemnation in acourt. of jus- 
tice give a mortgage on the estate of the party condemned, ° . Ahd 
it is by the authority of the law that all these sorts ofmortgagps 
have been established, wjthout tlm intervention of any covenant^ 

' 1691. The conventional mortgage was acquired* under (the JRp- 
t * - ' • A 

J L. 26, $ 1, 2). de pign . et hyp. See the twelfth and fifteenth articles of the seventh 
section, and the remark on the fifteenth article. \; Xi ,; v vW £'■ 

■ • See the thirty-sixth article of the* third section of Tutors; ■ >:■:* T> j f. 

- ^ See, hereafter, the nineteenth and twentieth articles of the g fifthseetioa»' 

•' See the fourth article of this secticto, with the remark upcjfp ftt v 
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.man law, by'fHebdrb effect of aeoVCn&nt or agreement, if the mori* 
gage was thereby stipulated, and even without' any indenture in 
writing, 4 aiid Without the presence or assistance of any public 
officer Whatsoever ; in which the Empetor Leo made some change, 
by requiring the presence of three witnesses of probity and integ# 
rity.* But by our usage in France, covenants do not establish!# 
right bf mortgage, although it should be therein expressly men* 
tioned, unless the said covenants are made in the presence of pub- 
lic notaries. For, unless this formality were observed, it would 
be an easy matter for debtors who should have a mind to defraud 
their creditor# to give to their latter creditors ancient mortgages, by 
antedating the same. Thus, when we shall hereafter make men* 
tion of a conventional mortgage, it is always to be understood of 
covenants made in the presence of notaries public. 

Art. I. 

1692. The Mortgage is either General or Special. — One may 
' - mortgage either all his estate in general, or only some part of it, 

Which he particularly specifies. And this makes two first kinds 
of mortgage, the one general and the other special ; and one may 
also join both the one and the other together, engaging at the 
Same time both all his estate in general, and likewise some part 
, bf it in particular, which he expressly mentioned.* 

II. 

1693. The Special Mortgage is of two Sorts.- — The special 
’ mortgage is of two sorts. One where the creditor is pu# into 
possession, and the other where the thing that is engaged remains 
in' the debtor’s custody. Thus, fin the mortgage called antickqer 
bis, the creditor is in possession of the thing engaged to him; and 
‘iii the bare special mortgage, the debtor remains ia possession of 
' the thing that is mortgaged. Thus, one may give his movables 

fbl security, whether he delivers them to his creditor, or whether he 
-keepsthem inhis own hands. But the appropriation of a moVft- 
blb for the security of *a debt is not, properly speaking, gpepiftL 
butwhilsVthe thing is in the custody of the creditor, or he ha* 
a preference upon it before other creditors. 1 * 

Xii V .. » - ; -■ - j‘* > * . . • •; . » ... . ‘ ; Z 

* 1* 4, D. de pign. • ° *L. II, Cod L ^ 

* X. 15, f 1, D.depign. el hyp. ;— Novel. H3,c.*l- - v ■< 

' A II, Di*fopiffniacLr*-l. II, f 1, D. depign. et hyp. SufithQ fifth concern 

IngtfcePre/Jrsnce of Oregon. s -. 
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, 16^. Mortgage is either Simple or Privileged* -r- Thp n^orfc. 
gag^, ^der another view, may be divided into two pther 
o#£,ift that of the simple mortgage, and the other is tb^t wlqph 
jgives a preference or a privilege. The sjjnple mortgage is that 
yffyi^h is barely an appropriation of the thing mortgaged, without 
apgf. other difference, among many creditors to whom the sam,e 
thing has been engaged at different times, than that he whej is 
first in time will be preferred to the others who have no privilege ; 
and the mortgage which is privileged is that which gives a prefer* 
ence without respect to time. Thus, the creditor whose money 
has been laid out in repairing or rebuilding a house 'is preferred 
before the creditors who had a prior mortgage upon the said 
house.® 


IV. 

1695. Three Ways of acquiring a Mortgage. — The mortgage is 
acquired three manner of ways ; either with the cdppsent of the 
debtor by agreement, if he engages his estate ; a or without the 
debtor’s consent, by the quality and bare effect of the engagement, 
the nature of which is such that the law has annexed to it the 
security of a mortgage, as in the cases mentioned in the following 
article ; ® or, lastly, the mortgage is acquired by the authority of 
justice/ although the law had given no mortgage, which happens 
when the creditor who had no mortgage obtains a sentence ojf 
condemnation in his favor ; for the sentence or decree which con- 
demns the debtor gives a mortgage to the creditor, although np t 
mention of it be made in the sentence. 

V. . 

1696. A Mortgage is either Express or Tacit — All mortgages 
are either express or tacit. We call that an express mortgage 

* L. 2, in Juie, O. qni pot. in pign. hab. ; — l. 4, eod. ; — l, 5, D. eod. 

J L. 17, S *> D.thpaet.;—l. 4, T>. de pig*, et hyp. 

• L. 4, D. in quib. cans. pign. vel hyp. tac. amir.; — l. 4G, $ 3, D. dejvr.fiici. / ( , „ 

f L. w&. C. deprat. pign . ; — l. 2&, D. de.pign. act. By the fifty- third Article of t^e^di- 
Stance of MoulinSy and the declaration of the 10th of July, 1566, upon tlty? article con- 
demnations in a cotirfc of justice give a mortgage from the day of tbq senlem^ is 
confirmetl by the decree of a superior court, or if there be no appeaji firpni t&e ( fgntpi*p6. 
And by the ninety-second and ninety-third articles of the ordinance 'of 15$§, promis- 
sory notes in writing give a right of nfortgage upon one single default, after a demand of 
payment^ and if the'demand be contested, and afterwards protpd, the mortgage will take 
place from the day of the denial or contestation of suit. r 
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which is acquired by a title or deed wherein the mortgage is ex* 
j^e^sbdv '^ucfi hs abotod or a contract.* And that is called a tacit 
mortgage’ Which is acquired by right,* although it be not partied* 
larly mentioned ; such as that which minors, prodigals, and idiots, 
or madmen, have on tho estates of their tutors or guardians; 1 suCh 
as the king has on ithe estates of the farmers and receivers of his 
revenue; 1 and some others, which shall be explained in the fifth 
Section. ■ 

r : ; V f;.:. ■ ' • . , , „ . 

' VI. 


1697. AJdbrtgage is either Conventional or Legal. — The dis- 
tinction explained in the foregoing article, of an express mortgage 
and of a tacit mortgage, may be applied to that of a conventional 
mortgage and of a legal mortgage, of which mention has been 
made in the preamble of this section ; for the conventional mort- 
gage is expressly stipulated by the agreement, and the legal 
mortgage is understood, whether it be expressed or not.™ 

e- ; r : VII. 

: i698. The Creditor cannot by Force take the Pawn from his 
X)ebior. — • A mortgage cannot be acquired but by one of the Ways 
explained in the fourth article ; and the creditor cannot of himself 
either take possesion of an immovable thing or seize upon a mov- 
able^ thing belonging to his debtor, unless he consents to it, Or 
it be by the authority of justice, if the debtor does not consent. 
Thus, much les4 may the creditor enj:er the house of his debtor, to 
ta!ke pledges out of if. n And if a movable thing, taken au%y In 
this manner without the consent of the debtor, should chance to 
perish, 'although by a mere accident, the loss of it would fall upon 
this creditor. 0 

in 4, i).de pign. et hyp . * 
h L. 4 *Z>. in quib. caus . pign . vd hyp . tac. contr. 

1 £-20, C.de adm.tut — Nov. 118, c. 5, inf; — 1. 19, $ I, ZI- 20, 21,22, D. de reft. 
auct.jud. po83.;—l. 1, § 1, C. d&rei ux. act. Sec the thirty-sixth article of the third sec- 
tion of Ta(or%. . # ' ■ ; ; * ■ 

' C. in quib. caus. p. v. hyp. tac . Sec the nineteenth article of the fifth section. 

“ £. 2, C. de prat. pign. See the fifth article. . ; 

• I*. I li 'CV de pign. t act. ; —l. 3, C. de pign. et hyp. / — Deui. xxiv. yb % 1 1 
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SECTION lit: 

OF THE EFFECTS OF the MORTGAGE, AND ^ OF THE BNGAGEMBWT^n 
WHICH IT FORMS ON THE DEBTORS PART.. ; > 

Art. I. 

v 

1699. The First Effect of the Mortgage is the Right to 'get' the' 
Thing that is mortgaged or pawned exposed to Sale. • — Theuse bf 
the mortgage being to secure to the creditor his payment, the first 
effect of the mortgage is the right to sell the pledge or thin’g mort- 
gaged, whether the creditor has been put into possession of it,* or 
whether it has remained in the hands of the debtor.* 

1700. Second Effect , a Right to follow the Thing mortgaged 
The second effect of the mortgage is, that into whatsoever hands 
the thing mortgaged passes, whether it be that the debtor engages 
it to a Second creditor, giving him power to sell it, which he had 
hot given to the first ; or that he puts the second creditor into 
possession; or that he sells the thing, or gives it away, or disposes 
of it otherwise, or that he is stripped of it without his own act and 
deed ; the creditor to whom he had before mortgaged it has a right 
to follow the thing, and to evict it from the possessors. 1 * 

• III.- • ■ 

t> 

1701. The Third Effect , Preference of the First Creditor. — ■ The 

third effect of the mortgage, which i^ a consequence of theJjizISttWD, 
1st, that, among many creditors to whom the same debtor mbrtgages 
the same lander tenement, the first in date is preferred; and hhi a 
right to follow the land or tenement, even when it is ini -the hands 
of the other creditors, and to recover it from him who is in*poasea- 
sionofit® ■'■'■■y-r. ok •.n-nad 

1 L. 14, <7. it distract . pign. ; — l. 9, corf. ; — l. 4, D. de pign. act. Sty ' 
pawn cannot bo s<fld bat with the consent of the debtor, or by the authority of justice* 
Bee Che ninth article, with the remark on it, and the tenth article* A % *.«?. A K 
b L. 18, \ 2, D. dt pign. act. ; — v* Nov. 1 12,«. 1 \ — 1. 12, \ ulf. " 

• £ v 2, injfae, l. 4, C. gtrf pot . / —Cl 1 , D. tod.; — l. 12, gat jfcfl? Ao 
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IV. 

1700. A Fourth Effect, Security for all the Consequences of the 
Debt -*-* This is likewise a fourth effect of the mortgage, that it 
serves as a security, not only for what is due at the time that the 
mortgage rs contracted, J>ut also for all the consequences that shall 
arise from the said debt, and which shall augment it; such as the 
interest of the principal sum, costs and damages, expenses laid out 
in preserving the pledge, and others of the like nature. 4 * And the. 
Creditor shall have his mortgage for all these consequences, from 
the day that he has it for the principal debt. 6 

\? v V. • 

' t> 

>1703, These Effects take place whether the Mortgage be General 
or Special. — All these effects of the mortgage take place equally, 
on the land or tenement that is mortgaged, whether the first credi- 
tor had a general mortgage on all the debtor’s estate, or a special 
mortgage on some particular land or tenement; and whether, like- 
wise,the mortgage which the other creditors have be general or 
special. Thus, he who has the first a general 1 mortgage is pre- 
fixed before him who has the second mortgage, although it be 
special. Thus, likewise, the first mortgagee who has a special 
mortgage is preferred before the second who has a general mort- 

+ .*f ‘ 

VI. 

; V ■■ 

1704. Discussion in Favor of a Third Possessor. — Although the 
creditor who has a mortgage, whether gertcral or special, may ex- 
orcise his right on all the lands and tenements that are subject to 
the mortgage, and even on those? which are in the possession, of 
tbird persons ; yet it seems agreeable to equity, that, if he can 
hopeto recover payment of his debt out of -the othes,effects which 
remain with ms debtor, he should not begin with troubling.the 
third possessor, even although his mortgage was special ; hut 
before he molests the third possessor, and gives occasion to Jfcte 
consequences of having a recourse against the debtor, he ought to, 
diftouss the other effects remaining in the debtor’s possession.* f 

4 L. 8 , \ vU. D. de pign. uet. 

* L.^&*gmpol.inpig».;-~v. U 9,D.&pign,act. *" 

pot. iApig*.i-rsLe, C.ttd. See tbeiolloving articlt. „ »r * 

• L.O, C. de pign. et hyp . ; — l. 9 , C.de djftr. pign. ; — 1.47, D. dff jwr. 

dt eomo.Jvc- dA. ; — Nov.%, c. 2. We have set d®wn hen this rale about discussion, be* 
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1706. In what Manner a Subsequent Creditor- may secure; his . 
Mortgage against Prior Creditors. — The effect of the' mortgage; 
is useless to the creditor, whilst other prior creditors have their 

N 0 

cause it is of the Roman law, and is observed in some provinces. But in others the cred- 
itor is not obliged to discuss the goods of the debtor before he comes against the third 
possessor, and he may seize at the same time, and without discussion, all the estate that 
.is subject to his mortgage, whether it be general or special, although the same be in the 
possession of third persons. See the fourth article of the second section of Sureties . 

It is to be observed on this subject of a general and special mortgage, that, although it ' 
seem that the special mortgage denotes a more particular security on the hou&eYahd 
lands that arc specified than the bare general mortgage which does not -specify any ©no ?■ 
in particular,- yet, notwithstanding, it is certain that, as to the right of Mortgage and its 
effects, it is equal to the creditor whether his mortgage be only in general on all his debt* 
orY estate, or there be added to it a special mortgage on some particular land or ted* 
ement that is expressly mentioned. For the effects of the mortgage are always the same 
on the estate that is subject to it, as lias been remarked in the fifth article. And the gefa 
cral mortgage gives the same right to the creditor on every one of the lands and tene- 
ments which it comprehends, as he could have had from a special mortgage, which should 
name every one of them in particular. Thus, as to what concerns the effect and use of . 
the mortgage between the creditor and the debtor, there seems to be no other difference 
between the special and goneral mortgage than that the special mortgage points out to. < 
the creditor certain houses or lands upon which he may exercise his right ; and that the.' 
general mortgage specifying none in particular, the creditor, who is ignorant what house* 
and lands belong to his debtor, is obliged to inform himself thereof. 

But if we consider the use of the mortgage between the creditors of one and the same? 
debtor, or between a creditor and a third possessor of an estate mortgaged to the said 
creditor, it would seem by the first two texts cited on this arrive, that when the creditor , 
who lias a special mortgago on some particular land or tenement, and a general mortgage 
On the whole estate of his debtor, exercises his right of mortgage on other parts, of 
the estate besides those which are specially engaged to him, and his action interests . 
either other creditors or third possessors, whom ho calls upon forche estate which they 
have Si their hands, these other creditor^ and third possessors might oblige him to begin 
with the discussion of tho lands and tenements that arc specially mortgaged to him, be- 
fore he comes to tho others. But by this effect of the special mortgage, the precaution 
which the creditor had taken by stipulating thie special security would tunrtfi his prcju» 
dice. And, in all appearance, it is this which has given occasion to those who, besides tho 
general mortgageuan the whole estate of their debtor, procured some houses and lands to 
be mortgaged to them in particular, to add this clause, — that the special mortgage should 
not derogate from the general, nor the general from the special. And seeing the . use of 
this clause is ordinary in all deeds of special mortgages, and that it is high]/ 1 equitable, 
seeing that the special mortgage was not added to the general to derogate from it t and to 
make tho condition of the creditor worse; it seems that by an effect of this equity^ and 
by the usage of inserting this clatfse, it is now home to be always understood, although it 
be not expressly mentioned, and that the usage has restored the creditors totheir n&ttfel 
right of exercising* their mortgage indifferently upon the whole estate that is sttbjeqt to it, 
without*being obliged to discuss previously that part of it on which* they have their, spe- 
cial mortgage, even although tfiat clause hasenot been expressed^ 8o that it seems, that 
itis not any more in use to discuss the lands and tenements which ote spedaUy moft- 
gaged, before they put in their claim to the others. 

But there is another sort of discussion, which; is that which has been: expiaimt<t|fe this 
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mortgage on the same estate for all that it is worth. But he may 
secure his mortgage by paying off that whioh is due to the credi- 
tors; Whohavea prior ntortgage to his, or by depositing the 
money, in case the creditors refuse to take ib h 

:• -.1. VIII. 

-,1706? The Same , — The payment which a creditor makes to 
another prior creditor secures him his pledge only with regard to 
the creditors who are posterior to him whom he pays off. But it 
iku^less to him with respect to all other creditors who are prior 
to hie oOe mortgage, and to that which he has paid off. 1 

article, established in favor of a third possessor who is in possession of houses or lands 
mortgaged to a creditor. And this discussion has nothing in common with that of a ape* 
cial mortgage before a general one. For, on tho contrary, although tho mortgage which, 
a creditor lias on a house or lands which are in the hands of a third possessor be a spe- 
cial mortgage, yet he cannot exercise it against this third possessor, until lie has first dis* 
coBsed the remaining part of the estate that is subject to his mortgages And this ip 
founded on a principle of equity, which seems to require that this third possessor should 
not be disturbed in his possession without a necessity, and that he be not forced to hare 
his recourse against the debtor, and that the debtor be not exposed to tbe consequences 
of u warranty ; but that this third possessor should remain unmolested in his possession* 
till it shall appear, by the discussion of the other effects, whether the creditor may be paid 
without molesting the third possessor. It is because of these reasons, and on the founda- 
tion of the last text cited on this article, that the discussion in favor of a third possessor 
is received in some custony \ although in others the creditor may bring his action iininer 
dfoteljr against the third possessor of the thing oil which he has his mortgage, and dial 
upon another view of equity, because of the inconveniences which may ensue if the other 
effects are not sufficient to satisfy the mortgagee. For in that caso the discussion proves, 
altogether fruitless, aiA is of no other use bat to multiply^lawsuits and costs, which ju$ 
chargeable both to the creditor, the debtor, andjeven to the third possessor, seeing tho 
houses or lands which lie, is in possession of will prove thereby to be engaged: for ; n 
greater sum than they were before the discq§sion; whereas the condition of the posse** 
sor might hate been better if he had di^rharged the debt at first, in order to keep die. 
estate, hewas in possession of. So tliatit might perhaps be more advantageous both 
to the eteditor^ the debtor, and also to the third possessor, if there wife no discussion 
at aU. Forth* poAwor ought to take his measures aright, and to make hisdupce, 
either sot to demand; the discussion, or to be contented to bear the charges ©f it i&ceeq 
the dfeeussfbti? prove fruitless by the event 
It will bo needless to explain here Some other differences which were in the 
law between the special and genSral mortgage, seeing they are not in use .with us. : *|g-; 

Vod. de servo pign. datoman* 

; A :£i! SUfitf- path*? 1. 1, tod. Tins ; depositing of the money ought tube mediae* 
oordixig tq r di^ presorihdd by our usage, that is, with die permission vof* 

judge, and after calling fke advQTse party to see the money iJepositedj. . v ytii&fvjpQisy 

vJtoiato be remarked on this article, that wo do not speaJ? here of the subftltut^ ^ ^ 
u^rient crcdttqr. See; concerning the said substitution, the sixth article, of 
don. - Vi ,Jk i -i. .i.tj Vj! 1 ,,'i i/t?f 

m a consequence Sf the pr«*diogajrtiele*^ t h;& qw>pPk< ** li 



670 . THE ClVlj^ EJL#/ ' [PART i 

L L. i 

■■■ ii'r- » IX. r i‘~-r n 

4 ' VtQTf.OftheSale of the Thing that is pawned or inottgbtged.^— 
Whether it* has been agreed that the creditor might sett the ^nifiidige, 
or together rid mention at all has been made of it, yet nevertheless 
it may be sold. For it is the natural effect of a pawn. dr mort- 
gage, that, if the debtor does not pay his debit soine Other Affray, 
the creditor may take his payment out of the price of the<thihg 
which is pawned or mortgaged. Thus, the creditor who has 
stipulated that lie may sell the pledge has no preference before 
“hirri who has made no such stipulation. 1 ~ •' ’ ’ H 

- X. 

1708. Agreement about the Sale of the Paicn. — Ifit had beeh 
agreed between the debtor and creditor, that the pledge should 

1 Z». 4 , D. de pign. act. ; — L 12, D. qui potior. Wc do not say in this article that the 
creditor may sell the pledge, but only that the pledge may be sold. For by otzr usage 
the creditor cannot of his own authority sell the thing he has in pawn or mortgage, as .he 
xpight have done by the Roman law. But the thing must be sold either with the .debtors 
consent, or by authority of justice. Thus, as to immovables, the land or tenement thatis 
mortgaged may he sold by the debtor by mutual consent, either to tbMXeditor himself, 
‘for a reasonable price, or to a third person, upon condition that hsitiRharge the debt. 
But if the debtor refuses to sell the said land or tenement, or is not able to sell it, either 
because his warranty is not sufficient enough, or for other reasons, the creditor may in that 
case seize on the land or tenement and cause it to be sold by cant, or auction, observing 
die necessary publications and other formalities. And this manner of seizure apd sale, - 
with all its formalities, has been established in favor of the creditors, that they might prp- 
jCum .payment of their debt ; in favor of the debtors, that they might find enhancers of the 
price, or that they might have time for paying-, and also in favor & f the buyers, that they 
may ascertain their purchase, discharging the lands r or tenements purchased in this 
manner from all mortgages, by the effect of a ‘sentence of adjudication, preceded. by all 
those formalities. For the creditors arc obliged to moke their right known by opposing 
the. seizure and sale of the estates of their debtors, for the security of their &*»rtgages and 
other rights, excepting only some rights which are preserved without putting in tuny oppo- 
sition ; such as q^itrents, services, feudal duties. And if the creditor does not put in his 
claim, in order to save his right of mortgage, he will have lost his^ght on the lands or 
tenements which are sold in this manner. Si eo tempore quo pnedium distrohebatur, 
prograramate admoniti ereditores, ctim prtesentes essent, jus suum executi nqa sunt, pos- 
sunt videri obligationem pignoris amisisse. L. 6, Cod. de remiss, pign. ; r~v>. tit. Cod. de 
jur* dam. impetr. Although this law has relation to usage different Wp furs, yet it 
may be applied to^t. ^ r <: . / 

> As to movables, if the creditor is in possession of a pawn, he may, witiiihq debtors 
consent, either bay it himself at a reasonable price, or suffer it jto ^o spld io a ^lrd per- 
son, aifo the price to be pai<| to him ; or if the debtor wiU not con^ept v to the side, the 
creditor may procure leave, frofri the judge to have the thing sold. Antias for the mova- 
bles which remain in tiie . hands of <he debtor, the crcditor whp has a inortgage, 6r an 
.orderfor seizing and distraining, may causg them to he seized, and sold, he observmgthe 
formalities prescribed in these sorts of^sales. 
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not be sold till after a certain time, or simply, that it should not 
be scdd at all ; the sale in the first case could not be made till 
a|t^rfthe : time limited ; and in the second case, the creditormight 
summon the debtor to pay, and in default of payment might pro- 
cure a9 order for the sale, after a . delay to be regulated by the 
judge. , For. the effect of that agreement is not to render the pawn 
afamys useless.™ 

I;;.;';"' xl /;/v; 

1709. Stipulation that the Pledge shall belong to the Creditor in 
Default^ Payment. — Although the thing pawned or mortgaged 
be given that it may be sold in default of payment, yet* the credi- 
tor cannot stipulate, that, if he is not paid at the term agreed on, 
the pledge shall from thenceforth be his in lieu of his payment. 
For such a covenant would be contrary to humanity and good 
maimers, seeing the pledge may chance to be of greater value, or 
esteemed by the debtor to be worth more than the debt ; and be- 
cause it is given to the creditor only for his security, and not that 
he? may take advantage of the poverty of his debtor.® But the 
debtor and creditor may agree, that, if the debtor does not pay 
within a certain time, the thing engaged shall remain as sold to 
the creditor for the price which they shall then regulate between 
themselves, when the sale is to take effect. And this is a condi- 
tional sale, which flas nothing unlawful in it,? provided that the 
thing be estimated at a reasonable price, either by a court of jus- 
tice, or by the njutual consent of debtor and creditor, and with a 
liberty to the debtor either to part with the pledge to the creditor 
at that price, paying the overplus, if the pledge be not enough, to 
acquit the debt ; or to have it sold by cant or auction ; or to take 
it back himself, he paying thft debt. And if the debtor makes 
choice of this last expedient, the judge may fix a tiqje for his payr 
ing the debt, aftd taking up his pledge. 

m TTbi Vfcrb convcnit ne distraherctur, creditor sufistraxerit, furti obligator : nisi ei Mr 
fncrit denuntiatum lit solvat, ct ccssavcrit. L. 4, lT.de pign. act. ' 

These three summonses,' or notices, are not in tuo with us. For, as has been remarked 
on ti^ ninth tdticle, the pledge cannot be sold but by ad order of the judge, if the debtor 
does not coriscfot to the Sale. So that we have conceived this tenth article in a manner 
conformable to bur usage. !->'• 

° L.ult. C. de pdet. pign. See the eighth article of the tjdrd section, andthejleventh 
and twelfth articTeitofthetwdfth section of She Contract of Sale. ^ ^ 

•£.16, 4 tilt. I>. depign. el Kgp. See the fbtirth drttcle of the fifth section oftheCbn- 
tiactofSale, and the Seventeenth hrticleof the' second section of Cbwhants; < ‘ L. ult. G. de 

jure dg/rt. impair. . 



>TO» ■ 01 VUr [p£*« KMtoKlfc 

XIL 

v l^TlG,. When several TMngs \ are pawned or mortgaged f&n the 
game Debt — *■ If several things are pawned or mortgaged, ferone 
and th©- same debt, wliether by a special or general mortgage,^be 
creditor has it in his choice to exercise his right of mortgage upon 
widdhofthem he pleases.* Thus, the creditor to whom all the 
movables are engaged may seize upon and cause to besold'direb 
oft the movables as he pleases; and he may bkewisccbbdob 
among the immovables. But although all the movables andim* 
movables of a debtor be mortgaged, if the debtor be* a minors the 
creditor cannot expose to sale nor seize upon the immovables till 
he has firsit discussed the movables.* v . ■ ,J . ' a r. « h 

' XIII. 

- 1711. Whether the Debtor may release one Pawn by ■giving 
another in its Stead, or by offering Bail. — The debtor who- hath 
mortgaged a thing, or given it in pawn, cannot disengage it with* 
out the consent of the creditor, even although he should offer bail; 
for this security is not equal to that of the pawn. But if he offers 
another pawn which is worth as much or more than .that which 
he gave at first; and if, for example, instead of a bed, a suit of 
hangings, or other movable that is pawned, the debtor, who has 
Occasion for them, offers silver plate of a sufficient value; and 
which is his own ; it would be equitable not to indulge the cred- 
itor in his unreasonable capricious humor, if he should refuse to 
accept of it.' . . 

*1 , : “ * •••'..•■ ... 

XIV. 

1712. If several Things are engaged for one and the same Debt. 
-w*JEf the debtor hath engaged several things for the security of 
one only debt, he cannot release any one of them without his 
creditor’s consent, unless he pays the whole debt.* v v- ? • 

v de «R*Sr. pig*. 1 ;,v . 

,% D. tUr* jud. This law touching flic discussion of tho movables is abol- 

ished by the seventy-fourth article of the ordinance of 1539, and it is observed in Franco 
wily with respect to minors, except in some customs which direct that the movables be 
flmtdiseuascd before they proceed to the seizure of the real estate. • . •:« f- 
f X."iO, i). «fapipw. ad.;— ji. 3S, iXdsmomd. 

* L. 19, D. de pign. et hyp. 'l'ho equity of this article is more appairent, in . omp usage, in 
immovables' titan it Is in movables; For as to immovables, each- c r e di t o r, who knows 
nothing of the mortgages which other creditors bctve, may retato hu ora iuartgege upon 
the whole estate of his debtor, and thereto no iacon venicncst in it. ? Butas to movables, 
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... ;; 1713. ’Tho Moneys arising fromtkeFrkits of the Thing pdtbhed 
or mwtgaged. must first be applied to the Discharge of the Interest, 
arid netet of the Debt. — ' Seeing the mortgage is given as a secturity$ 
notpnlyfbr the principqj debt, but also for the interest* if anyris 
due ;;and that the interest is a recompense for the loss which the 
creditor > sustains by the debtor’s delaying to acquit the principal 
debt$ the moneys which may be raised from the fruits of the 
thingpawned or mortgaged, not being sufficient to acquit both the 
principal and interest, must be applied in the first place to the dis* 
Charge e£ the interest. For the debtor must begin with indemni- 
fying his creditor for the damage he has sustained by this delay.* : 

XVL 

,,■1714. Effect of the Mortgage before the Term of Payment — ' 
Although the term of payment be not yet come, yet the creditor 
may exercise his right of mortgage for his security, according to 
the circumstances. Thus, he may oppose the sale of his pledge, 
whether it be a movable or immovable thing, in order to preserve 
his right.” 

XVII. 

1715. Mortgage for a Conditional Debt. — If a mortgage hath 
been given for the security of a debt which depends on the uncer- 
tain event of a condition, he who may become creditor when the 
condition shall happen, not having as yet acquired his right, can- 
not in the mean while bring his action for the mortgage, whether 
it be to get the pledge that is engaged to him to be sold, or that 
he may be put in possession of it* But when the condition shall 
have happened, it will have thab effect which is called retroactive, 
which wfil give to the obligation and to the mortgage their fence 
from the day of contract, in the same manner as if there had been 
no conation at all inserted; So that this creditor will be preferred 
before the intermediate creditors ; that is to say, those who have' 
become creditors between the date of this conditional contract 

■which have no sequel by a mortgage, if the creditor takes of them in pawn to s mack 
greater value than his debt, there might be a hardship in s%ch a proceeding wliidt might 
justly deserve to. be repressed. ■ • 

‘ See the fourth article of this section. L. 35, D. xl» pignor. ad. See the fifth sod sev- 
enth articles of the fourth section of Pagmentf * 

“ L. 14, JDl dtpign. et J^>. See the following vticle, 
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te event ofvthe condition. -And he may in<theme*ui 
before ihe-conditiOn has happened, wateh for 


bisrigbt,either by preventing fraudulent alienations, oar hindering 
seizures of the estate subject to his mortgage, or interrupting' the 
preemption of a third in possession.* * 



XVIII. 


1 


, 1716. . Effect of the Mortgage of a Second Creditor upon a Thing 
engaged to another. — If a debtor, who has already mortgaged ^, 
land or tenement to a creditor, engages it to a second, although 
this debtor, to avoid the crime of stellionate, declares to second 
creditor that the said land or tenement is already" engaged to 
another, the mortgage of the second creditor will have its effect 
not only upon so much of the land or tenement as remains over 
and above the value of what is due to the first creditorjhutit 
affects the whole land or tenement, so as to render all and every 
part of it subject to this second mortgage, after the first creditor 
shall have been paid off. And it would be the same thing 
although the debtor had particularly expressed that he engaged' to 
the second creditor only what should remain after the payment ■©£ 
•the first. For after the first creditor is paid off, the remainder 
would comprehend the whole land or tenement.* ..*■ ’ > odl 

. ; . . xix. • 

< 1717. Of the Expenses which the Creditor has laid out on Hike 
Pledge. • — . All the effects of the mortgage which have been men- 

C. ‘ . : . : .. .. r 


* L. 13,4 5, D.«fe pign. et hyp.; — l. 9, § 2, D.gui pot. ; — 1. 1, 4 1, eod. See the'fbre- 
going article. .We most take this thirteenth law, 4 5, D..de pign., in the sense and mean- 
ing explained in the article. Por it would not be just to take away from this future crcd- 
*ttOr the security of his mortgage. But under these sorts of conditional obligations,’ hue & 
entitled to opporc a seizure, and summon a third pouessor, in ordelp to internlpt]liS‘ iire-- 
•criptioa.. And the effect of this diligence is, that with regard to . the third possessor the 
estate will remain subject to the mortgage if the condition happens and with regard to 
seizures, this diligence will procure an order from the judge, to 'oblige the creditors who 
are posterior to the mortgage of a conditional debt to give security to him to whom the 
conditional debt is owing to restore to him what they shall have received, to the value of 
what, (hall appear to.be due in case the condition 4 fulfilled. , Thus, for .e^cam|df ,-jf in a 
contract of marriage a parent or other relation gives a sum of money to the drat, mail child 
Who ‘shall he herit or that marriage, and if the estate of tins dflnor 'be telkfcii hefinti' the 
birth of a male child, the husband and wife may oppose the seizure, and desire an order 
from the judge to oblige the posterior creditors, who shall be duly, ranked liecerding to 
their priority 46 acknowledge this’eonditional debt, and to give security that, they wfll 
> make restitution id ease a male child shall he born of the said marriage. • v "• ' > 

* £.15,4 2,2) de pign. et hyp.;— L IS; { Si eod.' teyTvivM ernsTi 
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tipnhd hitherto: are as so mhny engagements tot which the> JebteBr 
i iiable. And this- is likewise another, that if the creditar'hafi 


been-'at any necessary charges for the preservation of the pledge 
whether -he was in possession of it or not, the debtor is bounds to 


reimburse him, although the thing were, no longer m being ; as if 


a house repaired by the creditor had been carried away by a flood, 
Or bur At down without his fault. And if the pledge be still in 


being, and in the custody of the creditor, he may detain it for ex* 


penses of this kind ; for they augment the debt, and are a part 
<tf it* . • 


. XX. 

1718. Improvements of the Pledge made by the Creditor. — -If the 
creditor has been at any expense which was not necessary for the 
preservation of the pledge, but which has augmented the value of 
rfc; as-if he has improved a land or tenement which was mortgaged 
to him byway of antichresis, that is, that he should reap the fruits 
of it in lieu of the interest of his debt, so that the debtor, jiot be- 
ing in a condition to repay the charges of the improvements, be 
reduced either to suffer the land or tenement to be sold, or to aban- 
don it; these kinds of expenses will be moderated according to 
the circumstances. Thus, for example, if the debtor himself had 
begun these improvements, he will have less reason to complain 
of them ; or if the creditor has reaped from the said improvements 
fruits to a greater value than the interest of the money which he 
laid out on them amounts to, he will ^ be entitled to a smaller sum 
for his reimbursement. • And according to fhe other circumstafices, 
such as the persons, the nature of the land or tenement, the qualify 
of the irqprovements, the value t>f the fruits which the creditor 
shall have reaped, the time that he has enjoyed the. fruits,, and 
other circumstances of the like nature, it will be necessary to take 
such a medium as may not favor either the severity or hardship of 
the ^«^.tbr, or the unreasonable nicety of the debtor.* 4 

4; ; xxi. . \ \ 

, VilQ. The Creditor does not lose his Debt if his Ple^C^ff 
evicted*, from him. — If the creditor is paid A by the debtor’s aban- 

§ ttepignsacL ; *-? L 6* C. de pignof. -The creditor has not only ft mortgagrl&r 

i this s&tt of tepwwfce* bnt he has also & privilege. Sde the sixth article oftheftfth seefckra. 

* L* 25, ZX £38, D* de vnvmd. See the sevente&nthftiMi eighteenth 

articles of the tenth section^of the Contmct of Salt* <1 i 



*dbh$^46 liM latid or tenembni on' Whiehhe hetd Mw ‘moth 
gage, and afterwards another creditor of this debtofrcomea &rtd 
evicts the said land or tenement from him ; or if the creditor? hav- 
ing been paid in money by virtue of an order of the judge, he 
nkvih^ ^iVen security to make restitution incase the condition 
^dftf ifebt prior to his should come to pass, be obliged to returh 'the 
ftibney he had received in payment, as in the case remarited'ibn 
‘the ' seventeenth article ; his debt revives again. For it was extin- 
'.gtiished only oh condition that the payment which was made to 
'* him, Whether in land or money, should have its effect.* 

: ; :-r . XXII. .. 

1 1720. Witten the Debtor gives in Pawn one Thing instead of an- 
StKer. i— - The debtor who gives in pledge tO his creditor one . thing 
for another, as copper gilt for silver gilt, is guilty of the crime of 
stehionate, for which he may be punished according to the circum- 
stances. 0 5-.:'. Y 


XXIII. 


1721. Dow the Creditor is to be put in Possession of his^ Pledge. 
— If a creditor has a mind to take possession of his pledge by 
virtue of an agreement which entitles him so to do, and the debtor 
“opposes it, he cannot turn the debtor out of possession by force ; 
but he ought to have recourse to justice, to be put into possession 
by the authority of the judge, who will give him possession if he 
sees that he has a right to it. d 

■ si.--!-: XXIV. • ... 


1722. The Debtor cannot takdbackthe Pawn without^fke Credi- 
ibr’s Consent. — The debtor whose pledge is in the posseSsiett.of 

v His' di , 6ditbri<‘W , hether by agreement or by the authority of justice, 
j: &aniidt disturb him in his possession; And he wouid hfi gudity 
bven t>f a kind of theft, if, without the creditor’s consent, h& should. 
1 taka away a 'movable which he had given him in pawaAi^:. 

■' . .i •} At'. 

XXV. 

1723. The' Mortgage is limited to the RiglU wkieh ih& D^tor 

r- The creditor o^n pretend to ho nipte ffght in tlfeitedge 

■ ' • ■****- f * >! - * V * *• * . ■*■« ■ : , ,\| «V • JW&r. 3 

** £. 24, D. de piph.act. ; — /.I3, f 4, t). depign. '■ : 

c L. 36, D. de pign . act. See the twenties and twentjr-$rst c artides of the Erst section 
* L. 3, C. de pign. c ' ' * A 4 2,4 2, D. dt jMfc 
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than wbatthe debtor had,. 

»has engaged > 



;V ; xxvt " . ; 

1734* The Effect of tye Mortgage depends on the Effect offfce 
. •ObUffation. -h’ All that has been said in this section concerning 
theeflfects of a mortgage is to be understood only of the cc$$s 
■where the obligations, of which the mortgage is a consequence, 
■may, subsist and have their effect. For the mortgage being only 
an accessory to the obligation, it hath not its effect but when t^e 
obligaThan to which it is an accessory ought to have its effect. 
Thus, the’obligation of a minor who has mortgaged his estate 
being confirmed when he is of age, the mortgage on his estate is 
: likewise confirmed. Thus, in the case of those sorts of obligations 
which are called natural obligations, of which mention has been 
made in the ninth article of the fifth section of Covenants^ the effect 
of the mortgage depends on that which the obligation shall have* 


SECTION IV. 


or m engagements of the creditor to tiie debtor, because 

OF THE PAWN OR MORTGAGE. 

Art. L 

1725. The Creditors to talce Care of the Pledge which imn his 
Possession. — The creditor who is not in possession of his pledge 
contract^ no manner of engagement towards his debtor ; but if he 
haaihe pledge in hia custody, bis first engagement is to take care 
ofdt. . And -not only will he be answerable for^he losses , and 
'damages which he may have caused by . his own act. jand deed ; but 
the will be accountable likewise for what shall happen through any 
negligence, or i any fault, which a careful and circumspect pctSpn 

would not readily be guilty of.* 

‘ ■’ 

i, ih&p&Kkvn i. 

. • .... „ 4i -y 

* L. S 3 , 2 ).<fc regfur. l. 13,4 1 , W* act . ; -*l. 14 , eod. ; — 4 vtt. Jntt. q&.ttod. 

n amtr. oW. ; — £ 34, 4 vlt. D. de pign. act. ; —l. 3 ?in Jine, C. de pign. act.;— & 7 , «pd 


fVt 



THE CIVIL LAW* 


[pAfev ‘i.'nboi &iT 




»• > IL 

§11726. If the Pledge perishes by an Adcid&nt. • L — If the- pledge' 
perishes in the hands of the creditor by an accident, he* ‘does" hdt* 
answer for it, and preserves nevertheless his right on the ’other’ 
goods of his debtor. b But if the accident was a consequence o# 
some negligence, or of some fault, such as the theft of a movable, 
or the burning of a house, occasioned by the want of care in the 
person who enjoys the fruits of it in lieu of the interest of hiS' 
money, or who possesses it by virtue of some other engagement, 
he would be answerable for it. 


III. 

1727. Of the Creditor who uses the Pawn. — The creditor who 
uses the pawn, against the will of the owner, commits a kind df 
theft For it is not given him in pawn that he may make use 
of it, bitt that it may serve as a security to him for his payment ; 
and the thing may be the worse for using.* 

IV. 

1728. If the Creditor receives from the Sale of the Pledge more 
than the Debt comes to. — > If the creditor receives from the sale' of 
the pledge more than the debt amounts to, he will be obliged to 
restore the overplus, together with the interest from the time of his 
-delay, although it have not been demanded of him, unless he has 
used his endeavours to pay it. J 


V. 

1729. The Engagement of the Creditor who enjoys the Fruits' of 
the Pledge in Lieu of the Interest of his Money. — If th$ engage 
ment gives to the creditor a right to reap the fruits of the pledge for 
the interest of«*his money, as in the case of an antichresis, he Aught 
to restore the revenues which exceed the rent or legal intetest v that 
may be due to him. Thus, he who enjoys the rent of a hdtfse,'or' 
a groUnd-rent, of greater value than the interest of the money* that 
18 ' due to him, ought to restore the overplus ; ito the same rtischneit 
as he who receives more money from the sale df the pledge 

* $ lift. lust. qwb. mod . re cental . ; — L 13, in fine, 2>. do ptgn. act . ^ 

— W. 5v 6, G. eod.;—L 19, C. do pign. Se6 the fourth and fifth articles of 'the 
toon Of lotting and Hiring. 

6 L . 54, D. do fart. » 

It D. design, act. the eighth article of the fir»t pcfckm of t * % 
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his debt comes to, is obliged to restore the surplus to the owner of 
t^g ; pljedge,i ! But if theficuits or other revenues .of the, hpuS$S or 
la^s. which a^ ; mortgaged by way of antichresis ho uncertain,; 
ajo,d r die ofe<litor isto content himself with them instead of /the 
interest pf , his debt, whether the same chance to exceed oriialfj 
sh.Qjtt of. thp interest, and this agreement have nothing in it eon*- 
trary to law, as .in the- case of the twenty-eighth article of the . 
first section, the creditor will not be obliged to give back, any of,- 
the fruits or revenues which he reaps from the thing mortgaged,' 
although they should exceed the interest of his debt, For seeing:, 
he couM^ot demand the deficiency in case the fruits should hap- 
pen to be l&s than his interest, so likewise he is not obliged to re- 
store the overplus. But if this mortgage by way of antichresis 
should, appear to have any thing in it contrary to law, or the damn ■, 
age. sustained in the fruits to be excessive and usurious, or if the i 
creditor had no just title to his possession and enjoyment, he 
would be obliged to compensate the overplus of the fruits with,, 
the principal sum that should appear to be legally due to him.* 


VI. 

1730. Jf the Pledge receives any Augmentation. — Whatever 
augmentation may happen to the thing mortgaged, whether by ac« 
cident or otherwise^ the creditor having contributed nothing of his 
own towards it, the same belongs to the debtor ; and the creditor 
ought to restore it to him, although the pledge was in his posses*' 
sion when this phange happened to it. For these augmentations 
are accessories to tha right of property* which belongs to the 
df$btpjr.* . \ ■ * . •• 'j; • 


. • V J.J.* 

1733U Creditor cannot acquire the Property ofdtfie Pledi 
P^pnipim^r^ This is also an engagement, of the creditor, w 


i%pof$$$i°h of a. pledge, and of his heirs .and executors, thatthcya 
remfun .perpetually ; obliged, to restore the. pledge , after payment s^ .. 

m?4>,cah' nevei pretend to have acquired the prope^y>i 


I 3 9 «0«f • / 2. X 9 D~de dktr* ptgn.;-~ J. 24 > l 
d+pfai>acLiT-^& *dt< &&idistri pi^; »~i.l>7i C. de usur See the twenty^h^ ^c^ 
of the first section. • 

f L. 21, $ % D.depign* et hyp, 

* L. JBee;t]fcfi?^ntotb ertide of $16 fifth section of 

Pommkn* 
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SEC-TION V. 

OF THE PRIVILEGES OF CREDITORS. 

’ 

1732. Three Sorts of Creditors. — We must distinguish between 
three sorts of creditors: those who have neither mortgage nor 
privilege, such as he who has only a bare promise for money lent ; 
those who have a mortgage without a privilege, as he who has ,an 
obligation for money lent, passed before notaries public ; and those 
whose credit has some privilege that distinguishes their^andition 
from that of other creditors, and whioh gives them .a preference to 
those whose credit is prior to theirs. Thus, he who has lent 
money to buy a house, or to repair it, is preferred, as to that house, 
before other creditors of the same debtor, although they have mort- 
gages on it which are prior in date. 

1733. Two Sorts of Privileges. — The privileges of creditors are 
of two kinds. One is, of those which give the creditors a prefer- 
ence on all the goods, without any particular assignment on any 
one thing ; as, for example, the privilege of the expenses of a law- 
suit and that of funeral expenses. And the other is, of those which 
assign to the creditors their security on certain things, and not on 
tiie other goods; such as the privilege of tljose who have lent 
money to buy a piece of ground or to build on it, the privilege 
of the landlord of a house on the movables of his tenant for the 
rent of his house, and other privileges of the Uke, nature. 

1T34. We shall not 'put down among the rules of this section 
those of the Roman law relating to the privileges which the Em- 
peror Justinian granted to mairied women for their dowries or 
marriage portions, giving them the preference for the same -hftfere 
creditors wh® had prior mortgages,* and even before him < whose 
money had been laid out on the purchase or repair of the lands or 
tenements.* For these privileges are not in use with us, except in 
some provinces where the wife has the preference before creditors 
Who have prior mortgages, and in some places where ^he. hRE tins 
preference only as to the movables. • • .[ « 

1735. We do not reckon in the number of privileges the. prefer- 
ence Which the creditor hath on the movables that have heap gitffn 

him in pawn, and which are in his custody. For this preference 

* 

. » * 

^^.97,*. f, i 


1 JL lift. C. qui poU 
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is not founded on the . quality of the credit, but on the security 
which the creditor has taker! by getting possession of the pledge; 
But this does ribt extend to immovables, the possession of which 
does not give any preference to the creditor, if he has it not other- 
wise* And as to movabjes, seeing they are not subject to mortgage 
by our 'usage, the creditor who has a movable in pawn, and in his 
-own possession, hath his security on it. See the preamble of the 
first section of this title, and that of the title of the Cession, of 
6<)bds. m 

. Art. I. 

•* 

1786. Definition of Privilege The privilege of a creditor -is 

the distinguishing right which the nature of his credit gives him, 
and which makes him to be preferred before other creditors, even 
those who are 'prior in time and who have mortgages.* • . . , . 

II. . ; 

, i 

1737. Priority of Time is of no Importance among Privileged 
, Creditors. — Among creditors who are privileged, it is no matter 
Which of them is first or last in order of time; for they are distin- 
guished only by the nature of their privileges. And if two credi- 
tors have a privilege of the same kind, although their debts be of 
different times, ye$ they ought to be paid in the same order and in 
the same proportion. 1 * 

hi. ' ; 

C! 1788. Effect of the* Privilege.-— All the privileges of creditors 
haW this in common, that the least of them gives the preference 
' 1 before creditors who are such only by writing, or by mortgage, and 
other^who hS.ve no manner dt privilege. And among those who 
’are privileged there are some who. have the preferejjpe before oth- 
' ers; according* to the different qualities of their privileges.' /Ul 

Jfl’ 1739. - Privilege of the. Seller. — - He who has sold, an immovable 
thing, for* which he has not received the price, is preferred before 
creditors: of the purchaser, .and before all others, . as /to the thing 
‘ith&t issold; * For the jsale : implied the' qpnditipn thatt)iepur- 

-Mt It •{ ..... . - ■*: 

*■ V. 1 10, D* de pign. • ' 

m L. 32, D. de rcb. auct.jud. poss . ; — l 5^Z). qui potior . • 

b L. 32, b. de i^^d post. 9 c L. 5, D. qui? p&. 




. mima 


■y 





chaser should not he master of/the thing till he had paid the 
price. Thus, the seller who has not received the price tfcay either 
keep 4he land or tenement, if the price was to be paid befora 
delivery, or he may follow it into what hand 3 , soever it may have 
passed, if he has delivered it before payment* ■ 





V. 



1740. Privilege of him who lends Money for a Purchase. — He 
who lends money to the purchaser, to pay the price of his pars* 
chase, has the same privilege as the seller would have if he were 
not paid. For it is the lender’s money that makes the ,p*frchase 
to become part of the estate of the purchaser. 0 But,Sn order to 
transfer the right of the seller to him who lends the money for his 
payment, it is necessary to observe the precautions which shall be 
explained in the sixth section. 


* L. 19, D. de contr. empt. ; — l.%3,eod .; — $ 41, List. de rerum divis. ; — 1. 13, § 8 ,D.de 
act . empt. et vend.; — l. 22, D. de haired, vd act. vend. ; — l . 31, $ 8, D. de cedil . edicto . By 
the third article of the edict of the month of August, 16G9, as to the king's mortgages, the 
seller in this case is preferred before the king. 

The rule which gives this preference to the seller ought to be understood only in the 
case where it appears by the contract of sale that he has not been paid. For if he had 
given an aquittanco and taken a promise or bond for his payment, he would have lost his 
preference, the contract appearing to be acquitted. Otherwise those who should after* 
Wards lend to this purchaser might be deceived. And besides, tip novation of the obliga- 
tion extinguishes the mortgage. Sec the second article of the seventh section. . 

It is to bo remarked on this article, that by our usage it takes place only in immova- 
bles, and wc have limitod it to this sense. For as concerning movables, seeing they have 
no sequel by mortgage, and that the seller has lost the property of them by delivering 
them. t£ the buyer, he may scizcsipon them while they are j/i the hands of the buyer, and 
he will have likewise the preference on them for the payment of the price ; but if the pur- 
chaser has disposed of them to others, the seller cannot seize on them in the hands of 
third persons for the payment of his pricc, c exccpt in one case allowed of J*v some cus- 
toms, to wit, when the movable has been sold Without fixing any day or term*of pay- 
meat, the seller expecting to bo paid in hand. For in this case the infidelity of the buyer* 
docs not deprive the seller of the effect of tills agreement, and the seller is considered as 
remaining master of the thing sold till he is paid for it. Thus, he snes hot fid credifor of 
the price, but as owner, who claims his own movable. See the third article of the sec- 
ond section of the Cession of Goods . 

® L. 26, D . de reh . auct. jud. poss — l. 7, Cod. qui pot in pign.; — 1. 17, Cod . de pign . 
This creditor is preferred before the king by the third article of the edict of the month of 
August, 1669. As to the preference of this creditor before the king, See t vli. $ W&Z>: 
qui pot. } et l . 34, D. de reb. auct. jud. possid. This preference does not take place, setordihg 
to our usgge, in movables, except whilst they continue in the possession of the debtor/ Fqr 
when they are alienated and otftnf the hands of the debtor tittd those of the ctedftbr; 
ther the privilege nor mortgage have place any longer. See the remart on thd fourth 
article. ' ■' 
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- 1741. Privilege of him vrho lmds to preserve the Thing. — The 
creditor whose '■ money has been laid out in preserving or repairing 
the thing, as, for example, to secure a piece, of ground against tbs' 
current of a river, to* prevent the fall of a house, or to rebuild it. 
after it 9 fall, has a privilege. For he has preserved the thing in 
being* for the common interest, both of the proprietor and credi- 
tors; and it is as it were his own, to the, value of what he has 
laid out upon it/ 

VII. 

1742. FHvilege for Improvements. — Those whose money has 
been laid out on the improvement of an estate, such as to make a 
plantation, or to build upon it, or to augment the apartments of . 9 . 
house, or for other the like causes, have a privilege upon the said 
improvements, as upon a purchase made with their money.* 

VIII. 

1743. Effect of this Privilege. — This preference in respect of 
the improvements is limited to what remains of them in being, 
and does not affect the whole body of the estate, as does the pref- 
erence on account of repairs which have preserved the whole es- 
tate in being. Fqr if there remains nothing of the improvements, 
the estate not being any thing the better for them, and nobody 
profiting by them, there remains no longer any cause for prefer- 
ence. And when -the^ improvements do subsist, the privilege of 
him who has been at the charges of *themT takes place only en the 
value of what remains of the improvements. 1 * 

• IX. 

v 1744. Privilege of Architects and Workmen. — Architects and 
other undertakers, workmen, and artificers, who bestow their labor 
on buildings or other works, and who furnish materials, and in 

. f D.dereb. cred — /. 24, $ 1, D. de reb. duct. jud. pose.; — 7.1, D. de cess. Ian.;— 

1, Z>. de Ab. auct. jutf. po88. ;—l. 5, D.'qui pat. ; — C 6, eod* See the law quoted on tibo 

ftiraarticle. 

S L. 34, D. de rdf. ouct. jud. pass.; — l%$ 3 eod. See the fifth article dfthis section. ' X l f 
Qjnquib. caus. pign.p. h.tac. conir. • . * ... 

i.fc . Qmwi pignusretinere potest earn rem. £. 13, 4 8, D. de act.empt. et tmd. /these 
words, which are for the seller, may be applied to this article. For he who has madejhe 
* improvements is, with regard to them, in the stead of a seller. See the thirty-first* article 
of this section. 
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general all those who employ their time, their labor, their, care, or 
furnish any maf^rials, "whether dtbe to make a thipgy or to repair 
it, or to preserve it, have the same privilege for v tbeir ^ salaries, ‘and 
for what they furnish, as those, have who have advanced money, for 
these kinds of works, and which the seller ,has for the price of the 
thing sold. 1 

X 

1745. Privilege of him who fends to the Undertaker of a Work. 
— If a third person lends to an architect, or other undertaker, 
money, which is laid out on a house or any other work/rfftid the 
said money has been advanced by order of the master for whom 
the said work is to be done, this third person shall have the 
same privilege as if he had lent the money to the master himself 
for that use. 1 But if the money was lent without the master’s 
knowledge, or without his order, and if the master has paid the 
said undertaker, he who has lent the money will have his action 
only against the person to whom he lent it. But if the master 
has not paid the undertaker, this third person may use the privi- 
lege, whether he has lent the money by the master’s order or with- 
out it, provided he has taken the precautions which shall be 
explained in the sixth section. 

XI. 

1746. Privilege of Carriers and others. — Carriers have a privi- 
lege on the goods which they have carried, -for,, the carriage of 
them; and for the duties of toll, customs,* or others, which they 
shall have paid on account of the said goods. And the same 
privilege have all those whose money has been laid out in ex- 
penses of the like necessity, such as for the keeping and feeding of 
cattle, and others of the like kind. m 

XII. 

1747. Privilege on the Fruits of the Ground for the Rent of the 
Farm. — The proprietor of an estate that is farmed out has the 

1 In the same manner, and with much more reason, as those have who lend money for 
these kipds of things. /See the fottrtb* Bixth, tenth, anA eleventh articles of this section. 

See, concerning tills privile^ with regard to movables, the remarks on the fifth article, 
as also on the eleventh and twelfth articles. ' 

e 1 L. 24, § 1, A de reb. auct. jud . — L 1, D . in quib, cans. piyn. vd hyp . t c. 

m L . G, d. 1. $§ i k 2, D . qui pot . See, concerning tills article, the remarks made on the * 
fifth and ninth articles, and on the article which follows. 
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ptefefentte 'tin the fFuits that dtt* It for the payment of his 
ferit And tiS^’^NeSererio^ few, although the lease 

make nd 'r&etitfiMi'of It. iFtolr tHd$c fHirits ‘are hot so much his 
pledge ah thh/ '^r« his pfbjperfV, till "he f h&a got payment of his 
rent? ■•* '* * 4 


• XIII. 

1748. Privilege of a Quitrent and of the Pension due from an 
JSmphytevtical Tenant. — He who haf made a grant of an estate, 
on condition to have a quitrent paid him out of it, or who has 
given ai*emphyteutical lease of it for a yearly rent or pension, hah 
a privilege for his said quitrent or pension upon the fruits grow- 
ing on the estate, and also upon the land itself, into what hands 
soever it may pass. And if the possessor of this estate sells it, or 
mortgages it, or farms tiypit, or disposes of it otherwise, or if it 
be seized on and sold, theTfirst owner will be paid off his quitrent 
or pension, as well out of the land itself, or out of the moneys aris- 
ing from the sale of it, preferably to all the creditors of the pos- 
sessor, as out of the fruits of the ground which are in being and 
in the hands of the possessor. 0 


XIV. . 

1749. Privilege\m the Movables of the Tenant of a House., for the 
Rent , and Consequences of the Lease. — The movables which ten- 
ants have in the houses which they rent are engaged to the land- 
lord of the houa?, ahd preferably to ojther creditors, for his security, 
not only of his rent, Wit of the other consequences of his fease $ 
such as dilapidations, if any have happened through the fault of 
the tenant, and all expenses, costs, and damages which the tenant 
may be^tia&e to on acc'ount of his lease? 

• 

" L 7, D. in quib cdu9 pign vel hyp tac contr ; — l 3, Cod. eod. This preference is to 
be undergtood, according to our usage, of fruits which either are not separated from 
the giound, or are still in the possession of the debtor. For if he has sold and delivered 
them to one who has bought them fairly and honestly, they cannot be seized on in the 
hands of thc^purchaser. Thus, he who in a market bujs com of a farmer cannot he sued 
by tje proprietor of the ground where the corn grew for the payment of the rent of his 
farm, for he ought to have token cpre of his payment. This privilege which proprietors 
have for the rent of their form belongs even to those who have no leoie in wrifeh|g. For 
it is enough that it appears that the fruits which they lay to are the produce of their 
ground. See the fourteenth article. * 

° L 15, D qui pot.; — /. 31 , D, de pign. et liypoth* 

P L 4, Z>. in quib. cao&^rtgn. vd hyp . toe Oontr.; — 1 . 1 dt. Cod. eod. ; — 5, C. de loo ; — 
l. 2, D. in quib. caus pign • See the eighteenth article. Although this tent does not men- 

vol. i. 58 
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; sjxti ,/ XV. < , 

1750. Of the Movables of the Under-Tenants. ■^ JS thereare 
under-tenants, who occupy only one apartment car other portidn of 
a house, their "movables are engaged only for the rent of what 
they dccujpy. And if they pay their rent to the^tenant who let it 
tb them, the landlord, who did not attach the rent while it was in 
their' hands, can pretend nothing, either on their movables of their 
rents: for they may pay their rent to the person who let the lodg- 
ings to them ; although if they pay it to the landlord of the house, 
it will be a good payment, if the tenant owes him his rent.9 

XVL 

1751. Exception to the two foregoing Articles. — The prefer- 
ence which is spoken of in the two preceding articles is to be 
understood only of the movables which the tenant has in the 
house as furniture to it, or which he designs alwgjps to keep in it ; 
and not of such goods as he has put there wugpesign to trans- 
port them to another place ; as, for example, a'^uit of hangings 
which he had bought to send to another house. 1 

XVII. 

1752. Another Exception. — li a tenant takes into the house 
which he rents another person, giving him his (lodging gratis, the 
movables of the said lodger will not be engaged for the Tent of 
that part of the house which the tenant accommodates him 
with.* 

XVIII. 

1753. Privilege for the Rents M>f other Buildings besides Dwell 
ing-houses. — This privilege of landlords of housed upon the 
movables of 'tenants extends also to the proprietors of shops, 

lion the privilege, but only the tacit mortgage, jet this mortgage is privileged, and it & 
the usage with us. 

If the movables belonging to the tenant are not in the places which are let, when thp * 
landlord sues fbr bis payment, he cannot lay claim to them when they are in the hands of 
third persons, unless there have fcfeen some fradd in alienating them to his prejudice* 

This privilege on the movables of tenants belongs also to those landlords who hafe no 
lease in’ Writing* (For it is enough that these movables are fbnnd in the house which is 
held by lease,to appropriate $hem to the landlord See the twelfth article, apd the re- 
mark on the twenty-third article. * 

* JL 11 , § 5, D. de pign. act. See the seventeenth article. 

r L. 7, $ V, D. in'qvib. cans. pign. ;—L a 2, in/ D. depign* cthjp- 

* ^ D* in qwib. ccm. pign. c / 
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■Warehouses, granaries, and of aji other places, upon the goods 
tenants of the said places may have in them*! : 

xix , . 

1754. Privilege of lh$ King, — All the effects of those wbo are 

indebted to the crown, whether they be officers that are account* 

able hither for forms, or other receipts and disbursements of the 

public money, are mortgaged for all the sums of this nature 

which they may chance to owe, although there be no express 

obligation of them, nor condemnation in a court of justice.* 

% 

XX 

1755. The Date of the Mortgage of the Crown. — - The mortgage 
which is acquired to the crown, on the estates of officers who. are 
accountable, farmers, and others, who receive the public money, 
takes its origin from the moment of the title of their engagement; 
as from the date of the lease, if it be a farm; the date of .the 
patent, if it be an office ; or the date of the agreement or com* 
mission.* 

XXI. 

1756. In a Competition of Mortgages , that of the Crown takes 
place only in its Order. — The creditors who have a mortgage prior 
to that of the king preserve their right on the immovables of thejr 
debtors. And the mortgage which the king has takes place only 
in its order.* 


1 Is . 3, D. in quib . cans, pign, 

u L. 2, C, in quib . cans, pign . vel hyp. tac. g pntr . ; — l. 3, C. de privil.Jisci ; — L 46, $ 3, D. 
dejur.JUcu the fourth article of the edict of the month of August, 1669. The rule 
explained in this article does not only relate to officers that are accountable, and to others 
indebted to the crown, but it is also to be applied to those who receive and collect the 
public money in the towns and open country ; such as consuls, receivers, collectors, and 
others, whether they take an oath in judgment, or whether they officiate upon their bare 
nomination. See the next following article, and the twenty-third article! with the remark 
on it. > 

* L. 3, C. de priv.Jhc. This* mortgage of the crown is regulated after this manner by 
the fourth article of the edict of the month of August, *1669, 
y f £. 2, C. de priv.Ji*c. ; — l. 8, D.qui pot. ; — L ulb eod. See the following article. We 
must add to this article, that, with respect to offices, the king has the preference on the 
moneys of the office bn account of which the debt is due, got only preferably to the credi- 
tors by mortgage, but even preferably to the seller himsrtf, on the price of; the office, and 
the perquisites annexed to it, according to the second article of the edict of the: month of 
August, 1669. Which is grounded on this, that the office was originally granted by the 
king with this burden, a(d that it is therefore tte proper plfedge of theking, engaged by 
privilege for whatever the officer may be indebted on account of the office. 





XXII. r*iy 

, vilTSSf,: Exception tp the foregoing. Rule, rirt. The fpregojajg 
tpr he understood only of the immovables which the . debtof 
acquired before his engagement to the crown. But. as., to tbqse 
Whieh the. debtor acquired after the said engagement, the king is 
preferred before the creditors who are prior * to his mortgage, 
although all the debtor’s estate, present and, to. come, had been, 
mortgaged to them; And in this concurrence of mortgages, which 
begin to have their effect in the moment that the. new purchase is, 
made, the mortgage of the king takes place before the others.* 


XXIII. 

1758. Preference of the King before , all Creditors who have 
neither Mortgage nor Privilege. — With regard to creditors who 
have neither mortgage nor privilege, but only a bare personal ac- 
tion, the king is preferred before them on the immovables, because 
he has always a tacit mortgage without covenant. And he has 
also the preference on the movables before those who attach them, 
and before all the creditors who have no privilege. But the credi- 
tor who has upon the movable one of the privileges explained in 
this section, is preferred before the king. a 


* 

* L. 28, D. de jure Jisc. Pursuant to this text, the same thing hath been ordained by 
the third article of this very edict of the month of August, 1669, but with an exception for 
the preference of the seller and of him whose moneys have been laid out on the pur- 
chase, provided that mention be made of the moneys being so employed in the ^articles 
and dep 4 of contract Wo might add, ns a reason for this preference of the king ‘on the 
Estate that is acquired after that the office? has been concerned hi the receipt of the public 
money, that it is presumed that the moneys which the said officer, or other person that is 
accountable, owes, to the king, have been lf*id out on these new purchases, or that the 
credit which the said employment gave him harf facilitated the same. t. ’ ! ! * ; * 

‘ * Respublica creditrix omnibus chtrographariis creditoribus prrcfertur. Z* 38,* ^1 
•de rtb. auct, jud. pofc Fiscus semper habot jus pignoris. L. 46, $ g, A) dejupeJfa<n. } i'Ppt 
word republic in the text does not signify the exchequer. V. L 8 , D.quipot. Tl^ prince 
I* with much greater reason entitled to this privilege. . * 7 * " * 

We have added in this article the preference of the privileged creditor ori the trio**- 
blcs* before the king; because this preference is ordained by the first article of the edict of 
166 $, contrary to ill© disposition v of die Rotngm law, which gave to > 
preference 4ven before him who had sold or repaired the things as Jnstinis^ i gaya 
wise tO thCwife tor her marriage portion preferably to those veiy prirUcgSllff; 
do rfk &tf& jtid. poe$i i Nov. 97>cap. 3. As to the privilege of resit pn the ^ov^blq^of 
the tenant, this edict gives untd£t the preference before the debt , dne tp^dhe^ k|ng!outy for 
the last-nix moftths, • *: :■ ■ r,^.- ,. v y .y\ 5 . 

What is said in this article, that foe king has i- always a taciimorigBge,ie to be nnj 3 er- 
4tOod drily of smwa dni? t£> thqkirig fbrcausetfd’hfch haVfe bOeri nvmiieupdv In thenwiei^enth 
article, arid not for the land-tax and othfcr imposts due from private 



’■^=W-V: / '.;. ' , XXfV. ■ ^ 

^Frivittge of Fdneirdi Charges. — Merchants* tradesrrtSn, 
aiid* others, to whotii any thing ii' due fdr funeral charges, have? 
tlfife if' action against the heirs or executors, and if there be no* hears, 
or executors, they have It against, the goods of the deceased* 0# 
if they,bad contracted with him; and they have, moreover, a privl* 
lege, even although the goods of the deceased should not be suffi- , 
dieht to pay his debts; provided these charges do not exceedwhat 
Was Reasonable to be laid out on the funeral, according to the 
quality „ and estate of the deceased. For the necessity of this 
expense Ihgkes it necessary to favor with this privilege those 
who furnish it.* But if the funeral charges exceed these bounds, 
even although the deceased himself had ordered them by his lSst 
will and testament, the privilege will be restrained to what shall 
be judged reasonable and just, according to the circumstances.* * 

XXV. 

1760. Law Charges. — The expenses of proving the will, or 
taking administration, of making inventories, of sales, orders of 
•ourt, and discussions of movables or immovables, and all other 
necessary law charges, are preferable to all other debts. 0 For all 
the creditors are concerned in these expenses, they being laid out 
for their common interest. 

- ■ XXVI., 

. 1761, Preference, *on the Goods of Subtle m Depositaries r fot TThirigi 
deposited in their Sunils. — In a competition among the crdflitqrs, 
of jitiblic' depositaries, whose function is to receive- the sums -of 
money or x>jjher tiungs that ar^ to be deposited by order of 'court, 
the persons who are to receive back what has been thug consigned 
of ‘deposited are preferred, on the proper goods of these deposits* 
ties,' before ' their ' private creditors, who have neither mortgage nor 
privilege. And this preference is founded uppjS’||ei interest 

thfcrf Ittfpiislii* th&e to nom«rtg*ge for them on -dri jmmoTablts, mdew it te.-fet planer 
therlafiSilHkx ; li a real 1 harden ; bat only apreference ontho Ante, And & »*:for 
tiii^rtasoa thitwe* Ware qaotodon the privilege oftho king thin text e# Ifflf, 

tkSi: A H&ltiil'piiflK vdhyp.tac. totOf . Universe bolla eoram qai 'cennentin^vkA pigr 

l^brs'iTV : - / r,,: ■■■ .*• ... !>•.*>> 

* L. 15, D. <h rdig. a stunpt. 1 fun. ; — l. f, eod.;—v. 1. 17, D. de reb. OMfc Jmk-fmtrS •#*. 

D. ■ *. . 

i d^efc^Js Wi D. idl#fFaIe.i—L uU. h #{ C.<k'jm*,<m-u8« fcfr* 

-“"i** w-l v - .. , .•■.:< ...... •. 
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<pub)ic has in the safety of those deposits which, peopi# *«*fe 
obliged to consign into their hands. 4 ' 

‘ ‘ ’ XXVII. 

^ > ' « i •/ * » 

1762. Preference as to the Deposit that \ is iit Being. — If among 
the things deposited, of which mention has been made in the 

* .* , • \ 

d L. 24, § 2, D. de reb. auct. jud. post . ; — l. 8 , D- deppa. Besides the privilege explained 
in this article, the usage in France gives to creditors who are to receive bade xponeys pr 
other things consigned by order of a court of justice two other sorts of security. One is 
A mortgage on the whole estate of the depositary who is charged with these sorts of db 1 * 
posits; and this mortgage is the effect of the authority of justice, purauaif* to what has 
been said in the fourth article of the second section. For as it is the public jusritb tlytf 
charges them with these deposits, so it appropriates their whole estate for the security 1 
of the things deposited. So that the persons to whom.the things deposited ore to be re- 
stored will be preferred before the other creditors of the depository who have mortgages, 
if the thing was deposited before their mortgage was granted. The other security is the 
appropriation of the office whose function it is to receive deposits of this nature, spqh 
as are in France the offices of the receivers of moneys brought into court, and those of the 
commissaries of the ch&telet, who are depositaries of moneys or other effects, when they 
proceed to seal up the effects, and to make Inventories, and on other occasions of the like 
nature. For as the function of receiving these deposits is proper to these offices, they 
ate naturally appropriated for the ffienrity of those whom justice puts under the necessity 
Of depositing in their hands. Thus, this appropriation of the office for the Sfeduritjjr ot 
tfr$$e deposits gives a privilege to the creditors who are to receive them, and moke? 
theip preferable to all the creditors of the said officer who have mortgages, even although 
they be prior in time. * But this is to be understood only of office that are peculiargj||cs- 
rined to this function. For if the court had ordered the moneys to be deposited jflRke 
bends of another officer, whose office was not intended for this function* the* v^orife 
put into )us hands by the authority of justice would give, indeed, a mortgage upop bis 
office, hut it ought not to give a preference. For his private creditors would ijnd, them* 
selves Received by tlii9 preference, which they could not possibly foresee ; whereas the 
creditors of the person who by his office L a public depositary cannot but know that hit 
oj$co is appropriated for indemnifying the creditors of tilings deposited into hie hands: 
See (ho three following articles. kt ’ r r 

" It may be asked, concerning the mortgage wflfieh the creditors of sums' deposited have 
on the immovables of the public depositary, from what day this mortgage will have its 
effect Whether itVill be from the day that the said receiver enters* on bis office, as in*' 
the case of minors, who have a mortgage on the estates of their tutors from the day Of 
their nomination, for sums which they are to receive only a long time after; os IP it wQl 
eepU pence only from tho day of depositing the money* If the mortgage takes piste* foofn 
the day of the admission of the public depositary to lus office, the creditors off the mo my$ 
that wem last deposited will be preferred before .the particular creditors of the public 4 cmI» 
popitgry who have mortgages, unless their mortgage be prior to tho admission of ttbOteflN *■ 
ocr; and i£ on the contrary, the mortgage takes place only from the day of Hiking ' 
deposit, $ would seem to follow from tlgence that .tho creditors <©ff the wsraral 
oipghMp be pre&nod one befbhfethe other on the immovables* aceocdlng^to the tfnterof 
the consignments, although they come all in proportionably as to the optics Of ' the office^'* 
without fwj regard tf> the dates of their consignments, as shall be shoWn In'the twehtyi 
ofctih as^fele.' , , • > . * » * - *i* N * * ■ , « . **■ 

pretend to decide these questions here, hog to treat of them 
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foregoing; article, tfesre be someJ of^h^iii being, thbBe Whbha^c 
deposited them, or the persons to Whotn they ought ' 
will recover them preferably to all other creditors, for it is their 
own proper goods.* 

<\ t \. « 

XXVIII. 

'*■■1' 1 ‘is 

1763. He who innovates the Debt loses his Privilege. — If he 
%riib was creditor to a public depositary because of imbneys depos- 
ited into his hands, such as those who arc to receive back, moneys 
that have been consigned by order of court, or for some other 
cause, hal yi novated his debt, and changed the nature of the de- 
posit as if he lias taken a bond as for money lent, he will be enti- 
tled no longer to any privilege; and it would be the same thing 
as if be had left his money in the hands of the depositary, that 
he might receive interest for it; for he will have thereby changed 
the nature of the deposit, and converted it into a contract of loan/ 


XXIX 


} I764i Coitburrence of Creditors for several Deposits. — ^ he 
tliree preceding articles relate to the competition between creditors 
who are to receive sums of money or other things deposited; and 
the particular creditors of the public ’depositary. But as to. ikies 
creditors of sums of money or other things deposited, if they comb 
in competition with one another for their respective deposits, thu 
privilege which they had all of them on the office of the recqivOr^ 
aftd their preference* before his partiaalar creditors, being common 
tpithejnail, they lose tke effect of it among themselves, am? they 
come all in to share equally in the price of the office, i n propdfc? ; 
tion to they: respective claims.* So that, for example, all.tlje' 


■/.. .-vruif '}’ # 

more than of other* which might be started on this subject we make only this transited " 
remarks ta^botr how much it is tote wished for that this matter were folly settled/ <; * 

wie& jud- possi ■ ■*"'& 

.■£.& £4*^ By EiKk iwbi auct. jtidi poss. ’ He who takes interest fbr a stitn 6f Aoney WfifW 
he baii^posited mto ftnotber's l^^ becomes creditor of it as of money lent. 
dep&sUiiixttfitgfes no interest, neither can tbo depositary *owe any; So that when 
intei^^ it:iai tbteaQ^ te4<a:3 not keep the money any longer as a doposiV but 'febb^ 
vefts ititahis own pw^tose, with the, consent of tbo person who onght to ifcMteitV 
Aaifltoi ceeetang^ ft is voc' lawful on* the pair* of the ^ditttr,^e*it 

etaaskof tteintention of the creditor and of tfcft debtor to <ten^e r ^tlte ae^6ii« 
h^ASQPMt tfikpaii *»« .7**: .;«{* 

Jt JiH 7i HUsxs to 1 understand the&nfcurrtl^ 091 

only with respect to all tSh# creditors of one order, considered together as harlnj^Oiftr jittP* 
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creditors of one order, whose consignment was prior, coming 'id' 7 
.competition with creditors of another order, whose consignpaent 
was made a long time after the first, there would he no preference 
given to the first on the price of the office that is subject to their 
privilege ; but each order of creditors would have a proportibftable 
share of the price, according to the value of the effects consigned* 
by every one of them. For it is by virtue of their privilege fhaff' 
the creditors of these orders arp entitled to receive the price of this 
office, which was made a part of the estate of this officer q pjy 
upon condition of its being equally appropriated for the security 
of all the sums of money or other things that should ^‘thereafter 
deposited in the hands of the said officer. ' 9 ‘ 

XXX. 

t 

1765. Effect of Privileges. — - All privileges make a particular ap- 
propriation, which gives to the creditor who is privileg^tthe thing 
fpor his pledge, although there be neither covenant nor WRdemna- 
tion which expressly mentions this preference? For it is annexed 
to the title of the credit, by the nature of the debt, and although 
qo express mention be made of it And if the debt were not of 
iftelf privileged, it could not be made such by the effect of a cove- 
nant. 11 

XXXL 

1766. Difference of Privileges as to the Appropriation of Goods. 
— Afnong the privileges of creditors, there < are some which affect 
only one particular thing, and do not reach to the rest of the 
goods ; and others affect all the goods in general, without distinc- 
tion. Thus, the privilege which the proprietor of a groend has oq 
the fruits of it for the rent of his farm, that of^a .seller for the* 
price of the thing sold, and that of the person who has lent njoney 

sums that jure duo to them But as to the creditors of each order atndttfc tSftnjdMl* 
ttore*fif to contribution For ever y one of them ought toreoehre, in An cnpfafct$fc tofcfe* 
bo fs placed* the sum which ought to come to him according a* to if 
who Is ranked in Ae first place ought to receive his whole debt, if tb 
although Am should not remain enough for the others. ' 1 

We have set dorm in this aittclo Ais concurrence between creditors of sev er a l orders 
only as So A m moneys amine from Ae sale of As office; for His their C©*pjnop y gtqdgfti 
appropriated to them by their privilege : an£ we have not mentioned A^jHMpeueo^cigr* 
retoS on Ab other goods of the officer, Concerning which, Ae reader roy 
last remark made on Ae twenty-sixA article* rt , L ,r, « 

s * This is a consequence of aO Ae foregoing articled, Q d 

td hyp. tac* conit. * 
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* 

to buy lands or tenements, or to make improvements on them, do 
not extend to all the goods of the debtor ; but are limited to the 
thingtf appropriated for the security of that particular debt. 1 And 
these creditors have against the remainder of the debtor’s estate 
only a personal action, 1 of a mortgage, if they have stipulated it. 
But law charges and the funeral expenses have their preference 
upon' all the goods without distinction. 


XXXII. 


1767. Competition and Preference among Creditors who are privi- 
leged. — Ajfnong creditors who are privileged, some of them are 
prefeifed befbra others, according to the nature of their privileges, 
and the disposition of the laws or customs." Thus, he who 
has furnished mor^y to repair a house which was in danger of fall- 
ing is preferred to the seller of that house, who demands the price 
of the sale. Thus, he who has let a barn to a farmer will be pre- 
ferred for the rent of his lease before the proprietor to whom the 
farmer is indebted fgr the rent of the farm, on which the fruits 
which are put into the barn grew. Thus, the expenses at law being 
the debt of all the parties, they are preferred to all privileges what- 
soever. .Thus, those who have privileges on movables are preferred 
to the privilege of the king.® Thus, funeral charges are preferred 
before the rent duetto the landlord of the house, on the movables 
of the tenants.® Thus, in all the cases of a concurrence of privi- 
leges, their preference is regulated by the distinctions which the 
mature of the said privileges makes. 

XXXIII. 


1768. A Case of Preference among Creditors toko have the same 
Privilege. — who sells a llbuse occupied by a tenant reserves 
to himself the rent of the house for a certain time, and it be agreed 
that the movables of the tenant shall serve as a pledge for the so* 
qurity tthe rent reserved to the seller, as well as for the rent which 
shall fah afterwards due to the buyer ; the seller shall be paid in 
t)^ first place out of the ihovables, if their agreement has not regu- 
lated it otherwise.* 1 


* • 

the fol&rofntf'artiele. This Is aeotueqoence of the nature of a privilege.* < 
££ 17 , Cl'dtpi&t. ' , • , , , 

Tfcfc U a convenience of the nature of pfbtlegea. See all the article* tt this section 


* See the remark on the twenty-third article, 
fl. *>• r. 


P Iu 13 , D. quifxHwr. 
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- XXXIV..' ^ ; ■ . 

1769. Three Orders of Creditors; — Itfollows from fill the .pre- 
ceding rules, that among creditors' there are three orders.* The 
first is, of those that are privileged, who go before aU.theothers, 
and take place among themselves according to the distinctions of 
their preferences. The second is, of those that have mortgages, 
who have their rank after the privileged creditors, according to the 
dates of their mortgages. And the third is, of creditors by writing, 
and others who have only personal actions, who, not beijeg . distin- 
guished either by privilege or mortgage, come in therefore^ jointly 
together, and share equally in proportion to their debts.* • i 


SECTION VI. 


OP SUBSTITUTION TO THE MORTGAGE OR TO THE PRIVILEGE OP 

THE CREDITOR. 


ip 

1770. Explanation of the Nature of Substitutions, and of their 
Kinds. — Although this matter of the substitution to the rights, of 
creditors, being in itself simple and natural, ought^p be plain and 
easy ; yet the different ways of acquiring the substitution, and the 
inconveniences which one may fall into for vpnt of observing in 
every one of them that which is essential to it, cause a multiplicity 
of combinations which may perplex this matter, and render , it 
obscure and difficult. For which reason we have judged it 
would be useful, before we proceed to explain the rules thereof, to 
give in a few words a general idea of the nature of substitution, 
and of its kinds, and what every one of them may have peculiar 
and essential to it. ’ * * 


1771. Definition of Substitution. — The substitution whwh we 
treat cohere is nothing else but that change whidh puts another 
person in the place of the creditor, and which makes the£ght»,$e 
-mortgage, the privilege which a creditor has, to passtothe person 
that is substituted to him, that is to say, *who enters intp.bjs right- 

1772. The most sirAple manher of substituting*, 

makes the rights of the creditor to pass.always to blm/wh^Js Sld^ 
•titutod, is- the assignment which the creditor maj£ea.a£.,hM rfeM?- 
; are of several Bogs* Some are general, VffM$ 


• i . : 

* TSiUia * 


’* && 
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rights, such as the sale of an inheritance, which transmits to him 
who buys it all the rights of the heir, that he may exercise them 
in thef same manner as the heir himself might have done. Others 
are particular, of a certain thing, such as the assignment of a bond. 
Some are gratuitous, as %n assignment made by a donor to a do- 
nee, when the donation contains debts due to the donor, or other 
rights. * And there are some assignments which are made for a 
valuable consideration ; as if a debtor assigns a debt that is owing 
to him for the payment of his creditor, or if a creditor makes over 
to a third person, for a certain price, a debt that is due to him. 

1773. ^jl these sorts of assignments have this effect, that the 
assignee su<!fceeds in the place of the creditor, and that he may ex- 
ercise the rights which are made over to him in the same manner 
as the creditor might have done himself before the assignment, 
and with the benefit of the mortgage and privilege which the cred- 
itor had. 

1774. There is another manner of substitution to the rights of a 

creditor, when his dqptor, borrowing money to pay what he owes 
him, agrees with the person of whom he borrows, that the moneys 
shall be applied towards the payment of that creditor, and that 
the person who lends the money shall be substituted in the place 
of the said creditor. And this acquires to this new creditor the 
right of the first, provided it be mentioned in the acquittance that 
the payment is made with his money. For the debtor who had 
power to engage himself to the first creditor may also engage him- 
setf dii the same* conditions to him who pays off the first creditor ; 
and by putting him in the place’ of tlTe first creditor who receives 
his moneys, he does no wrong to his other crecMtors, and changes 
nothing in their condition. • 

1775. Th<J substitution nrAy*likewise be acquired without the 
obneetti Of the creditor, by an order ^ of the judge, and that either 
vritii 'the' debtors consent, or sometimes even without it. # Thus, a 
tutor wito is willing to acquit with his own money a debt owing 
hy Ms ptipil' fo a creditor, who refuses to substitute him in his 
fooih, niay procure an order to be made for substituting him. in 
the 4 >labef of ' the creditor upon his acquitting the debt. And in 
this cairi'the' authority of justice transfers the right of the creditor 

pays' him, provided he .produce the Order of 
tj&aiti for hfe substitution, and make it appear that the creditcnrhas 
been paid with his moneys. For the judge does to him who pays 
for another odly i tfeeftmejustie*i l^iat is due to him from the’ 
debtor, end that: without prejudice to any other person. 
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1776. Thiefrfe is yet another way Of acquitting a judicial substitu- 
tion, ytithetat ; thC deed of the person to wboth the tightobelongs, 
and even against Ma wijl ; as if the ! debts Owing ^ a debfbr are 
sold by decree of a court of justice; Forfthe cottrt^^ves tp the 
purchaser to whom the debts are adjudged the fearno ught which 
he would have if the debtor had sold it to him ; andbewill be 
substituted likewise to the mortgages and privileges. 

1777. We must take notice, in the last place, of another sort of 
sliBatitutibn, which is acquired without any assignment fifOm the 
'Creditor, without the consent Of the debtor, and Without aft order 
Of the judge, but only by the bare effect of the payment made to 
'the creditor. Thus, when a creditor, being desirous io secure his 
mortgage, and fearing lest a prior creditor should increase his 1 debt 

" by charges, or lest he should seize upon the lands or tenements 
mortgaged, pays off that creditor, he is substituted in his - place, 
provided it appear by the acquittance that the payment has been 
made with his money. For the law presumes that, he himself 
being - a creditor, he pays only for the security of his mortgage ; 
aftd it Substitutes him in the place of the creditor whom he pays. 
'And 4 it is the same thing as to him who, having purchased lands 
' Or hOuSes, aftd fearing lest he should be troubled injfes possession 
of them by a creditor prior to his purchase, pays mm off. And 
both in the One and the other of these two crises, these motives 
justify a substitution which is prejudicial to no person what- ' 
soever; 

1778. We see in all these, sorts of substitution; that the .tight of 
the fciteditor passes from his person to another, who enters Into his 
place, and that this change can happen only two Ways';' one, by 
the’ Will of the creditor who substitutes; the other, without his Will, 
by the effect of the law, which puts* in the place of the creditor 
hint to Whom equity transmits his right. 


• Art. I. ’ 

Assignment ' $bstmes'' ti tfe 
Me to wHOpi h cteditbr makes Wi. a ? wS|1f siibStt- 
tut&l to bis tight, and he acquires, together* ntith ^hW cnidSfy the 

*he 



aithoughit be true that ti^e ^.payment j 
that it seems for that reason that the creditors cannot, transmitto 
another a right which is extinguished ip his^eflmh;lfy fhe' pay- 
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ment; yet the assignment, which is made at the same time, has 
the same effect as if the creditor had sold his right to - him who 
paysf him./ And as to the effect of the assignment, it is the same 
thing to him who pays for the debtor, whether it be the person 
who is bound jointly \jfith him for the debt, or his surety, oi a 
third, person.* 

a 

IL " 

1780. Substitution without an Assignment. — Those who, with- 
out an assignment from the creditors, procure an order from the 
judge appointing them, upon their paying the creditors, to be sub- 
stituted iif their place, acquire by the payment the rights of those 
creditors, their mortgages, and their privileges ; and even those 
of the lung, jf they purchase the debt that is due to him, and 
get themselves to be substituted in his stead. b 

III. 

J: 1781. In what Manner a Third Person may acquire the Right of a 
Creditor. — To acquire without the authority of justice the right 
of a creditor and his mortgage, it is sufficient to have one of these 
two things ; either that he who pays the creditor take ap assign- 
ment from him, as has been said in. the first article, or that he 
agree with the debtor that, upon paying the debt for him, he shall 
be substituted to the rights of the creditor, and that in this case it 
be mentioned in the acquittance, that the payment was made 
with his money. For then, although the creditor should refuse to 
substitute, yet he who pays will acquire lfis right, by the effect of 
the payment, and of the agreement with the debtor. And it 
would be^ the same thing, if, tha moneys lent being put into fjfie 
hands of the debtor with th& agreement, that he who lends the 
money should be substituted to the rights of the creditor who i&. 
discharged with it, the debtor should afterwards make % the pay- 
ment Jiimself, declaring in the acquittance that it is with the* 
money borrowed of that person. But if the payment is made 
i Wty Upon the bare acquittance of the creditor, and not accost*- 
pajjtied either with the one or the other'of these two ways , of. ac- 
quiring theaubstitution; it will procure to him who pays. oqly.a 
^bare aotion againstthe debtor, for recovering from hunfftesum 

' hared, vd act. fend. ; — 7. 7, C. da ML at ait. ; — l. 9; tod. 1 "■ See the fourth 

%I^adfpfriL£tc. c : ; • •: 

voL. i.' „ 59 
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pajsd^n .hie account, even although it should be expressed in th$ 
acquittance, tjiat the payment was mad? ,with the moneys p/.^iia 
third person. For it might be presumed that he hpd ag^p^ttecj 
only what he owed.® 

IV. 

* * * 

Ut 1782. How a Third Person acquires the Privilege of a Creditor. 

*— tie who pays a creditor that is privileged succeeds to his privi- 

'legfi,- whether it be by an assignment from the creditor, who 

mtkes over to him simply his right, or by a substitution t made 

by the judge ; as has been said in the second article*; or by an 

agreement with the debtor, as shall be explained in th*5 following 

article. 4 ' ‘ 


V. 

1783. How the Privilege is acquired without Substitution.-— One 
may acquire the privilege of a creditor without substitution, in the 
same manner as a mortgage, by an agreement with the debtor, 
that he who shall pay for him shall have the privilege. And it & 
UO matter whether the payment be made to the creditor by hmj 
who lends the money, or by the debtor with whom the money has 
been intrusted, provided that, both in the one And the other case* 
it appears by the acquittance that the payments mao! wjth the 
money of that person,® as has been said in relation to the mort- 
gage in the third article. r 


0 Zm41, C.dspign. et hyp.; — l. 1, C de his qui in prior.*icred. he. succ*;-~l. 3, j).^ 
mpign . See the remark on the thud article, as to the case where the debtor makes pay- 
ment only some time after he has borrowed the moneys for paying the debt * M * 

This manner of acquiring the right of the Creditor, without his substitution, is jneft at*d 
equitable, in order to facilitate the payment of debts. And it is but just Jiat the (^tyegs 
themselves should ^ave power to put in the place of the creditors those who pay for them, 
line* nobody receives any prejudice thereby, and since it is the interest of the debtor that 
he should have power to make his condition easier by changing his creditor. It was qpoh 
this equity that the edict which was made in the year 1609, after the reduction of the rente 
from to £ix per cent, was founded; tliat whereas the creditors, not being willing i% 
receive their moneys, refused to substitute, and those who were witting to lend money fa r 
redeeming the said rents were afqtid lest they.should not be substituted to the r^htsnf 
the creditors who rcAised to substitute. Provision was therefore made therein by msM 
edict, and the substitution granted pursuant to this rule* , ^ 

t * C.de fa in pr.crtd.be. $ucc.;-~l 3 t (7. de pri»,Jkc.;—l*U. soct . ** : 

• t. 24, | 3, D. de reb. auct > J. post. Add the texts died on the fifrrth tmt. * hdtl' 
> ^the sponey lent for the pp.yvimtb* not delivered to dtp cf^Htpr,* 
the debtor or by him who lends the money, till 90 me tgpe, * 

who lends the money shall nevertheless be substituted to the r^itsci tii 
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1784. "Cy a Creditor who pays off 0 Creditor more andfat than 
'himihff a— He wht>, being" already a creditor, pays* off another cred- 
itor Of the same debtor who is prior to himself, succeeds to lift 
mortgage, although he have made -no such agreement, nor received 
any substitution. For his quality of creditor makes it to be pre- 
sumed that he pays him who is a more ancient creditor, with no 
other view than that he may succeed in his place, and thereby 
secure his own debt, which distinguishes his condition from him 
who, having no such interest, pays for the debtor without substitu- 
tion, andtfrf whom it may be said, that perhaps he was under an 
obligation the debtor to pay for him. f 

VII. 


1785. A Purchaser substituted to the Creditors whom he pays off. 
— The purchaser of an estate, employing the price of his purchase 
for the payment of the creditors to whom the estate was mort- 
gaged, is substituted to their right tef the value of what he pays 
them. For by paying them with the price of their pledge in order 
to secure it to himself, he preserves it to himself for the value of 
what he pay! them, against other subsequent creditors, allhough 
they be prior to Us purchase.* 

% i * 

, * ‘ VIII. 

1786. Substitution by alt Attachment. — The creditor who, by 
virtue of his mortgage or of an order from the judge, attaches the 
rights and actions which his debtor has* against those whb are 
indebted to him, procuring what he has attached to be adjudged 
to him, is,substituted to the mortgages and privileges which bis 
debtor had for the debts that are attached. 11 


As debtor’s, bond A him who advanced the money will serve as a proof Aat the oeeasfam 
Of the loan was to pay off the creditor, and Ae creditor’s acquittance will prove that the 
money wis pat to that use. And as to what is said in the law cited on Als article, Aat 
Aera must he no interval of time, Aat is to be applied to Ae usage of the Boaaan law, 
according to which covenants wire often made without any writing} and therefore At 
distance of time might hare occasioned Ae loss of the proof how Ae moneys had beta 


’ Z. IS, D. gta pot. inpign.f — tr 1. 11,4 t,eod.; — 1. 12, \ 9, eod.;~rl. 17, rod. > / »< 
y j[» 3, C. defy* gui in prior. end. be. sue.;— f. 17, D. gui pot. See the prSeoflfc|g ar- 

ti. 1, C. defrost, pign. The debt which is attached Is adjudged to Ae QrSdltet who 
, such a* it belonged to the debtor. . 
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IX 

1787. The Substitution is Null after Payment. — , When the, sub- 
stitution by the creditor is necessary for transmitting his right to 
the person who pays for the debtor, it ought to be made at the time 
ef payment and of granting the acquittance. Fofr if tb$ payment 
was - consummated without any mention of the substitution, it 
being made only after payment, it would be useless. Ahd.tbe 
right of the creditor being extinguished by the payment, he could 
not make over to another what he had not any longer, nor substi- 
tute to a right which was extinct. 1 

X 

' 1788. The Validity of the Substitution depends on the Condition 
in which the Creditor's Right was at the Time of making the Sub- 
stitution . — All substitutions, assignments, and other ways of ac- 
quiring the mortgage or privilege of a creditor, whether by cove- 
nant or by an order of the judge, or otherwise, have no manner 
of effect, if, at the time of tffe substitution, assignment, or other act, 
the right of the creditor was no more in being, whether it be that 
it Was extinguished by prescription, or annulled by a judgment, or 
discharged by a payment, or that it had ceased to be through 
Some one of the causes which shall be explained in the following 
section. Thus, in questions relating to the validity of substitu- 
tions, assignments, and other ways of acquiring the mortgage or 
privilege of a creditor, it is necessary to examine if, at the time of 
the substitution, the right, the mortgage, or the privilege Was still 
subsisting. 1 


SECTION VII. 


WHAT MANNER THE MORTGAGE ENDS* OR IS, EXTI^G!^^^ 

Art. L 

1789. The Mortgage is extinguished by Payment* — The 
gage being only an accessory of the debt, the 
annuls the debt extinguishes the : mortgage.* But itit neg 

1 Z» 76* 2>. de eolvt* Sco the follotfln^ article. 

1 L. 1 3, f 2,7*. dS pfgn. See the fblftmttig W&4 '■ * 

* L* 13* \ 2, D. de pign . ct hyp /*— /. frO, C. de pignor. ad* i 
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* 


that the payment should be entfrb, of all that is due for principal, 
interest, and dhanfes. 1 ’ 

t t 

. II 

' * ITQOU d Novation**— Novation, which extinguishes the first 
Obligation, Changing it into a new one, extinguishes also the mort- 
gage which was an accessory to it, if it is not reserved.* 1 

, ■ HI. 

1791. By the Oath of the Debtor , when the Debt is • referred to 
it, and h% swears that he oters nothing , or by a Judgment which 
acquits hidt. — Whatever annuls the debt discharges the mort- 
gage. Thus, when a debtor, to whose oath die debt is referred, 
swears that he has paid it, or when he is acquitted by a judgment 
from which there lies no appeal, the debt and the mortgage are 
annulled. And it is the same thing in all the cases where the 
obligation subsists no more.* > 

IV. 

' 1793. By every Thing that is instead of Payment. — Whatever 

may be reckoned to be in the place of payment extinguishes the 
mortgage. Thus, for example, if the creditor contents himself 
either with a surety, or with another debtor instead of the former, 
or with another pledge instead of the first; in all these cases, 
* and others of the like nature, the mortgage eeases, if it appears, to 
ihttvo been the intention of the parties to discharge the mortgage, 
and to restrain the creditor to these other sureties, although hie con- 
dition become thereby less advantageous.* 

• V. 


1793. By consigning the Debt in Case the Creditor refuses to 
receive Payment. — If it is by reason ot the creditor’s refusing hie 
p&yrhetit that hd detains the pledge, or insists to have it exposed 
to sale, the debtor may tender the money in court, and consign it, 
in order to his being discharged from the debt, to hinder .the sale, 
‘•host' * 

9 , **/. C. debit, vend. pign. imp. n. p.t~~*l. 
vdsSHJ 8«l fl»rth article of the third section of t^is title- « * 

• L. 11, \ 1, D. de pign. act. See what aovatiem is in the tide of Novation*. 

4 X. 13, D. qtdb. mod. pign. vtl hyp. 6, eod. > ... 

• L. 8, D. qiiib. mod. pign. ; — l. 9, § 3, A pign- ad. ! — 3, <7, de bqt.pigh. , 

*.591 • , 
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and recover his pledge, together ^ith the costs and damages ivfcioll 
tbf creditor may Owe him because of Ms delay/ * * ve>t>t 

ft * # t f > fl 4 

n . VL ... 

1794. If the Payment which was made does not sttMiSt, 
gage revives. — If the payment, or that which was to be in Heu of 
it, had no effect, the mortgage would revive, together with the 
o&drt; as if the creditor had taken in payment an a&ignfdent 
to a debt with warranty, and he could not get payment of if, dr 
houses and lands with the same warranty, which WCfe (Wanted' 
from him, or a minor had given an acquittance, against nvftidfilW 
was relieved. For these kinds of payments imply the cdridltiodP 
that they shall subsist. But if a creditor of full age bad content^ 
himself with an assignment to a debt at his own peril, add had 1 
given a discharge, the mortgage and the credit would reihaiii fesf-^ 
tinguished, although the creditor should not get paymeht jpf Bib* 
debt that was made over to him.* 


, vn. 

1795. The Mortgage is extinct if the Pledge is put out of'Gftrf- 
mcrtCfM— If the lands or houses that are mortgaged cease to bfc M 1 
commerce, as if they are dedicated to the use of a chulrch or l otli&' 
public place, the mortgage subsists no longer. *But the creditor 
hath his action against the price which his debtor receives 

O.V h lit 



VIIL 

1796. Or if it happens to perish. — As the mortgage upon'*^ 1 * 
land or tenement which happens* to perish by an • inutylUfioM*, 1 W j 
other aeoident, subsists no longer, so likewise the mortgage 1 
a? creditor has «upon a right of usufruct belonging 4 to his deUtdr 
will have no longer effect if the usufruct ceases, even although the * 
debtor should survive the loss of his usufruct, as if he bed^t*Mtly 
Xo® a oertain time. 1 

i 

1H * 

( SO, \%D.de ptfftu act;-.!, t, $ tit. «orf. ! 9, 0. dt&i..vmd. 

'de^ ea-to the matter of consignment, tine remark on the seventh «DOIoeAdtS | dHdWA 
Hon. » < •’ 

if &9,Cdktmpy*. 

h See die twenty-sixth article of thetiint section. * 

J 7*8, D quib. mod. pig n. See second article oFth* tUfea ti t w *■> " 



WAWOfW'l' PAWW Arff» 4W>8f5WGKS. 90tf 

. vi IX.* ** ’ \. ’ 

* 1797 . The Prescription of the, Debts extinguishes the Mortgage! 
— IPthe debt for which the mortgage was given.be extinguished 
5y prescription, the mortgage, umich was only an accessory of the 
jpj&is annpUed. 1 


' ^798. If the Debtor loses his Right to the Pledge , the Creditor 
his Mortgage on it.— If the debtor who has mortgaged « 
f^4 k or tenement happens to lose the right he had to it, aa if he it 
dipped o| it by an eviction, or by a power of redemption vested in 
i.fqrfner owner or in the next of kin, or by other causes, the most* 
3 ^ge which he had assigned on the said land or tenement doafe 
^o,t subsist any longer, unless it was by his own proper aotthati 
aq lost his right; as if, for example, when he was able to defend* 
tymself against the said eviction or power of redemption, he 
fielded to it; if he neglected to demand the sale of an estate; 
seized on in the hands of a third person, and which belonged to 
[um; if he did not defend himself in a good cause; or if he 
abfLpdoned any other way his right. For in all these cases the 
auditor may exercise the rights of his debtor in order to pre- 
his own,* ,t . 


1709. Effect of Redhibition * of the Thing mortgaged. — - If, a 
iebtor who had.bought a house, or lands, or a movable, and had 
afterwards engaged it«to a creditor/ has d mind to dissolve the 
Bede, by redhibition, that if, by obliging tbe seller to take bade the 
tmng; sold^ because of some de&ct in it, his creditor may hinder 
Im^jnnle^s the debtor provides-'for his security, either bj giving him 
tty$ f pq^e which the seller shall be obliged to restore to him, or by,' 

, • * it 

Mil ITC* O * i i r 

modi ptjui. ;~ i l. 12, D. de divert, temp prase. ; — l 3, C. de. prate. 1$* 
ad 40 aim. By the Roman law the hypothecary action was extinguished dttly by 
icription of forty years against tfie debtor and his heirs, and likewise against a third pos* 
lessor, if the debtor was still alive. Thus, the bypothebary action was of a longer dura- 
dofittie^4he,iMB persontl action. See the end of the preamble of tbe ftftuth seetioh Of 

of tatty years is observed In sotin ’pm*ta> 
ces. Bat we have conceived the rale according to the compion and natural usa^b, whtth 
gives no longer dotation to the hypothecary action than to the bam penonai action} fer 
tha reason explained in the article. ■»,».»- i* ’ 

■ L. tk sQ *& lo ua di piptUt t—iiput. 4hdt.tlabHmm.peo. 



W4 * vmwmratoitmFi* [fare 

■ * ■ • • :i V V-' 

Ifettinghim have the thing sold) if heiswillingto ^ 

prioewhichtheyshall agree bn^ ; *■ ; *>■ *ni 


.:. XII. 

i * '1800i The Creditor who contents to the Alienation 
loses his Mortgage , if he does not expressly reserve it. *+* Whnlcted& 
tor who consents to the sale, donation, or other alienation,* which 
Ids debtor makes of a house or lands that axe engaged ''to,ihdmjjfor 
Who suffers it or ratifies it, has nO 1 longer any mortgage 1 upon^tha 
said house or lands unless he reserves it 0 For he has oOrtsented 
to an alienation which could not have been made to hi% pre}udice^ 
if .he had not approved of it; and his consent would deceivethepajP 1 
thttsetf if he might afterwards make use of his right of mortgagee 


r ' 


XIIL 


1801. If the Creditor consents that his Pledge he engaged *to 
another. — If a creditor consents that his pledge' beengdgedtO 
another, he resigns to him his right.* But this oonsentoughttO 
be such as shall be explained in the fifteenth article. • * 


■f 

t*>b. t 


XIV. 


<■ 1802. The Mortgage revives if the Alienation does not take'ISffieel. 
-^* If the sole or other alienation made by th4’ debtor, -with *fh* 
consent of his creditor, happens to be annulled, or, af^rithe 
Obtaining of this consent, the alienation is n<5t accomplished^ the 
creditor in that case enters again into his right. »For it was on 1 ^ 
infcWor of that alienation that he renounced hismortgage. i, AA.«d 
it would be the same thing, if he had consented that hls>dei>tOt 
should deyj^e to a legatee the houses or lands mortgaged to (Stilt, 
and the legacy should be found to* be null, or the legatee '>shddld 
renounce it.** • . . * 


XV. 


J v. 


, -1803. In what Manner we are to understand the Creditors, idm r 

sentlo the Alienation .- — We ought not to take for aCOl*8e«t''Wf 

•*<(■■■■■ *r '*■■■- >■ ■ ■ * • •••■- wU Wsfob 


L. 4i D.qxub.mod. pit/n. 1 See tits first article of the eteVcmth owtkm at 


jf&tU. - ‘ . -r . • .. ,-i.s 'tp&ih 

9 L.\sS, D. a« fejj. juKf—tfT, D. quib, mod. pign. f.— h 4, 

Hf AM D.qOto, Btbrf. ^. Teoohing tftUOoMXinti 
AMtdeof 'thb MetkMi. - • • t - 


uK. D. (/mb. mod. $ ood. d JL«i j tO,ytd<'. , 
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Ihe creditor tothe alienation ; of his pledge, the knowledge which 
he may have of it, nor the silence which the keepa after heknows 
it ; al if he knows that his debtor is about selling a house which 
is mortgaged to him, and says ‘nothing of it. But, in order to de* 
p^v# hishibf his right, it is necessary that it appear by some act 
that he knows what is doing to his prejudice, and that he com 
seats W it And a creditor does not lose his mortgage by his 
consent, except when it appears evidently that his intention is to 
rcfcignit, or that there be ground to charge him with dishonesty* 
fb& mot having declared bis right, when he was under an obliga- 
tiom tp dp it Thus, for example, if he who had mortgaged 
specially a*house or lands to a former creditor, for an annuity, 
engages it in "the same manner to a second creditor, for another 
annuity, dedaring to him that the said house or lands were not 
mortgaged to any body else, and the first creditor signed the con- 
tract either as a party or a witness, he will have thereby rendered 
himself an accomplice to this false declaration, and cannot exercise 
his, mortgage on the said house or lands to the prejudice of this 
second creditor- Thus, on the contrary, if a creditor signs, as wit- 
ness, a contract of marriage or other deed, by which his debtor 
engages all his estate, he shall not lose his mortgage for not 
having entered his protestation. Thus, he who signs, as witness, 
a testament, in Which the testator devises houses or lands that are 
mortgaged to the said witness, will not lose bis mortgage. And 
in» gbneral we ougfcft to judge of the effect of these approbations 
tgr*. signature or- otherwise, according to the circumstances of the 
iqu&lity of the acts, of that of the persons, df the knowledge which 
thayt’may have of the wrong which either their approbation or 
their silence may do to their own interest and to that of others, 
ip£ their sincerity or disingenuity, of the intention of the contractors* 
and other circumstances of the like nature. 1 

*• L. Is, * 15, D. quib. mod. pign.; — l. 9, {l,D. quib. mod. pign.;—l. 34,* S, D. do leg r. 
2 ; — v.l. 8, D. de nee. vend. ; — l. 39, D. de pign. act. It is necessary to remark, on this 
artfcle,the difference there may be between a creditor’s signing- an instrument a* a flirty, 
jtodlfienigning it ofi\y ns a witness. Whatever he . signs as a party hinds him .wigeu* 
imk. But hi deeds which he signs as a Witness, and Where the signature is pnt only nr • 
AitoalWsony to the trnthof what is transacted between the contracting panics, one cannot 
draw a consequence from the witness’s signing that may be of prejodice to him, unless 
?. bw sbobldgive. occasion by his signing .far one of the pr/ties to be cheated, ah in the 
amM the witness who signs the extract in which is inserted the false declaratiouex- 
plaincd in the article. For in that case the silence of the witness jnipliea: m Aieiaflpsna* 
I*y, which makes him accessory to the knavery of his debtor. But ff awitaeaidoesnot 
Contribute toy ■tbing-onJifapett tod»c Cheating rndovcrreaching any of the parties, and 
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1804. I7te Subject-Mutter of this Ti&e. — We have seen' In tile 
foregoing title, that one of the uses of a mortgage is to secure' t6 
£$$)‘ ’creditor the estate of the debtor, into what hands soeVetf'lt 

But when it passes only from the debtor to ^is heit dr 
., the creditor preserves his right although he have; no 
mortgage, because the heir or executor succeeds to the estate orily 
on eondition that he acquit the debts. Thus, all the creditors uf 
the deceased are, with regard to his heir or executor, in the same 
condition in which they were with respect to their debtor ; every 
one of them retaining on the estate of the deceased either his 
mortgage, or his privilege, or his simple credit, such as he had 
it in the debtor’s lifetime. But this change which makes the 
estate of the debtor to pass to his heir or executor having this 
effect, that the creditors of the said heir or executor will likewise 
have their right on that estate which he acquires by inheritance 
car succession, it happens that, when the heir of executor has hot 
estate enough of his own to satisfy his own creditors, the credttbts 
of the deceased are in danger of seeing the estate of die deceased 
go to the creditors of the heir or executor ; and provision ifc Inside 
against this by separatihg the estate of the deceased from thit Of 
his heir or executor, for the benefit of their respective creditors. 

1805. lt is by the use of this* separation that the qreditorS ^Of 
the deceased, who fear that the h'eir or executor is ’not solvent, 
hinder the confusion of the goods of the deceased with tfidfee of 
the heir or executor ; that the goods of their debtor may be p*W* 
served to them, and may not go to the creditors of the aaM lieir 
or executor. 

1808. But if the creditors of the heir or executor arO afraid, on 

. * v * . . . ■ -t s ■ 

fit ■ ■»’. " 1 

if ho gives no express consent which derogates from his right, neither his pr^sep^e nqrhte 
signing ought to ’hurt him; as appears in the case of this law 39, D.clepign:dct t 


on this article, where he who Jrad mortgaged his lands to a creditor does ___ ___ 
for having signed, as witness, the testament Of the said creditor, who declares his will to 
be, that one of, his children should liave the said lands, even although testator hod 
added that he had purchased those lands of the said witness. See the thirty-third article 
iof the first section. % * * 
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' their part, lest the heir or executory who is their debtor, engaging 
himself in an encumbered' inheritance or succession, his goods 
should go to the creditors of the deceased, to their prejudice, the 
same equity demands that they may have power to distinguish 
'the estate # of the heir or executor from tljat of the 
ls to Which it is heeessary to observe, that, although 
thb 'qoncfitibn of the 'creditors of the heir or executor, and that Of 
tfysi^reditors of the deceased, ought to be equal, yet the Roman 
law, had ordered it otherwise, and did not allow the separation of 
goqds to the creditors of the heir or executor for this reason, , that, 
4H»J*&tot being at liberty to bind himself, he may malce the con- 
dition. of creditors worse, by entering into new engagements to 
their prejudice. 11 But this nicety has not been received into use 
With us ; and it has been thought reasonable that the liberty which 
a debtor^may have to contract new debts, although prejudice may 
aji$e. from thence to his creditors, ought not to be drawn to S^ch 
U consequence. For if it is permitted to this debtor to engage 
himself to new creditors by accepting a succession charged Wllh 
debts, his. creditors ought not to be debarred from majunguse of. 
the right. .which they have on his goods to prevent their being sub- 
jected to the charges of that succession; and it is fully as equi- 
table to grant them this separation as it is to grant it against 
them, to the creditors of the deceased, for the goods of the sue- 

jowaion. - . 

1807. It is true that, in certain cases, the Roman law did grant 
the Separation pf gpods to the creditors of the heir or executory 
US if he accepted a busdensome inheritance or succession, in order 
to defraud his creditors : and even in this case it did. not grant it 
easily. And this separation had likewise place in some other 
cases, which it would be nedtlless to mention Here; b but, these 
exceptions were not sufficient to do justice to the creditors of the 
fiftifO* e^ecutdr, and our usage allows them this separation with* 
puij (fes^nction., 

1008. This remark concerning our usage in this matter; will 
sfr^e, as an advertisemeflt, that we are to extend to the cre^fjqrs 
of toe heif or executor the rules which dhall be set down in this 
mention .be made only of the. creditor of, tjie 



deceased. 



V. U ly f 5, et seq. t 
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[PART I. BOOK III. 

SECTION I. V 

THE NATURE AND EFFECTS OF THE SEPARATION# , 

Art. I. 

1809. The Case of Separation. — When the creditors of* a de- 
cedsed person are afraid that the heir or executor is not solvent, 
they may procure an order from the judge for separating the 
effects of the inheritance or succession from those of the heir or 
executor, that they may secure to themselves the goods of the 
deceased, their debtor, against the creditors of his heir or ex* 
ecutor.* 


1810. The Separation is independent on the Mortgage. — The 
right of this separation is independent on the mortgage, and cred- 
itors by writing may demand it. For the bare effect of Jtheir debt 
gives them a preference on the estate of their debtor, Ipefore the 
creditors of his heir or executor, to whom the deceased was under 
no obligation.* 

III. 

1811. Legatees have the Right of Separation.-— The legatees 

of the deceased have the same right to demand this separation, 
for they are creditors to the succession. But the creditors of the 
deceased are preferred before them, because he could not give 
legacies to their prejudice. 0 ■ 


IV: * . 

1812. Separation for a Debt that is Conditional, or of which the 
Term is not pet come.-— A creditor or a legatee, whose right de- 
pends on a condition which has not as yet happened, or is ins- 
pended by a term which is not yet come, may notwithstanding 
demand tha separation for his security. 4 

® c fit l&, C.debm.avtjud.pouid. Although thU nile seams to b« 

limited* tothe creditor* of the- deceased, yet those oflhe heir or executor see in equity «a> 
tided to thc mne right, as has been observed in tto proenhle. - 
b it is not theptortgage that gireS this right, bet thebare quality of creditor. 
e L.tyD. d* Mp\; — L 4, $ I, tod. " 
a L,A,D.d» «parat 
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V. 

1813. If the Heir or Kcecutor has already alienated the Goods of 
the Deceased ', there can be no Separation. — If, before the sepsgration 
was demanded, the heir or executor had alienated, without any 
intention of defrauding .the creditors, goods of. the succession, 
whether movables or immovables, or even the whole succession, 
the creditors of the deceased could not demand the separation of 
what had been alienated.” *For the heir or executor, who in that 
quality was master of the goods, had power to dispose of them." 
But this alienation with respect to the immovables .would be of 
no prejudjfe to the creditors of the deceased who had mortgages 
on them ; sftid .they might exercise their mortgage and their privi- 
lege, if they had any against the possessors, in the same manner 
as .they might have done if the deceased had made the aliena- 
tion. f 


VI. 

1814. The Engagement made by the Ileir or Executor docs not 
hinder the Separation. — If the heir or executor had pawned or 
mortgaged movables or immovables belonging to the inheritance 
or succession, before the separation was demanded, the creditors 
of the deceased will nevertheless obtain a separation of those goods 
that are engaged.* For the separation has place as long as the 
property belongs to the heir or executor, and that engagement docs 
not divest him of it. 


VII. • 

w 

1815. The Separation lakes Place* in a Second and Third Succes- 
sion , and bgyond that. — If the goods of an inheritance or succcs- 

# 2, D. de separate Although it may seem as if this law related *mly to the sate of 

the inheritance or Succession, yet the tenor and motive of it comprehend particular 
alienations, and the last words of the law show it plainly enough. 

f The alienation, into what hands soever the lands and tenements that arc mortgaged 
passy do fto prejudice to the mortgage, as has been observed in the foregoing title. It fol- 
lows from this rule, that, with regard to the immovables alienated by the heir or executor, 
the creditors Of the deceased, who had no mortgage on them, have lost tlicir right to them, # 
and tTiat there remains to them only the personal action against the heir or executor, atid 
the right of separation of the goods that may still remain in the heads, of the heir or 
excetitor. And as to the movables alienated by the heir or # executor, the creditors of the 
deceased, even those who have mortgages^have lo$t thfir right to them, in the same 
manner as they would have lost it if the alienation dmd been made by the deceased ; for 
they had not acquired*a right of property in them by the death of the deceased. 

S L. 1, § 3, D. de sepanff. 
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Bion pass from the heir or executor to his heir or exocutor, and 
from him again to his successors, and so down to other Jheire and 
executors successively, so that the first inheritance or aucefspion 
and the following . ones are confounded together in the hands of 
the heirs and executors to whom they f desdend, th’e creditors of 
each inheritance or succession will follow the goods belonging to 
the same from one heir and executor to the other, and may demand 
a separation of them. h » 


VIII. 

1816. If the Debtor succeeds to his Surety , the Separation takes 
Place. — If a debtor for whom another person was ^engaged as 
surety happens to succeed to him, the creditor may demand' against 
the creditors of his debtor the separation of the goods of the de- 
ceased, without any opposition from the creditors of the surety, or 
those of the debtor who succeeds to him as heir or executqjj^for 
although the obligation of the deceased surety be confounded in 
the person of the debtor who succeeds to him, yet the creditor does 
not lose the security which he had on the goods of the surety, no 
more than that which he still retains on the goods of his debtor. 1 

IX. 

1817. The Separation does nut prejudice the- Right against the 
Heir or Executor. — The creditor who, having demanded the sepa- 
ration, h^s not been able to procure payment out of the goods of 
the deceased, retains still his right against fhe jieir or executor. 
But'the creditors of tins heir or executor will be preferred before 
him, 1 if their credit be prior to his engagement to the .inheritance 
or succession. 


X. 

w. 

1818. Privileges do not hinder the Separation. — The separation 
may be demanded against all persons who have privileges, and 
even against the exchequer.® 1 

h L. 1 , § 8, />. de separat . * * 

1 L. 3, D. de separate What is said in this article concerning the case where the debtor 
succeeds to the surety would take place likewise, and that with greater reason, in the case 
where Hie surety succeeds to 4 the debtor*, and the same creditor who can demand separa- 
tion of the goods of the surety against the creditors of the debtor who succeeds to him, 
may without doubt demand separation of the goods of the* debtor against the creditors of 
the surety who succeeds os heir or executonto the debtor. * 

1 L. 3 , * 2 , D. de separate t * L. lj § 4 , D. de sepetrat 
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XI. 

1819; If one of the Heirs or Executors be a Creditor, he mat/ de- 
mand Hhe Separation. — If among the ooheirs or coexecutors there 
' be one of them who is creditor to the deceased, he may demand 
the separation,* against thp creditors of the others, excepting only 
as to the portion of his debt which he himself ought to bear.® 


SECTION II. 

IN WHAT ^1 ANNE It THE RIGHT OP SEPARATION IS EXTINGUISHED 

OR LOST. 

1820. We shall not insert among the rules of this section that, 
of the Roman law, which did not allow the separation after five 
years ; for this prescription is not in use with us. 

Art. I. 

1821. If the Confusion hinders the Separation. — If the goods of 
the deceased happen to be confounded with those of the heir or 
executor, so as that it is not possible to distinguish and to show 
what things are part of the succession, and what not, the separa- 
tion in this case will not take place ; for the confusion hinders the 
effect of it. And it ought to be presumed that what does npt ap- 
pear to be- part of the succession belongs to the heir or executor. 
Otherwise, the creditors of this heir or executor w(jpld be obliged 
to prove the right whiclf lie has to all the t lungs he has in his ^pos- 
session, which would neither be just nor possible.* 

•II. 

. 1822. Novation hinders also the Separation. — If a creditor of the 
deceased innovates his debt, and contents himself with the obliga- 
tion of the heir or executor, he cannot demand the separation of 
the goods' of the deceased. For he is no longer a' creditor to the 
deceased, but to the heir or executor. 1 * 

III. 

1823. Difficulties which ' are regulated by* the Prudence of the 
Judge. — If, the separation being demanded, there occur difficulties 

* L- 7, C. de bon. anth. juj. post. * L. 1, { 12, D. de separat. 

L. 1, § 10, D. de separat. 
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in it, as if the confusion of the goods makes the distinction of 
them uncertain, or that, by reason of other circumstances, ^there 
arises a doubt whether the separation ought to take place dr not, 
it will depend on the judge to give such order and directions 
therein as he shall judge to be most prudent, according to the con- 
dition of the tilings. 0 * 


TITLE III. 

OB’ THE SOLIDITY AMONG TWO OB MORE DEBTORS, AND AMONG 
TWO OR MORE CREDITORS. 

1824. The Nature of Solidity. — There are two ways by which 
two or more persons may be debtors of one -and the same thing. 
One is, in the cases where they all of them together owe the whole 
debt, but so as that each of them owes only a portion of it. And 
the other, in the cases where they arc all bound for the whole debt, 
in such a manner that any one of them alone may be constrained 
to pay the whole. 

1825. This second manner is what is called solidity, it giving 
the creditor a right to exact the whole debt from any one of the 
debtors he pleases to choose. This right may be acquired two 
ways; either, by the effect of a covenant, as if several persons bor- 
row a sum of money, and oblige themselves every one for the 
whole sum to the creditor who lends only to them altogether, and 
on this condition of their being bound every one for the whole 
sum ; or even by the nature of the debt itself, as if several persons 
have committed some crime, some offence, or capsed some dam- 
age, through a fault that may be imputed to them alL. For in 
this case, seeing it is the act of every one of them .’that (has 
caused the damage, they are all of them obliged in such'a maimer 
to repair it, that each of them in particular is bound for the whole. 
And the being accessory to the crime or offence, or the having' a 
share in the ‘fault, rendering every one of them guilty { of itj makes 
them consequently afwwerable for the whole.* 

1826. We shall speak hi this" title only of the soliclity in cove- * 

• L . 15, $ 2, D. quod vi ant dam. 


e Z. 1, § 14, D. dc separat. s 
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nants; and the rules concerning it, which shall be here explained, 
mayseuffice for the other, according as they are capable of being 
applied to it, and particularly to the solidity which may arise 
from faults which are not accompanied with any crime or offence, b 
and which are one of the matters that come within the design of 
this work, the same having been treated of in the eighth title of 
the second book. 

1827. This solidity is to be Understood only of what concerns 
the interest of the creditor, and does not hinder the debt from 
being divided among the debtors, according to the portion that 
each of th%m ought to bear of it. 

1828. As a debt may be due in the whole by every one of the 
debtors to the creditor, so, likewise, there may be another sort of 
solidity, of a debt due to many creditors, whether by one debtor 
alone or by many, if the condition of the debt be rfuch that, as 
every one of the debtors who is bound for the whole debt. may be 
constrained alone to pay the whole, so every one of the creditors 
among*, whom the solidity is may have alone and by himself the 
right to fexact the whole debt, and to discharge the debtor of it, 
with respect to all the other ertditors. 


SECTION I. 

OP SOLIDITY AMONG DEBTORS. 

Akt. I. 

1829. Definition of Solidity . — The solidity among debtors is 
the engagement which obliges. e*Vcry one of them to the creditor 
for' the whole debt.® 

:*> : ' IL 

'■1830? There is no Solidity unless it be expressed. — The obliga- 
tion of two Or more, debtors, who promise one and the same thing, 
does not bind every one of them for the whole, unless it bp partic- 
r u&rty so expressed in the obligation. 11 And each debtor will be 
:: bdund - ofllytet his own share of the debt. And it*would .be the 

i b Soo the fifth article ;of the first section oT Damages occasioned by Faults, Ac. 

“£. 3, VI, de dticb. reis;-—t. 2, C. eocf - ; — § 1, Inst. eod. See the third article. 
y L. 11, in Jin. D. de duty: reis ; -~J. 47, U. locat . 

*'■ v * 60 * • * ' ■ 
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same thing if two or more persons were condemned by a court of 
justice, to pay one and the same thing, and that the sentence did 
not expressly bear that each of them Bhould be liable for the 
whole, 0 For in a doubt, obligations are to be interpreted in favdr 
of those who are bound. 4 < 

* III. 

. 1831. The Solidity does not hinder the Division of the Debt among 
the Debtors. — Although it has been agreed that every one of the 
debtors should be bound for the whole debt, yet it is nevertheless 
divided among them ; and the creditor cannot immediately sue any 
one of them for the whole debt. But before he demand from one 
the portions due by the others, he ought to discuss every one for 
his own portion ; and he may afterwards recover the portions of 
those who ■flrere not able to pay from the other remaining debtors. 
For the.clause of solidity being inserted in the obligation only for 
.the creditor’s greater security, the solidity implies the condition 
th.at each debtor obliges himself to pay for the others only in case 
that some of them fail to pay their proportions. Thus, when some 
of the debtors prove insolvent, or ’because of their absence the 
ereditor cannot get, payment of their portions of the debt, the 
Other debtors answer for them, and every one bejrs his part of the 
deficiency in proportion to his own share.® But if the debtors who 
are bound each of them for the whole debt renounce this benefit 
which the law gives them, and which is called the benefit of divis- 
ion, every one . .*?{ them l^iay lv< constrained alone fo pay the whole 
debt;* for every one may renounce what the law establishes in 
his favor. f And he who is forced to pay the whole debt will have 
his remedy against the other debtors, as shall be Bjiewn in the 
sixth article. 

i 

c 43, D.de re judic.; — 1. 1, C. si plures nna sent . cond. s. 

A Seo the thirteenth article of the second section of Covenants. 

• AW. 99, c. 1. v * 

? Bee the twenty-seventh article of the second section of the Rule* of Law. ItH be- 
cause of this right which the debtors, who ar^ bound each of them for the whole dbbfc, 
have to demand the obligation to l*e divided, that it is usual to insert ii^o Jbond&by wWth 
the parties oblige themselves even’ one for the whole debt, a clause whereby it is. declared 
that the parties Whb are bound renounce this benefit of division. And this tehiitidatibii 
has this effect, that, although the debtors be able to pay, yet the creditor has the liberty 
to address himself to any one of theih for theSvhole debt, without engaging' in ilte discus- 
sion of every one of them in particular for their respective proportions. . This benefit of 
division is only for civil debts, and hot for crimes. 0 n v 
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1832. In all Sorts, of Obligations the Parties may bind themselves 
for the whole.- — The obligation may be such as to bind every onto 
of the parties for the whole debt, let the pause of the engagement 
be of what nature soaver it will. Thus, several persons may 
oblige themselves after this manner, in a loan, in a sale, in a’con- 
tract of letting and hiring, in a deposit, and in all other sorts of 
engagements. And one may bind himself in this manner for a 
.legacy, for a guardianship, for an engagmement entered into by 
order of the judge, and for all other causes whatsoever.* 

V. 

1S33. The Condition of Parties icho are obliged each of them for 
the whole may be different. — Although the sdlidit.y renders the 
condition of the parties who are bound jointly together equal, in 
that every one of them is bound for the whole ; yet they may be 
otherwise distinguished by differences which render the obligation 
more or less hard with respect to some than to others. Thus, in' 
the case of two persons bound solidly for the same thing, one may 
give particular securities which the other does not, as a pledge or 
surety. Thus, the obligation of one may be pure and simple, 
whilst that of the other is conditional ; or the term of payment 
may be shorter lor one than for the other. But these differences 
are no hindrance why the creditor may not sue him who owes 
without a condition, or whose term is come, without waiting for 

the condition or term of the other. 1 * m - 

« 

VL* 

. 1834. Relief of him who parff for the others . — If one of tiro 
debtors whd are obliged solidly together pays for the others, ho 
shall have his remedy against them for recovering their proportions, 
and' so much as every one of them ought to pay of. the portions 
of those who prove insolvent, but no more. For as the debt is 
divided, with respect to # the creditor, so the relief of him who pays 
for the others is divided also, and is limited, with regard to each 
debtor, to his portion, because it is only his portion that is paid 
for him. 1 ,J‘ . ' • 

J 9, Z>,.<ferfw5..r«w;^^ 13, f 9, # Z), lo&U.; — lM4 t D. de ducb* ros. 

*1 &. 7, Di&diurt,reisj — $ ulL Inst. eod. ; — L 6, # $ 1, ew/.; — v. I 9, $ 

1 L. 2, C.deduob. reU. It is in this manner that this relief onghf to. have , its effect, if 
the debtor who pays for She others # he$ no otfiej* right besides die indemnity which they 
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183 5. The Action against one of the Debtors does not 
Solidity to cease . — If, among several debtors who are bound eyfr^ 
One of them for the whole debt, the creditor seeks !foi;paymejift 
from, one of them whom he chooses, withdat suing the others; he 
retains nevertheless the liberty of bringing his action afterwarcls 
against the other debtors, whether the first to whom he addressed 
himself were solvent or not . 1 

viii. 

1836. The Personal Exception which one of the Debtors may 
have docs not serve for the others, r— All the exceptions which the 
parties who are obliged may have against the creditor, and which 
are not limited to their persons, but which have relation to the 
common obligation, serve foP the discharge of all the parties 
obliged. Thus, for example, if the obligation hath been con- 
tracted by force, if it is contrary to good manners, if it is null, if it 
is acquitted, these kinds of exceptions which relate to the obliga- 
tion are common to all the parties who are hound by it. But the 
personal exceptions which some of the parties obliged may have, 
such as a minority, the interdiction of a prodigal, or some change 
of condition, which should make the recovering qf the debt either 
impossible or difficult to the creditor, such as a natural or civil 
death, and the other obstacles of the like nature, which might 
happen on the part of some of the debtors, would not hinder ’ the 
effect^of the eelfcAty ‘Wiifi regard to the others. 4 * I'or these excep- 
tions and these changes do not extinguish the debt, and each 
debtor owes the whole debt. But if one of the debtors had a per- 
sonal exception which should exViijguish the debt as ( to his por- 
tion, this exception would avail the others for that*portion. Thus, 

owe reciprocally one to another for their portions. For this is the effect of the benefit of 
division i and. if the relief were to be always for the whole debt, each debtor, being sued in 
an action of relief for the whole, might sue bis fellow-debtors in the same manner, which 
would occasion a multiplicity of actions of relief, full pf inconveniences. But if they 
have renounced the benefit of division with respect to the creditor, and if no who pays for 
ifhe others takes from tho creditor a Substitution to his rights, the said debtor succeeding 
hi. that case in tike room of the creditor, he has an action against every one of bis fellow* 
debtors $>r recovering the whole,* excepting the portion of the debt whlc& he himself wail 
bound to. •" ■ 7-7 

, J L. 28, C. defdejuse. « * 

' “ L. 21, 4 ult.D. de pact.; — T. 25, $ tod. { — v. tot. tit. C. de Jidejuu. afr. D. 

de duob. reis. See the tenth article of the first section of Sureties, and dw first,’ ttcond, 
third, fourth, and fifth articles of the fifth section qf the same titfc. ' _ • " 
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for example, if one of the debtors should appear to be in his own 
right a creditor to their common creditor, his fellow-debtors might 
demand of their common creditor a compensation of the portion 
of the debt which would fall to the share of their fellow-debtor, 
who is creditor to him. # And as to the overplus of what might 
still be due from their creditor to this their fellow-debtor, they 
could not demand a compensation of it, unless they had otherwise 
the right of this their fellow-debtor. n 


IX. 

1837. The Demand of the Debt from one of the Debtors hinders 
Prescriplitm by the others. — TTf the creditor of several persons who 
are indebted for one and the same thing brings his action against 
any one of them, his demand will preserve his whole right, and 
will hinder prescription with respect to the other debtors. 0 


SECTION II. 

OP SOLIDITY AMONG CREDITORS. ' 

Art. I. 

1838. Wherein consists this Solidity. — The solidity among 
Several creditors hath not this effect, that every one of them may 
appropriate the whole debt to himself, and deprive the others of 
their shares; bpt i£ consists only in every one of them 

has a right to demand and receive "the whole, and* the debtor re- 
mains quit, with respect to them bll, by paying the debt to any 
one of them.* 


II. 

1839. HoitPilis acquired , — This solidity depends on the title 
which # may give it, and on that which may show that wjiat is 

L. 10 9 D.de duob . reis. It ft in the sense of this article that wo are to understand 
this last text. For it would not be just "to compel one of the debtors to pay the portfajp, 
of Him who should have a compensation to make with the creditor. Since, if thiscom- 
jpensation were not mode, and life debtor who had right to make it ghppld ^>rove insol- 
vent, those who shallhavc paid for him would he withoun-elicf for hiring paufwhat hf 
did not owe or what he might have justly qpmpensqfcd. • 

° See the seventeenth article of the fifth section of Possession and Prescription, and the 
law which is there quoted, and the fifth article of the following section. 

• L, 13* § u&. D . de UcqeptiL ;-~ls 31, §• 1 , Z>. df novat.; — \ 1, Inst, dedudb. reis. 
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owing to several persons is due to every one of them in the 
whole. Thus, when two persons lend a sum of money, or sell a 
house or lands, they may treat in such a manner as that the pay- 
ment may be made to any one of the two singly; and they will 
be creditors each of them for the whole, either of the ' money lent, 
or of. the price of the sale. But if it were only said that a debtor 
should owe a sum of money to two creditors, without mentioning 
any thing of the solidity, in that case each creditor could demand 
no more than his own portion. b 


1840. If one Creditor demands the Debt without the oilers. — If, 
in the case of two or more creditors, where each of them has a 
right to demand and receive the whole debt, one of them does de- 
mand it, the payment cannot be made to the other creditors with- 
out him. For he has determined the debtor not to pay, unless he 
consents to it ; and it may so happep, that those who do not put 
in their claim may have lost their right.® 

* IV. 

1841. If he innovates or makes over the Debt to another. — 

When one of the creditors of one and the same debt may alone 
demand .the whole debt, and receive it, he may also innovate the 
debt, and delegate or assign it over to others ; for he might dis- 
charge the debt, and even give an acquittance; without receiving 
any thing.' 1 But jjjreditor ought to account to the others for 
these changes.*' 0 ' * 


V. 

, 1842. The Demand by one is of Use to the others. » — If, where 
several personshave one and the same right, one of them bring his 
action for thfe debt, his demand interrupts the prescription against ’ 
the other creditors/ , 

* Ciyn tabulis cssct comprcliensum, ilium ct ilium centum aureos stipulates, neque atf- 
jectum, ita ut duo rei stipulatuli essant, virilem partem singuli stipulati videbautur. L. 1 1, 

4 I, D. de duobus reis . It appears by this text that these words duo rei stipulandi implied 
the solidity. • . , r „ 

c L . 1$, Z>. de diyjb. reis . : ' 

d L. SI, § 1, D. de novat . Sec wli^t novation and delegation are, in the titles where 
they are expressly treated oil « 

^ See the sixth article. t 

* f See the ninth article of the forcgoing^section* and r what is cited on it. .. 
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. 1843. One of these Creditors cannot do any Prejudice to .the 

others. — The use which one of the creditors may make of the 
right to demand alone, and receive, the whole debt, cannot hurt the 
others. And he ought account to them for the manner in which 
he shall have used this right.* 


TITLE IV. 

OF CAUTIONS, OR SURETIES. 

1844. Use of Cautions and Sureties. — No body is ignorant of 
the frequent use of cautions or sureties. These two names are 
given to those who oblige themselves for others whose obligation 
is not thought sufficient, whether it be for money or for other 
causes. They are called cautions because their obligation is a 
security. They are called sureties, because it is upon their faith , 
that those to whom they engage themselves rely. This is the orig- 

■ inal signification of these two - words. 

1845. The obligation, therefore, of cautions or sureties is an ac- 
cessory to another obligation. Thus, we call the person for whom 
the surety binds himself the principal debtor. 

1846. The Rge qf sureties extends to nb.^iqnner of engage- 

ments, and comprehends two sorts of suretyships." One is con- 
cerning the payment of a sum of* money, or the performance of 
some other engagement, . such «s the undertaking of a work, a 
warranty , # smd others of the fike nature ; to assure the person to 
whom the surety engages himself, that what is pvomised by the 
principal debfor shall be performed. The other sort of suretyship 
relates, to the validity of the obligation in the cases where it may 
be liable to be vacated, as if the principal debtor were a minor, 
although able to pay, tfie engagement of the surety w°uld be, not 
ortty to pay the debt if the minor’s obligation were pot annulled, 
but to mqke good the obligation in case ;the minor, should be re- 
lieved from it, and to pay for him.* * 

• w 

S This is a consequence of the nature of this kmd of solidity among creditors. For 
they have not left their debt to the hazard *hich of them can get pa/ment of it first. .. 

• Sec the second artieft of the fifth section. • 
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1847. Suretyships may be divided into three sorts. T^lie first is 
of those that are given willingly, and. by mutual consent, for all 
manner of engagements,. whether they be formed by covenant or ', 
otherwise. Thus, one gives caution for a loan, for a warranty, for 
the price of a sale, for the rent of a lease, end forother obligations 
which are .contracted by covenants. Thus, tutors and guardians 
sometimes give security.' 

1848. The second sort is of suretyships enjoined by some law. 
Thus, by the Roman law, plaintiffs and defendants were obliged 
to give caution for several causes relating to judicial proceedings. 1 * 
Thus, in France, by an edict of the month of January, 1557, those 
to whom any thing falls by devolution are obliged to give caution 
to pay what shall be adjudged. And there are other cases in 
which the ordinances oblige to give caution, which it would be to 
no purpose to mention here. 

1849. The third sort of suretyships is of those ordered by the 
judge, whether he does it at the instance or upon an offer of the 
parties, or ex ojjicio. Thus, sometimes a thing that is in dispute 
is adjudged to one of the’ parties provisionally, he giving security 
to restore it if it be so decreed. Thus, bail is ordered to be given 
for the appearance of a prisoner, who is set at liberty on this con- 
dition. Thus, in settling the rank of payment among creditors, it 
is ordered that those who shall receive sums which may be liable 
to be demanded back shall give caution to pay them back again 
to prior creditors, to whom the said sums shall be found to be due, 
as in the case ^\f ^>J : tional debt, as has been remarked on the 
seventeenth article of the third section of Pawns and Mortgages. 


SECTION I. 

THE NATURE OF THE OBLIGATION OF CAUTIONS OR SURETIES, AND 
THE MANNER IN AVI1ICII IT IS CONTRACTED. 

Art. I. 

« # t t 

1850. Definition of Sureties. — Sureties are those who oblige 
themselves for other perrons, and who answer in their names for 
the security of some engagement, such as a loan, a warranty, or 
any other obligation.® 

** V. tit. Twit, (hf satistl , et D. lih. 2, tit. 6, 8, 0, 1 1 . % 

■ L. 1, $ 8, D. t/e My. et act. S«c tills following article. 
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1851. Caution may be given for all Manner of Engagements. — 
There is no honest and lawful engagement to which we may not 
add the security of a caution to that which the principal debtor 
gives himself,'* provided that the giving of the said caution be not 
contrary to good manners. For there are lawful engagements in 
which it would not be decent to give security. 0 

III. 

1852. It may be given for a Natural Obligation. — This use of 

suretyshipg in all manner of engagements extends not only to 
those wliicfi are made with the mutual consent of the parties by 
covenants, to those of tutors and curators, to those even of sureties 
themselves (for wc may take security for a surety), and, in general, 
to all other sorts of engagements in which the civil laws give the 
creditor an action against the person who is obliged, and which 
are called, for this reason, civil obligations; 4 but caution may 
also be given for that sort of obligations which are called barely 
natural, of which we have spoken in the ninth article of the fifth 
section of Covenants. For in these sorts of obligations there is 
formed a natural engagement, which he who becomes surety for it 
makes good in his person, although in the person of the principal 
debtor it be useless. Thus, in the customs where *t he wife, who is 
in the power of her husband, cannot be bound any manner of 
way, if the husband becomes surety for the obligation of his wife, 
he shall be obliged, •although the obligati^ »wi fe remains 
always nidi. 6 * , 

IV. 

1853. Security for a Debt to be contracted. — We may give se- 
curity, not only for a present obligation, or for one lhat ha^ been 
already contracted, but also for an obligation to be contracted ; as 
if he who' foresees a business for which he may stand in need of 
money gives beforehand .the security of a surety to the person who 

* • • • 

b £ 1, A defidejuss . ; — L 8, § % eod . ; — § I, Inst. eod. 
e See the nifith article. • • • - • # 

d L. 8,* 44 1 et 2, D. de.Jidejuss, et mand . ,• — c 1 1. 8, $ 4, ^ aft. D- eod. This surety of a 
surety, that is taken in a court of justice, is Armed ii^ France a certifier; because he cer» ; 
tifics or undertakes that the first surety is good. * 
e L. 16, § 3, D. defidej.i — 4 1, Inst eod . ‘See the ninth article of*the fifth section of 
Covenants . • • * 6 
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m to lend him the money, the said surety obliging himself before* 
nand for the money that is to be lent. And thismight happen, if, 
for example, he who is to be surety should have affairs to call him 
away before the money is actually paid to the borrower, or in other, 
cases and for other causes, as for the warranty of a sale, or some 
other engagement/ • , 

1854. The Surety can be bound for no more than the Debtor. — - 
Of what nature soever the principal obligation be, the engagement 
of the surety can never be harder than that of the principal debtor. 
For his obligation is only. an accessory to the other;* and if be 
should oblige himself to any thing more, or to conditions that are 
more burdensome, he would be surety only for what is contained 
in the principal obligation. And the obligation for the overplus 
will not be reckoned a part of the suretyship, but his own proper 
debt, if by the circumstances the .obligation for the overplus ought 
to subsist. 

VI. 

1855. But he may be bound for less. The obligation of the 
surety may be less than that of. the principal debtor. Thus, he 
may oblige himself only for a part of the debt,' or 'of some other 
engagement. 11 Thus, he may oblige himself only upon some con- 
dition, although the debt be pure and simple. 1 ThuS, he may take 
a longer teriu-Al^.-«4£.\tt of the principal obligation, 1 or a place more 
convenient for payment." And, in a word, he niay soften his con- 
dition all the ways they can agree on. 

VK. 

1856. Surety tvithout the Knowledge of the Debtor. — One may 
become surety without an order from the person for whom he 
binds himself, and even without his knowledge. 11 For on the part 
of the creditor it is just that he be at liberty to take his security 

l * 

r L. 6, D. de Jidejuss . ; — §3, Inst, eod.; — L 6, § ult. 1 D. dejidejuss - fc 55 ,%kJ- 50, 

,■ Z>p de pecul. • ^ * 

* £t* 8, 4 7, D. de Jidtjussul — 10, §§ 1 et 2, eod. ; — l. 34, eod. ; § 5, Inst*, eod. See 

the last text quoted on the following article. 

L. 9, D. dejidejuss . ; — $ 5, Inst eod. 

1 ^6,4 1, Dead. 1 D. $ 5. 

-!• X. 16, \ 1, I^.dejukjuu. -i “ X. 30, £>. dejidejuss. ; — l 20, § 1, D. mantjL 
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independently of the will of his debtor; and as to the surety him- 
self, he may do this good office to his absent friend, in the same 
manfter as one may take care of the affairs of an absent person. 6 


VIII. 

1857. In Crimes there is no giving of Security, no more than 
Warranty. — In the matter of crimes and offences, those who 
commit, them by order of other persons, or who make themselves 
accomplices of them, cannot take security or warranty for being 
saved harmless from the events which may follow thereupon, or 
for assuring to themselves the profits which may arise from thence. 
For the obligation of such a surety and of such a warranty would 
be another crime. But he who has committed a crime or an 
offence may give security for the civil interest, and even for the 
fines, and other pecuniary mulcts, which he may have incurred by 
his offence. For it is just, and for the public good, that they 
should be acquitted.* 


IX. 

1858. Some Honest and Fair Engagements in which it is not law- 
fid to take Security. — There are some honest and lawful engage- 
ments in which one canpot take security, because the nature of 
the engage rri Ait 'would make the taking of security to be reckoned 
an indecent thing. Thus, it would be contrary to good manners 
for a partner to give security to his copartner that he will not 
cheat him, or fo» an .umpire to give seeuritv Ue will pronounce 
sentence in the matter deferred to him, or Judge uprightly. 4L'hus, 
in a case of another nature, one ought not to take security for 
the restitution of a dowry, eithe» from the husband, or from other 
persons wh<3 are to receive it fRr his use, such as his father or his 
guardian. For the dowry being an accessory to the engagement 
of the marriage, it would be unworthy of the strict union of matri- 
mony; which puts the wife under the power of the husband, with 
whom She intrusts her person, to demand any such security.* 1 And' . 

° gee the title Of those who manage the A ffairs of others without their Knowledge . v 

P L. 8, $ 5, D. dejidejuss. ; — l. 70, § ult. D. de Jidejms . « 

*1 Z/. 1, C, dejvdej . v el mand . dot. dent . ; — L 8, C. de paft. cone. SeciiffcVAir Usage allows 
an indefinite liberty of inserting* in contracts of marriage giH sorts of covenants, and even 
some which would be unlawful in other contracts, stfch as the institution of an heir that 
is irrevocable; it would seem that for that reason, and in consideration of the favor of 
dowries, the taking of security for a^dowry flught not to be forbidden* and that the surety 
who hinds himself on thitt account ought hot to^c discharged from his engagement, es- 
pecially if the dowry he in danger. But nevertheless we have thought proper to insert 
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it would be a seed ef discord in families, which ought to be -united 
by maniages. But the father and mother of the husband • Amy 
oblige themselves for their son to make restitution of the. deyyj’y* 
For, the obligation of their goods is the same with . that of the son 
who is to inherit them. And it is usual, that be who marries has 
no other estate besides what his parents give him, either at the 
time of the marriage, or at their death ; which makes their obliga- 
tion for the security of the dowry to be just and reasonable. 

X. 

1859. The Surety is not discharged by the Restitution of the Prin- 
cipal Debtor. — Although the obligation of a surety be only an 
accessory to that of the principal debtor, yet he who has bound 
himself surety for a person who may get himself relieved from his 
obligation, such as a minor, or a prodigal who is interdicted, is not 
discharged from his suretyship by the restitution of the principal 
debtor; and the obligation subsists in his person, unless the resti- 
tution were grounded upon some fraud or other vice which should 
have the effect to annul the right of the creditor. ButJft^bare 
restitution of the principal debtor is an event which thUpklitor 
did foresee and guard against, by securing his debt by the addi- 
tional obligation of a surety, who on his part could not be igno- 
rant of this consequence of his engagement.' 

XL 

1860. The Mpa or ^pvrs his Surety harmless^ if he is not relieved 
fromiiis Obligation . — 'lhe surety for a minor has his action of 


here the rule which was prescribed in this njnttcr by the Christian emperors, and whjph 
is so agreeable to the mutual love uml confidence which our religion eiyoins to married 
persons. 

r I/, 2, Cl de fide] uss. min.; — l. 25, D. tie fidej nss. ; — l. 70, § 4, eod .^ ? /. 7, iVi f;D. de 
except. We must observe, from this last law, the difference which the Romans made be- 
tween the surety for mouey borrowed by a sop who was under his father’s jurisdiction, . 
and the surety of a minor. The surety of a son living under the paternal authority was 
not obliged, no more than the son himself, because of the vice of the obligation which was 
prohibited by law. L. 9, \ 3, D. de saint. Maced. But the surety for a minor was not 
discharged with him, if the minor was deceived only in the thing, and not throtyglf any 
fraud used by the creditor; as, for example, if, the minor having borrowed money, he had 
not laid 4 it out to* rtuy profitable hse. For in this case the obligation, is annulled, only 
because of the minority, and uq>t on account of any vice in the obligation. D. T.%. Ox/. 
defidej. tnln. ** ' 

See the first, second, third, fourth, and fifth articles of the fifth section of this title, and 
the eighth article of the first section of »thc ^Solidity among two or more % &c. As to 
obligation of a son subject to the paternal authority, see the fourth section of the Loan of 
Money ami other Things to he. restored in Kind. 
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telief against him to save him harmless, if the obligation has been 
profitable to the minor. But if it has not been advantageous to 
hjm,*and he on that account has been relieved* from it, lie may 
likewise be relieved from his obligation to indemnify his surety.* 

XII. 

18(51. The Giving of Counsel and Recommending do not bind om 
as Surety. — The engagement of sureties 'consists in this, that 
they oblige themselves in their own names to be answerable for 
the effect of the obligation for which they become sureties. But 
those who, without any design of engaging themselves, recommend 
the person* who is to bo bound, or advise the treating with him, 
do not by that means bind themselves as sureties, unless there 
were on their part some fraud, or other circumstances which ought 
to make them guarantees of the event. 1 

XIII. 

1862. Qualities of Caution or Security taken in a Court of 

Justice. — When a private person receives security, he accepts or 
rejects, as he thinks good, those who are offered to him as sureties, 
and he settles his security in such manner as he and his debtor 
can agree. But when caution or security is taken in a court of 
justice, it is the Office of the judge to receive or reject it, according 
as the person who offers the security, and the surety himself, can 
show that the security is sufficient; which depends on three quali- 
ties that arc to be considered in sureties, n carding to the engage- 
ments for which they rare to be answcraf>le : the solvency ef the 
persons, the facility of suing them at law, and the validity of their 
engagement. Thus, the want of an estate, the dignity of the per- 
sons, and the other qualities \9hich make the suing them at law 
difficult, and their incapacity of being bound, are* causes for re- 
jecting the cautions or sureties that • are offered in a court of 
justibes** * 

'' " - XIV., 

1863. heirs or Executors of Sureties. — The engagements of 

■* V# • • • • 

1 X. 1 ,, C. 'dejtdej . min. Sec the second article of the fifth section. 

* See the last article of the first section of Proxies ^Ma nJates, &c. 

. • L. 2, D.qui satisd. cog . ; — 1. 7, eod. ; — l. 3, D. dejtdej . Although some of tficse texts 
dQ not relate to all manner of sureties, yet .we may apply them to t$e rule explained in 
Ms article. • 
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sureties pass to their heirs * or executors, excepting such as affect 
the person of the surety, such as imprisonment or the KkCjif the 
engagement was, such that the surety was bound to deliver him- 
self up prisoner. For he had power to bind his own person, but 
not the person of his heir or executor.. Apd as the heirs or execu- 
tors of sureties enter into their engagements, so they have likewise 
the same benefits which the law grants to the sureties themselves/ 

XV. 

1864. When a Surety is once received , he cannot afterwards be 
rejected. — He who has accepted of a surety, having once declared 
his approbation of him, cannot afterwards demand another ; even 
although the said surety should prove insolvent.* 

XVI. 

1865. The' Sureties for Persons that arc . accountable are not 
bound for the Penalties to which they may be liable. — The sureties 
for officers, and other persons e’|aployed in the receipt of the public 
money, are not answerable for nfk pecuniary mulcts to which the 
said persons may be liable on account of their misdemeanour.* 


SECTION II. 


OP THE ENGAGEMENTS OF THE SURETY TO THE CREDITOR. 
V v, Vl . • * 

<. v Art. I. i 


1866. The Surety cannot be sued till after the Discussion of the 
Principal Debtor. — The obligaticn of the surety being only ac- 
cessory to, and coming in aid of, that of the principal debtor, and 
for satisfying what lie shall fail to acquit, the said obligation is as 
it were conditional, not to have its effect except in tfce case where 
the debtor is not able to pay. Tims, the surety cannot *be sued . 
till after the creditor has used all necessary diligence for the dis»; 
(Mission of the principal debtor, and has not been able to recover' 
payment.* 

1 L. 4rf l, D. de fidejuu . ; — 4 8* Jast tod. 

y L. 27, } 3, tod. See what Vtese benefits tyre, sect 2, art 1 and 6, sect. 4, art 1. See 
the remark on the first article of the fourth section. 

* L. 3, inf. D. de jpdejuis. 

* L. 6 $, D. defidtjues .; — /. ult. C. dc par. tor. qui pro ntag. inti. 

* 4 nil. but. de reydic. ; — „\or. 4, c. I j — l. 6S. 4 l, i» f. D. de Jldejuts. ; — v. 1. 13, inf; 
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V .;.j 'it- * • 

1S67. Exception as to Judicial Sureties. — Those who are judi- 
cial* sureties may. he prosecuted without a previous discussion of 
the principal debtor, b not only because they oblige themselves to 
the court of justice, the authority whereof requires it should be so, 
but also because of the nature of the debts in which this security 
may*be found to be necessary. For they arc such, that one ought 
not to allow in them the delay of a discussion. Thus, for ex- 
ample, if, pursuant to an order of justice for the payment of credi- 
tors, one of. them receives a sum of money, on condition # tliat. he 
give security to restore it to other persons to .whom the said 
money otP^ht to go, in a certain case, as that of the birth of a 
child, who is called to a substitution, or other the like case; the 
giving of this security is ordained only to the end that the said 
money may be immediately repaid, if the caste does happen, and 
that it be delivered to the person who o ught to have it, in the 
same manner as if the money had remain6c|fPh the hands of the 
receiver of all moneys deposited in court, which ought to be deliv- 
ered up without delay. And we shall see in the other cases of 
judicial sureties a like equity for not admitting in them the benefit 
of discussion. 


HI. 

1868. Another Exception , when the Debtor is Absent , and. has no 
visible Estate. — If the principal debtor is absent, or has not a 
visible estate, sp that no action can be brought against him, or 
he made to pay, the .surety may l5e sue*! ; unless* he obtains a 
delay from the court, in order to find out some e fleets belonging 
to the debtor, or to make him # pay the debt, after which delay* 
if the creditor is not satisfied* he may compel the surety tp pay 

the debt. 0 • 

• * 

— t 55, in f. eoc — L 116 , D. de verb . oblig. Besides this benefit of discussion, which is 
explained in this article, there are two others which sureties have. See the sixth article 
of^this section, and the first article of the fourth section, with the remark upon it. This 
benefit of discussion is granted Only to those who are bound baroly as sureties, for their 
obligation is •explained by tliis quality. • But if those who, with regard to the princi- 
pal debtor, are only his sureties, make themselves principal debtors with respect to the 
creditor, and pblige themselves, as*is usual in this quality, equally with Jljft principal debt- 
or for the whole debt, renouncing this benefit of discussion, they are no more tef be con- 
sidered as sureties. See die third article of # the first^ section of the Solidity among two or 
more , &c-, with the remark upon it. See the two following articles. 
b L. I, D.jttd. oolv.j — v. Jnst.de $atisd. f ef l.vlt.i 1, C. demur, re jftd. 

9 Nov. 4 , c 1 
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IV. 

1869. The Discussion does not extend to Goods alienated by the 
Debtor.— The discussion which the creditor is obliged to make of 
the goods of the debtor, before he sues the surety, does not extend 
to the goods on which he has a mortgage, f and which; have passed 
from the hands of the debtor to purchasers and third possessors ; 
but only to the goods which the debtor has actually in . his posses- 
sion. And the creditor cannot sue the third possessor till he has 
first discussed the goods of the debtor, and likewise prosecuted his 
personal action against the surety. But he cannot exercise the 
mortgage which he has upon the estate of the surety, except in, 
the case where he cannot recover payment out of whal is in the 
hands of a third possessor* 

V. 

1870. The Suretypannot oblige the Creditor to sue the Debtor. 
— Although it be : the interest of the surety that the creditor 
should recover payment from the debtor, yet he cannot oblige the 
creditor to sue him for it. For the creditor may defer the discus- 
sion of the principal debtor, without losing the security which 
he has taken by having another person bound forthc debt.® But 
if a minor, whoso guardian had given security for his administra- 
tion, being come of age, and, finding his guardian-indebted to him 
and at that time able ±0 pay him, should neglect to sue him, 
and in the mean while the guardian should become insolvent, his 
surety ought nothin thi^case to be easily condemned to the minor/ 
For the engagement *of this surety was only to answer for the 
guardian’s administration, and for his being able to pay, after the 
expiration of the guardianship, whatever he should chance to be 
indebted to the minor. Thus, the surety having satisfied his en- 
gagement, since the guardian was solvent after the expiration of 
the guardianship, the negligence of the minor in not suing him 
after the account was stated might be imputed to him according 
to the circumstances. 

*. 1 

* Nov . 4, e. 9. By the customs of some provinces in France, this discussion is observed ; 
but in other customs the third possessor may be sued without this previous discussion. 
See the'sixth article of the third section of Mortgages, and the remark whichts there made 
upon it. 

* &. 62, D, derfdejuss. See the Ytyrd article of the third section, as to the diligence 
which the surety mpy use on his part against the debtor* 

* L . 41, D. dejidfjuss . % „ 
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1871. In what Manner several Sureties are bound* — If several 
persons become sureties for one and the same thing, every one of 
them is nnswefoble for the whole. For every one of them engages 
for the whole 'debt or othjjr engagement, and to make up what the 
principal debtor shall not be able to pay. Thus, their obligation 
naturally binds every one of them for the whole debt, nfter the 
discussion of the principal debtor. But their obligation is divided 
in tiie same manner, and for the same reasefti, as that of principal 
debtors, who are jointly bound each of them for the whole debt. 
Thus, when the sureties are solvent, the creditor can demand from 
each of them. only his share of the debt. But the portions of 
those who are insolvent are thrown upon the others, and every one 
bears his part thereof upon the foot of his own portion of the 
whole debt.* 

# 

VII. 

1872. If the Obligation of one of the Sureties is* annulled, the 
others ansioer for his Portion. — If, of two or more sureties, one 
happens to have sufficient reasons for vacating his obligation ; as 
if it was a minor, or a married woman who had no power to bind 
herself, or who is not bound according to form; the other sureties 
will be answ'Brltble for the portion of this surety who is dis- 
charged. 11 


. VIII. 

* • . m 

1873. What are the Exceptions of the Ukbtor that 'are common to 

the Surety.-— All the defences which the debtor has against the 
creditor are common to the sureties. As if the obligation, or a 
part of it, lUppsns to be acquitted ; if it is prescribed ; if the debt 
was referred to the debtor’s oath, and he ’^|)j^Bworn^either that he 
never owed any thing, or that lie had pafPro; or if he has other 
exceptions of the like nature. For the surety is only answerable ' 
for what shall be legally due ; and whatever annuls or diminishes 
the obligation of the debtor annuls or diminishes the obligation o£. 
• ■' 

i j 4, butt, (kjidejuss . ; — /. 26, V. eod. — 1. 10, § 1, C. &d. Sep the first/dfttcle of the 
fourth section. This right which sureties have to divide Jheir obligations is called the 
benefit of division. See the third article of*the first ^ect An of the Solidity , &c., the first 
article of this section, and the first article of the fourth section, with the remarks on 
those articles, where it appears that those who have this benefit may renounce it. 
h L. 48, D. dejidejuss. • 
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the surety, which is hn accessory to the other. Thus, he may make 
use of these defences, although the principal debtor should decline 
to use them himfeelf. 1 But if the defences of the principal debtor 
are only drawn from his own person ; as if he may obtain relief 
because he was a minor when he contracted the obligation; if he 
cannot be sued because he has made over all his effects to his 
creditors, or because they have been confiscated ; these sorts of ex- 
ceptions will not avail the surety. For it was to guard against 
them that the creditor got the surety to be bound. 1 

IX. 

1874. The Engagement of the Surety follows the Obligation . — 
The engagement of the surety is not limited to the person of the 
creditor to whom he obliges himself, but his obligation is annexed 
to that of the principal debtor, and passes with it to the persons 
who shall afterwards have the right to it. And if, for example, an 
heir or executor takes security from one that is debtor to the in- 
heritance, and is obliged afterwards to restore the inheritance to 
another, cither because of a substitution, or because, his institution 
not subsisting, he ceases to be heir or executor ; this surety will 
remain obliged to him to whom the inheritance shall be restored.® 


SECTION III. 

OF ENGAGEMENTS ,OF THE DEBTOR TOWARDS ' IIIS, SURETY, AND 

OF THE SURETY /TOWARDS THE DEBTOR. 

Arfr. I. 

o ,* 

1875. The Debtor ought to save the Surety harmless. — - The prin- 
cipal debtor is obliged;’to save his surety harmless either by get- 
ting him discharged from his suretyship, or by acquitting the debt. 
And although there should be no express promise to indemnify 
him, yet it is enough that it docs appear that the surety is obliged 

1 L, 32 , D. dc Jidejnss. ; — L 19 , D. de exception. ; — l. 11 , C.de except, ecu preese,^ — $ 4 * 
Inst, tie repiU'^f . ; — l, ult, inf, D, dc jwrejur. See tlic first and the following articles of 
the fifth section^ 

1 /). 4 4, Inst, dc reptic, ;—U,i\ y C, dejidejuss. See tho sixth article of the Mh section. 

m L. 21, D. dc foieju&s. This siliyty cannot pretend that he became bound only in 
consideration of the said heir or executor. For besides that he ought to .have expressed 
so much, it might he replied to him, tlmt, if he had not engage^ himself, the creditor might 
have sued the debtor, or taken other sdretics. 
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for the debtor only in this qu&lity.. For it implies the engagement 
to save him harmless.* 

% '• v r . 

. II. 

1876. Indemnity for the Consequences of the Suretyship. — If the 
creditor, not receiving satisfaction from the principal debtor, brings 
his abtion against the surety, and forces him to pay the debt, the 
surety will recover from the debtor both the • principal sum and in- 
terest which he shall have paid to the creditor, as also the interest 
of the said principal and interest For with regard to him, all the 
money which he has paid on the debtor’s account is a capital of 
which heVmght to be indemnified, in the same manner as, and 
with much more reason than, a factor or agent, who does the busi- 
ness of an absent person without his knowledge; seeing what 
moneys they advance, they do it of their own accord, and that it 
is by constraint that the surety makes payment. And if he suffers 
otherwise any damage, or is put to any charges, as if the crcdi- 
tqjj| sues him, or attaches his goods, he will also be reimbursed of 
the expenses which he shall have been put to, and of all of his 
damages, and likewise of the charges he shall be at in suing the 
debtor for his reimbursement. b 


_ * III. 

1877. A Case lohere the Surety may sue the Debtor for his Indem- 
nity before lie lias been called upon by the Creditor. — If the princi- 
pal debtor fails # to jjay the creditor at the term, the surety may sue 
him after the term is. expired, to oblige *him to acquit thfi debt, 
although the creditor demand nothing. And if the indemnity of 
Ihe surety were in hazard^ he plight sue the debtor, even before 
the term,* for his own safety. Thus, when the debtor squan- 
ders away his estate, or his goods are attached, the surety may 
put in Ids Claim, and take such other measures for his own 
safety^ as the circumstances .of the danger shall render neces- 
sary.® 


**L. 3, D. de negot.gest.; — l. 4, eod.i — l. 20, { 1 , D. mand. 

b This is g consequence of the*prcceding article. 4 (5, Inst. defidejmn.j-^t. 45, 4 6, £>. 
mand. ; — l. 50, § 1 , tod. See, touching the interest of sums paid by the surety, the fourth 
article of the second section of Proxies, ang the fifth artfcfe of the second section Of those 
who manage the Affaire of others. 

* L. 38, } 1 , D. mand. 
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IV. ...... : 

1878. If the Surety pays before tke Term,. — If the surety .pays 
before the term,, he cannot bring his action for relief against , the 
debtor till after the term is elapsed.* For he had no power to 
make the condition of the debtor worse, who is .'not bound to pay 
till the term comes. 

• * 

V. 

1879. He may pay after the Term without being called on. — The 
surety may, if he pleases, pay after the term. And although he 
has neither been adjudged to pay .the debt, nor sued by the credi- 
tor, yet he will nevertheless have his action of relief Against the 
debtor. 0 For the obligation both of the debtor and surety wps to 
pay at the terrp. So that he acquits the common, engagement. 

VI. 

1880. If he pays imprudently what teas not due. — Although the 
surety may pay the debt without being sued for it, he ought not 
however to do any prejudice to the exceptions whieh the principal 
debtor might have aguihst the creditor. And if, for example, the 
surety, knowing that the debtor had either paid or had sufficient 
grounds for annulling the debt, pays it nevertheless, he cannot re- 
cover from the. debtor what he shall have acquitted in this manner.* 

VII. 

*; 

1881. If the. Surety pays , being ignorant of the Exceptions which 
the Debtor has against the Debt. — If the surety, being summoned 
to pay, acquits the debt fairly and honestly, in order to prevent ap 
execution or attachment of his goods, and being ignorant either 
that the debtor had a compensation to make, or that ne has paid 
the debt, or that lib had other grounds of defence against the 
creditor, he will nevertheless have his relief against the debtor.- 
For the debtor ought to blame himself, that he did not give, notice 

' to the surety not to pay the debt.* But if the surety pays rashly, 
without being called on, without necessity, and without acquaint- 
ing the debtor, who might, on his part, not have had time to* in- 
form the sttroty of the reasons he had to 6ffer why he ought not to 
* 

* JL 31, D. de fidvjtm, • 

• //. 10, § 11, D. mand . Sco the following articles. 

f L . 29, D . mu mi. See the following article. 

E L. 29, D. muntl. d. L 29, $ 2. •• 
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be compelled to pay the debt, there might be ground, according 
to ttye circumstances, for imputing to the surely that he had paid 
it wrongfully. 


VIII 

1882. If the Surety pays , notwithstanding he had an Exception 
for his own Person. — If the surety had any defence peculiar to 
himself, which was not 6ommon to the debtor ; as if he was a 
minor, and for that reason might get himself relieved from his ob- 
ligation ; or if he had any other personal exception, and if he pays 
the debt \gluntarily, without taking advantage of the said excep- 
tion, he will nevertheless have his action for relief against the 
debtor. For by having waived his own right, he has done no 
wrong to the debtor, and he has only acquitted him of .what he 
owed. 1 * 


IX. 

1883. If the Surety does not make any Defence when sued, or 
neglects to appeal from the Sentence . — If the surety, being sued 
by the creditor, does not use the means for obtaining a delay 
which he might make use of ; as if he does not allege in his de- 
fence certain nullities in the proceedings in the cause, which would 
not be sufficient to discharge the debtor, and, after having ac- 
quainted the debtor with the creditor’s demand, pays the debt; 
the debtor cannot blame him for not having fallen the advantage 
of such defences, ©ut if, the surety beiqg condemned to pay the 
debt, whether it be after having defended himself, or withouf mak- 
ing any defence, he does not appeal from the sentence, or if he 
does appeej, but does not acquaint the debtor therewith;. and, in 
general, whatever be the conduct of the snrety, and whatever 
event it mayjmve, it is by the circumstances of h?s conduct, and 
of that of tile debtor, that we must discern whether the surety 
ought ^o have defended himself or not, or to have appealed or not; 
whether he has defended himself well or ill, if he has given timely 
notice to Ihe debtor, if he has. paid the, debt rightfully or wrong- 
fully, if he has paid more than was due ; and by these, circum- 
stances Wte are to judge whether the surety ought to rccovei; cither 
, barely what was owing by the debtor, or also the charges he has 
'fkgeeti at, or if he ought to lose them. 1 .* 
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1884. If the Surety doesnot acquaint theDebtor that hehaspafd 
the Debt for him: — If, the surety having paid the debt without ap* 
quainting the debtor, the debtor pays it a second time, the surety 
will have no relief against him. For he would be in the fault for 
having suffered the debtor to be in danger of paying twice. 1 


XL 

1883. Surety, for a Thing deposited, or fora Thing lent. — 'The 
engagement of the surety being only accessory to that of the prih- 
cipal debtor, he is bound only precisely for that which is Owing 
by the person for whom he engages himself. Thus, for example; 
if one had taken security from a depositary, or from him who had 
borrowed a thing for use, he who becomes surety for such an en- 
gagement would not be obliged to make good the thing deposited 
or lent, if it should chance to perish by an accident ; but he would 
only be bound to answer for the fraud and negligence of the 
principal debtor ; for it was in that only that the obUjg£§on con- 
sisted.® ***■ * ates ' ! 


XII. 

1886. If the Creditor gives the Surety a discharge of the Debt 
If the creditor, or another person having his rigW, gives an ac- 
quittance to the surety, with intention to make him a present of 
the debt, as a recompense for some service, or out of some o^er 
motive, this surety may recover the debt from the -debtor j for tibia 
favor* was designed for the surety alone, afid not intended for the 
benefit of the debtor. But if the creditor had a mind only to, mp- 
charge the surety, without giving' him the debt, the right of the 
creditor will remain entire against the debtor, and the surety will 
only be dischsfirged of his suretyship. And this will depend bn the 
manner in which the creditor shall have expressed himself, in order 
to make hia intention known.* * 

1 L. 39, $ 8,2). monel. 

m L. %D.d»fidej. etmand. 

* L. 10 rf-tjA. D. mand. ; — 1. 13, eod .; — 7. 26, $ 3, eorf- 
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OF THE ENGAGEMENTS OF SURETIES TO ONE ANOTHER. . 

Art. I. 

18S?7. In what \ Manner one of the Sureties paying the Debt may 
sue his Fellow- Suretieg for their Shares of it. — If one of the sure- 
ty pays the debt, he shall have his relief only against the debtor, 
and not against his fellow-sureties; for he acquits only his pwn 
engagement ; and since the payment which he makes, without 
making u5te oj the benefit of division against the other sureties, 
extinguishes the principal obligation, that of the fellow-sureties, 
which was only an accessory to it, subsists no longer. But if, in 
paying the debt, he gets himself to be substituted to the creditor, 
he will have his right for recovering the shares of every one of the 
other sureties. This substitution by the creditor having this effect, 
that although the right of the creditor seems to be annulled by 
the payment, yet this right subsists so as to pass from the person 
of the creditor to him who pays for the others. For it is as it 
were a sale which the creditor makes to him of his rights. And 
if the creditor refuses the substitution, he who pays the debt may 
procure an ordcf for it from the judge.® 

* L. 11, C. de Jidejuss. ; — l. 39, D. eod . ; — $ 4, List, end.; — L 17, D. eod .; — l. 36, D. 
tod# — l. 41, $ 1, eod. See the sixth article of the second section. 

.This substitution of tho surety to the creditor^ for recovering the shares of his fbllow- 
•ureties, is a third benefit granfpd to sureties. So that sureties have tfirco benefit! which 
les&en their engagement and facilitate their relief. The first is the benefit of discussion, 
explained in the first article of the second section. The second i9 the benefit of division, 
explained in sixth article of tho same section. And the third is this benefit qf the 
Cession of the rights of the Creditor, explained in this article. The effect of the first ben- 
efit -of dlsonssion i*i that the surety cannot be sued till after the gotgls of the principal 
debtor have been discussed. The effect of the second benefit of division is, that, when, 
there are* several sureties for one and the same debt, each of them can only be sued for. his . 
own shaijf, If the others are able to pay ; but if any of them be insolvent, or their obliga- 
tion bo found to be null, or be liable to be rescinded, tbeir shares will be thrown upon the 
others, as has been said in the sixth article of the second Section. An<l the effect of the 
third benefit gf the cession of the rights pf the creditor is, that the surety who.pays the 
eredfeor recovers from every one of the other sureties their proportions of what he has 
paid. # ‘ • 

"We are to understand the use of the benefits of discuAion and divisfoh only li^favor of 
. ffrose who have not renounced them. For if they have^nounccd them, they are, with 
5^jaid to the creditor, in the same conditkfa as the •debtor. See the third article of the 
^ first section of the Solidity, &c. 
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1§88, Fellow- Sureties answer for one another. — It is an engage* 
ment of sureties among themselves, that, if there be several sura- 
ties for one and the same debtor, and tHtere be one of them that ip 
insolvent, or whose obligation is null o{ liable to be rescinded, 
every one of the others ought to bear his proportion of the ( share 
of the surety who is insolvent, 1 * or whose obligation does not sub* 
siet. 0 For they are all of them sureties for tj>e whole debt. 4 


SECTION V. 

HOW THE ENGAGEMENT OF SURETIES ENDS, OB IS ANNULLED.. 

4 Art. I. 

1889. There can he no Surety of an Obligation that is Unlawful. 
— If, in the principal obligation, there is any essential vice which 
may annul it, as if it has been contracted by force, if it is contrary 
to law or to good manners, if it is founded only on a fraud, or on 
some error which may suffice to annul it ; in all these cases the 
obligation of the surety is likewise annulled.* For no one can 
take surety for validating engagements that are vicious in them- 
selves. 


II. 

I 

1890. The Exception which f he Principal Debtor has on Account 
of hit own Person does hot discharge the Surety. — If the principal 
obligation was annulled only because of some personal exception 
which the principal debtor had,«as if he were a minpr, who, in 
consideration of his being under age, got himself relieved from 
an Engagement by which he suffered some prejudice, and there 
had been no fraud on the creditor’s part, the restitution qf the 
minor would have indeed this effect, that it Would annul his obli- 
gation to the creditor, and his engagement to save harmless l^s 
surety, if he desired to be relieved from it But the said ^eptit#* 
lion of the minor would not in the least invalidate tye, swqty’s 

e 

• x « ' i 

* L. d6, ZX dejidejuss. t c X. 48, D. defiUjw. 

* See the sixth article of the ‘second section 

1 L 7 , 1 1 t D. de except ;—L 16 , V de jidejuss. See an example Qf a rarely ftr 
an engagement contrary to good manners, i\W. 51 , in profit. K 0 46 ct 56 * Z). de 
fidejuu. * * 
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obligation to the creditor.* For it was only to make good the 
obligation of the' minor in case he should be relieved frorfi-ft on 
account of hisage, that the creditor took the addHional security of 
a surety. 

V. ...... 

iil ... / . 

• • 

1 1891. Fraud of the Creditor with Regard to the Surety. — If be* 
sieves the personal exception which might be a sufficient ground 
for annulling the obligation of the principal debtor, without inval- 
idating that of the surety, there was any fraud on the part- of the 
creditor, \jj]iether in the business which was the subject-matter of 
the obligation, or in the manner of engaging the surety, the obliga- 
tion Of this surety would be annulled. Tlxus, for example, if one 
who is willing to lend money to a minor upon security gives to 
the person who is to become surety for the minor folse proofs of 
his being of age, the obligation of the surety will be annulled.® 

IV. 

1892. Circumstances which may render the Obligation, of the 
Surely Null or Valid. — In all the cases where the principal obli- 
gation is liable to be' annulled, it is by the circumstances that 
We are to judge whether the obligation of the surety will sub- 
sist or not. Thus, the surety of a minor remains bound in the 
case of the eleventh article of the first section. And, on the con- 
trary, he is discharged in the case of the third article of this sec- 
tion. Thus, when the obligation has for jts cause spme commerce 
; dir some disposition prohibited by law, as if he who has a rrfind to 
%ive something to a person, to whom it is prohibited by some 
laW 1 or custom to give any thing, makes a fictitious contract for 
'the benefit of the said person, or of a third person who lends his 
naMe for thjit purpose, and he adds to the saicl contract -the 
’sfeciirity of a surety, the obligation of the surety will be without 
effect, # as well as -that of the principal debtor. Thus, in general* to 
jtidge^of the validity or.invalidity of the engagementTof the surety, 
it is neeeisary to consider the. quality of the principal obligation, 
wHtether it be lawful or unlawful ; the sincerity or disingenuity of 
the parties;, the motive which has induced the creditor to fake an 
additional security, as if it was because tljtf obligation was turilaw- 

C. raiii. 6ec the two following articles, and the tenthand eleventh 
of the fint sectuyi. • " 

- itk-% Csde jidejm. Win. * 

" , . 62 # 
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ful ; or only to supply the insolvency or incapacity Of the principal 
debtor, as if he were a minor, who, because of his 'minority, ‘potidd 
not validly oblige himself, although the obligation were not un- 
lawful in its own nature ; if he who 1 b bound *as purely for an- 
other has voluntarily offered himself, and* engaged the creditor t6 
accept of him, or if he has been engaged by any unfair dealing ah 
the part of the creditor; and it is by these circumstances, and 
others of the like nature, that we ore to judge of the effect which 
the obligation of the surety ought to have. 4 

v - 

1803. The Surety is discharged if the Obligation does not subsist 
any more. — - If the debtor annuls his obligation, either by payment, 
or by some other way that discharges him, as if, the matter being 
referred to hi# oath, he swears that lie has paid the debt, or that he 
did not owe any thing, if he is discharged by a sentence, by a 
transaction, or other covenant with the creditor ; in all these cases, 
the engagement of the surety is annulled. For he was obliged 
only to pay what should be due.® 


VI. 

1894. Or if it is innovated. — If the debt is innovated between 
the creditor and the debtor, without the surety’s obliging himself 
anew, his obligation docs not subsist any longer. Thus, he who 
was creditor for the price of a sale, and who had a surety bound 
for it, having given an acquittance thereof, g.nd having taken from 
the buyer alone his bond, as for money lent, cannot after that de- 
mand any thing of the surety. For although what he had profit^ 
ised to pay be not acquitted, and “the debtor remains^oWiged* fbr' 
a debt to whiqh the sale had given rise, and for which the said 
surety had engaged himself, yet the creditor having extinguished 
the first obligation, that of the surety, which was only an acces- 
sory to the other, is also extinct/ 


VII. . 

1895. . The Surety fa a Lease is not bound upon the' ReHet&kf 
of the 'Lease. — If, a former obligation being expired, the debtor . 

‘ e , . , ft n i 

* L. 7, $ 1, D. <fc accept, pmse. et pntjud. 1. 46, D. da fidtjuu. H. f, 

f 4, I IS, A 4t min. * i A. ’ 

* L. 8, C. da Jidejus*. tut. vet «r.;— l,Z>.cfa‘ except.; -^l. 68, ^ %,D.da Jutefit**. > 
8w the eighth article of the second section. 

f t L. 60, D. dejtdtjtus. ; — l. 4, C. tod. 
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jhs# renewed It. bya*second, he who was surety for the first obit- 
Ration will not be so fox the second, unless he obliges himself 
9$ew> ; Thus, he who renews with his farmer a ’lease that is «x» 
pared, either by granting fiim a new lease, or by a tacit continu- 
ance of the former, will not have him engaged as a surety who was 
bound for the firpt lease, unless he obliges himself anew. For it 
is another obligation.* 

VIII. 

1896. If the Debtor succeeds to the Creditor , or the Creditor to 
the Debto^ — - If the creditor becomes heir or executor to the 
debtor, or the ’debtor to the creditor, the confusion which is made 
in the person of the said heir or executor, of the qualities of cred- 
itor and debtor, makes that the obligation does not* subsist any 
more ; and this confusion annuls likewise the obligation of the 
surety. For he cannot owe to the lieir or executor a debt against 
Which the heir or executor himself is bound to indemnify him. 
.And there is no longer either debt or debtor. 11 

IX. 

1897. If the Creditor or Debtor succeeds to the Surety , or the 
Surety to any one of them. — If it happens that the debtor or credi- 
tor be heir or executor to the surety, or that the surety succeed in 
that quality to one or other of them, in all these cases there arise 
different confusions of the qualities of debtor, creditor, and surety, 
every one of wffich annuls the engagemept of the surety. For if. 
be . succeeds to the debtor, he himself becomes principal debtor, v 
apd consequently ceases to be surety. And if he succeeds to the 
qrqditor, he is no longer bounty 4being he cannot be bound to him- 
ae)£ But if it is the creditor that succeeds to the surety, he will 
np$fbe. bound himself, but will retain only his riglit against the 
debtor. ... And lastly, if it is the debtor that succeeds to the sutety;; 
there remains no longer any suretyship, but only a principal obli- 
gation in the person of the debtor. And he could nol even plead 
the exceptions which the surety may have had to allege in his 
t^ per^nv as if he was, for example, a minor, 1 

• sift’t’.-’;'. 

f * £. i3,in,D. heat.;— 1.1, C. tod. . . 

SI, $ 8, tod.; — t. 1. 11, tod. , 

14 , D* de'Jidejutt. ; — l. 71 , inf. prints D. tod. ; — L 5 , D. dejUeftUti 
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X. 

•1698. The Creditor’s Pursuit of one of the Fellote- Sureties doe!s' s 
\at discharge the * others. — Since the engagement of the fefh«fr<* 

S reties does not cease to subsist, although the creditor sues one* 
them before he brings his action against the others ; therefore 
when there are several sureties for one and the same debt, the suit 
which the creditor commences against one of them does not hinder 
him from bringing his action afterwards against the others. 1 

xi. 

1899. The Surety for the Delivery of a Thing that perishes. — • 
Although the obligation of him who is bound to give or restOrfe 
a tiling is if the thing perishes by an accident, and 

the surety, nrxliiTe was any, is no longer obliged } yet neverthe- 
less, if the thing does not perish till after the debtor has been in 
fault for not delivering it, as if a seller does not deliver what he 
has sold, or if one does not restore what he has hired or borrowed, 
his obligation continues to subsist, and makes that of the surety 
•to subsist likewise.™ For he ought to hnswer for the act of the 
person for whom he engaged himself. 


TITLE V. 


. OF INTEREST, COSTS AND DAMAGES, AND RESTITUTION OF 

FRUITS. 

« 

« I 

1900. Of the several Sorts of Damages , and of their Causes*— - 
It is a natural consequence of all the kinds of particular engage* 
ftgfcts, and of the general engagement to do wrong to nobody* 
that th6y who cause any damage, whether it be by contravening 
Some engagement or failing in the performance of it, are* obliged 
to repair the damage which they have done. ; J 

1901.. All the sorts of damages, whatever cause they 
ceed from, friRy be reefheed to two kinds. One is Of 
ble damages caused by thqse whp occasion the loss of 
" 4 ; '* ■’ * ■ 1 ■ >■ -■?> " 

1 1 Zi. 88 , Q. 

Sec the jiinth article 0^ 

the third article of’the seventh section of the Contract if Sate. 
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*©f some thing, or who damnify it; as he does who, having bor* 
rowedaharae,ioses him or iames him ; or he who tmnshis.oaitlc 
•a -gra'zing into the field of another person, who does not owe 
that service. The other kind is of the damages caused by 
who, without* destroying jor damaging any thing, give occasion tg> s 
some loss of another nature. As if he who owes a sum of money ’ 
does not pay it at the term, if he who sells fails to deliver the. 
thing sold, if he who undertakes a work does not perform it. 

1902. We may distinguish damages by another view, according 
to the intention of those who cause them. Some are the effects 
of. a bad design, as of a crime, of an offence, of a cheat:, and 
others happen-without any bad design in the person who is ac? 
countable for them ; but barely cither out of negligence, or through 
some fault, or even through an inability to perform some etgage* 
ment. 

1903. Of what nature soever the damage be, and from what 
cause soever it may proceed, he who is answerable for it ought 
to repair it by an amends proportionable cither to his fault, or to 
lU$ offence, or other cause on his part, and to the loss which hagu 
happened thereby, according to the rules which shall be explained 
in this title. Before we enter on the explanation of these rules, it 
is necessary to make here some reflections on the principles on 
which they depend, the knowledge whereof may make {he use of 
these rules more easy and more profitable in the several cases 
where it is necessary to apply them. 

1904. Difference between Interest* and Costs and % Damages. — 
All the sorts of reparations of damage are reduced to two Kinds: . 
one which is called barely interest, 'and the other costs and dam* 
ages. Interest is the reparation or satisfaction which he who owes 
a. sum q£ rhoney is bound to* make to his creditor for the. dam* 
age, which he 'does him by not paying him the rrtoney he owq§ 
hirojas if he who has borrowed a sum of money does not. pay 
it at the. term; if a purchaser does not pay the price of the safe? 
jf *, tenant does not pay # the rent of the house which 4ie hires, or $ 
farmer the, rent of his farm. Ah the other reparations of damage* 
ofrwhat nature soever the damage may be, ore called costsapd 
damage? ;*es if a tenant neglect to make the repairs whlchfynit 

:%^&tafby. his . lease, and the house b^thereby damaged ^ if a 
:partoer neglects to take care of a thing belonging to'aii the part* 
jncars in common, with which he is intrusted, and 'thejrtime perishes; 
If' sifeior In 'the debts that are owingto ; his minor. 
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»£. a seller does not warrant the/ /purchaser 
against ap evictipn. The same name of costa qnd. damages ;Js 
given likewise to the reparations which are tb,pse*who 

have ,eaused any damage by a crime or an offence. . And in crimes, 
tjje satisfaction for the damage is called, the civil interest} which 
is the same thing with costs and damages; bat, this term civil 
interest is made use of to distinguish this reparation of; the dam- 
age from the other penalties which are inflicted for crimes* 

1905. There is this difference by the law and by our usage be- 
tween the damages which arise from the bare default of paying 
a sum of money that is due, and the damages which have, other 
causes, that all the damages which those may suffer who are npjt 
paid a sum of money at the term of payment are all uniform, and 
fixed % the law to a certain portion of the sum that is due, for the 
space of a year, and proportion ably fdr a longer or shorter time* 
Thus, we. have seen the interest of money at the rate of between 
eight and nine per cent, that is, the twelfth part of the principal 
stun; then betwixt six and seven per cent; then reduced lower, to 
Jaetween five and six; and at present it is fixed at five per cent 
Tout the other sorts of damages are indefinite, and are extended or 
limited differently by the prudence of the judge, to more or less, 
according to the nature of the act and the circumstances. Thus, 
Whoever <jwes money, whether on the score of loan or for other 
causes, owes for all manner of damage, if he does not pay it, only 
the interest that is settled by law. But a tenant who .fails to 
make the repairs which his lease obliges hirr to', an undertaker 
who ffiils to perform the work which he has undertaken to do, or 
who does it ill; a seller who does not deliver the thing which he 
has sold, or who, having delivered it, does not warrant .it against . 
an eviction ; owe indefinitely the damages which may' ensue upon 
their not performing tlicir engagement; and they ~ are regulated 
differently according to the diversity of the losses which happen, 
the quality of the acts which occasion them, and the other cir- 
cumstances. ' 

-1906. Why ike Interest of Money is fixed , and Costs (tnd JDant* 
ages undetermined . — This difference between the, interest Settled 
by law for sums of money owing, and those reparations ;©f* dam- 
age of whioh the estimation is undetermined, bath , its ; foundation 
in the differences which am between the failing; to pay e aiua of 
money that is mowing, and, the other various causes; which give 
occasion $o somedamage. * > . . 
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18W.*We tnay remark? as thelirstand most sen8ibl#^t^e 
differences, that* among all the causes which may give odca&f^ib 
a reparation of damages, there is none so frequeht as the d^fatfft* 
of paying a sura of, money that is due, and that there is likewise 
node from whence there»arises so great a variety of damages to bo 
repaired ; so thaj, if every creditor had a right to have the damans 
estimated which he may suffer for want of the money that was 
due to him, each demand of payment would be attended with an 
infinite number of discussions of the different damages which the 
creditors might allege they had sustained. One would pretend 
that, for ujant of payment, his goods had been seized and sold, and 
he by that means ruined ; another would allege that his house 
had fallen down for want of mopey to repair it; a merchant would 
pretend a considerable loss in his trade; and according as the 
different wants and conjunctures should diversify the events, every 
one would distinguish himself by the circumstances of his loss 
and of his damage. » 

V 1908. Had there, therefore, been no other cause for fixing by 
law a uniform reparation for all the sorts of damages which may 
arise from the non-payment of sums of lponey, besides the consid- 
eration of retrenching this infinite multitude of different liquida- 
tions and lawsuits which would follow thereupon, we could not 
well be without such a regulation. But another difference, which 
distinguishes the engagement of debtors of sums of money from 
all other sorts of engagements, is a natural cause, which makes this 
regulation to bd as equitable in itself as ij is useful to the public* 

1909. This difference consists ip this, that the damages which 
proceed from other causes than the non-payment of money arise 
from somp engagement which* distinguishes and points out the 
nature of ttie damage which one may be accountable for if he 
fails to perforpi his engagement, which is not to be met with in the 
engagement of those who owe sums of money. Thus, for exam- 
ple, when a tenant obliges himself to the small repairs of a hottjie 
which he rents, his engagement points out to him "precisely that 
he Oblige!! himself, to those repairs, in ojder to preserve the hotuse 
initie' good condition in which it is at the time it is let to him, 
and that consequently, if he fails to make the said repairs^ lie ’brill 
be liable for the damage that shall ensue thereupon, and be obKged 
,to restore the house in the same* condition in which ltrees at, the 
time when: he* hired it. Thus, when ait undertaker *>of a building 
obliges himself to*make it* such as it ought to be according td his 
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bargairi, Ms erigRgement tells hifn the duality which thCWork he 
undertakes ought to be of; that he is to answer for the defeats 6f 
the materials, if by his contract he is bound to furnish them, and 
for the faults of his conduct and workmanship. Th.us, he who is 
engaged in a guardianship cannot be ignorant tjiat his engagement 
obliges him to an exact and faithful administration, ana that if he 
neglects either to call in the debts, *to cultivate the lands, or to 
repair the houses, he will be accountable fox' the conseqttenees of 
his negligence. And it is the same thing iji all the other sorts of 
engagements, excepting that to pay the money one owes. 'Thus, 
in these engagements the deed of the person who ip, bottnd to 
repair -the damage is a cause which determines precisely the d|fcsl> 
ity of the reparation which he maybe liable to make. 
engagement of those who owe sums of money has no rtfMjnffto 
any kind of particular and determined damage that istojffilppen 
if they do not pay, and does not mark whether it will be the ruin 
of a building, or a bankruptcy, or*any other particular damage of a 
thousand that may happen. But the quality of this damage will 
depend on the particular circumstances in which the creditor who 
is not paid at the term shall find himself. And as the wants are 
diversified according to the differences of the events and conjunc- 
tures in which those persons happen to be who’ are disappointed 
of what is due to them, so the damages which happen to them 
from thence arc also of natures altogether different ; and they are 
unforeseen, as well as the wants from whence they may proceed. 

19J0. This'-infinite variety of damages which may ensue Upon 
the non-payment of a sum of money is an effect of the nature 
of money, which of itself having no particular and determined use, 
as all other sorts of things have, but having this geirsraluse of 
making the pfice of all things that may be Valued, it i^^lsVery 
person instead of those things which he stands in need 6f. : Thus, 
the use of money being different according to the diverse ’tVsiys of 
. employing it, and according to the particular occasions Wfftcft one 
miy hqve for it, the damages which may happen to those ^fio 
are not paid by their debtors are different likewise/ according to 
the diversity of the uses to which they iqMhded to jgut the mpnSy 
that Was due to them. '' - 

1911. jtt; follows from thjs difference between thii|| ^fe^ ^ewt of 
those whoare indebted in “sums of moheiy isbrWnf 

engagements, that, as in all othbr engagymepfi pejwrts who 
Ure obliged itaay distinguish by the i^wiire W tiieir ^obligation, 
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what tha damage will be-for which they will be accountable in 
case they do not perform their engagement, and that thia to^wl* 
• edge makes them foresee precisely what they oblige themselves 
to, and what the damages which they shall cause may amount 
to, one finds in every one of the said engagements a just founda- 
tion whereby to distinguish the reparation that may be due, and to 
ascertain the same. But as the bare quality of the engagement 
of those who owe money does not distinguish their condition, and 
does not point out to them precisely what may be the damage 
that may ensue upon their failing to make payment, and as 
besides thgy are all obliged only to one and the same thing, which 
is to pay a sum of money, their engagement is not a principle by 
which we can distinguish the reparations to which they may be 
liable, nor does it oblige them differently to the respective dam- 
ages which the creditors may suffer, according to the diversity of 
the events. But these events ore, with respect to the debtors, . as 
accidents which they could not foresee, and which their obligation 
did not comprehend. 

1912. It follows from this difference between the engagement 
of persons who are indebted for sums of money, and all the other 
sorts of engagements, that in one and the same contract, of the 
nature of those which are binding on both sides, it may happen, 
and does often so fall out, that although the engagement of the 
contractors be reciprocal, that is, that each of them on his part be 
bound to the other, yet their engagements are neither alike in 
their nature nof equal in their estimation^ but are of different na- 
tures; and the same cfintract limits the engagement of one Sf the 
contractors to the bare interest of a sum of money, if it is not paid 
at the terip of payment, whilst the engagement of the other party 
is indefinite, and may be extended to damages of a far greater 
value. Thus£ in a contract of sale, the obligation of the seller In- 
forms him that he is obliged to deliver the thing sold, and to 
■Warrant it with the qualities which it ought to have ; which lets 
/him know that, if the thing sold is not delivered, if it4ias not those 
, qualities yhich it ought {o have, if it is evicted Horn the pur- 
chaser, ho must answer for the damages which shall ensue theufe* 
upon, accfcgtdiiig to the rbles explained to the scco/id, tenth, aud 
eleventh wfijfions of the Contract of Sdle. # 3ut the same contract 
of sale adth got form any suclf engagement on th£ part of the 
buyer. For it does not point oi»t to him what* dagiage' the seller 
may sustqiU far wUnt of hfe money, .whether he shall' sufier any Ut 
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all, or whether, on the contrary, it may not endanger the loss of 
his 'trade atfd commerce ; 1 whether such a disappointment may 
not occasion hie goods to be seized and sold ; or., what other dam- 
age the Seller may sustain thereby. Thus, whereas with/ regard 
to the seller, the events which subject f him ,to damages having 
been foreseen, he cannot say, when they happen to the, .huyer, 
that, they are accidents which he could not foresee, and J(qe which 
he ought not to be answerable; whereas the buyer, on Jhe, con- 
trary, may say, in respect of the different losses which may hap 
pen to the seller, that not any one of them has been foreseen, and 
that therefore those which happen are, with regard to him, acci- 
dents which his obligation did not point out to him.; dbd he may 
allege that, if the seller had proposed that, in case such accidents 
should happen, the buyer should be answerable for them, hfe would, 
not have bought upon those terms, nor exposed himself to the 
danger of such consequences, in case of failure to pay the price of 
the thing sold. 

1913. It is easy to perceive the same difference of engagements 
in. one and the same contract, in leases of lands and houses, and 
. in other sorts of engagements, even those that are entered into 
•without covenant. But we must not draw this conseqqence 
from the difference we see between the engagement of one party 
and that of the other, that those who owe only money are not 
liable to damages if they fail in their payment, under pretext 
that their engagement does not precisely ' point out to them what 
will be the damage that will ensue upon, their non-payment. 
For ft being Certain that they do wrong to their creditors by not 
paying them, it is just that they should make them amends ; and 
in order to settle this reparation t of damages, it was necessary to 
have a fixed rule, that might be coriimon to all debtors In sums pf 
money, and that should be founded on other principles than those 
which regulate the damages of all other kinds. And .there could 
not have been made a more equitable regulation in thift ma^tpr 
than what has been found out by fixing the reparation of damages 
which the debtor of a sum is liable to, in case he fails to pay it at 
■the term, to a certain portion of the sum due for this *yepor^]Spn 
is fpunded on two principles which are perfectly justand equita- 
ble. One is, that alUdebtors for sums of money bentyjg un^rthe 
same engagement, ana owing only one thing, of -$he samp’ 

•they are obliged only to the saqie reparation of <^amagps. ^ad 
the othw is, fhat, it being ..necessary - 
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ages upoabne and the same foot, it 'could not be made morejuat 
and more certain than by fixing it at the value of the common 
-profit! that may be made of money by h lawful commerce. And 
this is what has been done by comparing money, which makes 
the price of all things, to those things which produce naturally 
some profit, and $>y regulating the profit- of a sum of money^ao* 
cording 'to the profit that is ’made of a thing of like value. And 
seeing the most ordinary and most natural profits ore those which 
lands yield, the reparation of damages which ought to be made to 
creditors in sums of money, who are not paid at the term of pay- 
ment, is estimated at the rate of the usual produce or revenue of 
a piece of land of the same value with the sum that is due. Thus, 
for example, if the common value of the revenue lands is a French 
or penny, in the livre, the reparation of damages which will be 
a debtor who owes the sum of a thousand livres which 
he does-ribi pay, will be of fifty livres a year, which is the revenue 
that is commonly reaped every year from a piece of ground that 
may be worth a thousand livres. And it. is upon the same foot 
that annuities are regulated, where he who purchases an annuity 
out of the estate of his debtor does nothing else but purchase 
a yearly revenue in money, which may be of the same value with 1 
the ordinary revenue that may be made of a piece of ground 
which might be purchased for the money he lays out on the an- 
nuity. But since the value of the revenue of lands is subject to 
changes, and the same rises or falls according to the scarcity or 
plenty of money, and for other causes which render it necessary 
to make different estimations, according to the changes whidh the 
times may produce, the laws regulate differently the standard of 
the interest of money and that*of annuities, according as those 
Changes may require. Thus, we have seen in France, as has been 
already observed, annuities and interest of money*reduced from 
ten to between eight and nine per cent, and lowered by degrees 
to five Jh the hundred, which is ‘the present standard. . 

■ ' 1914. j Exceptions to the Rule which fixes the InletTst of Monefi- 
t— All these considerations, which justify the rule by which ifatih 
mtefcst. of sums of money is fixed at a certain portion of the 
principal, are to be understood only of thes cases where the’<3J<ebtork 
cannot be charged with any blame, that nyry deserve a reparation 
■ bf another kind. And this rule does riot justify the debtors who, 
to pay, are unwilling* to do it; and mnch less 1 does it 
those who,*Vather ’than pay their debts, hoard tip thehr 
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money, and let poor families starve for want of their ’ ; 
sort of iniquity is of another kind than the bare delay of debtors 
who have not wherewithal to pay their debts at the -tun& ap* 
pointed; 2 arid this hardship would deserve punishments of a ira« 
Verer kind than a bare reparation proportioned .to the damage* 
which it may occcasion. . It was for this reason that the ordinance 
of Orleans in France required the judges to condemn thosC who 
should be found in arrears for wages due to laborers and work- 
men, to pay the double of what they owed.* And although 
this ordinance be not observed, and such unjust debtors go un- 
punished, yet we thought fit to insert this remark to show 'that 
this impunity is not agreeable to the spirit of the- law, and that 
there are occasions in which the crying injustice of those debtors 
might be punished, agreeably to the intention of the law. 

1915. We must also except from this rule, which fixes the inter- 

est of sums of money that arc owing, bankers who do not punctu- 
ally answer bills of exchange. For this kind of obligation hath 
particular characters which distinguish it, as to which the reader 
must consult what 1ms been said thereof in the fourth section of 
the title of Persons who drive any Public Trade , &c., where we see 
*thai the engagement in bills of exchange is not only to pay a sum, 
but implies the circumstance of remitting the money from one 
place to another, which renders the party who fails in the perform- 
ance of his engagement liable to other damages besides the bare 
delay of paying what he owes. And this matter is regulated by 
the ordinance. of 1673, in the title of Bills of Jfxchhnge, and in that 
oi TNe Interest of Change and RechangcP * * 

1916. Neither must we comprehend under this rule the engage- 

ment of debtors to their sureties. <• For it is not money^that debt- 
ors owe to their sureties; but they are bound to save* them harm- 
less from the damages which they may sustain on fhe part of -the 
Creditor if he is not paid; as if he distrains their goods. Thus, the 
indemnity which the debtor owes to his surety obliges ‘him tb 
make good the damages which he may hgve suffered by a seizure 
of Ms goods, at the instance of the, creditor. . 

' '1917. Other Remarks concerning Damages. — ■ After having made 
this distinction between* the interest of money and damages; it is 
necessary to observe oB,to damages, that it is by two view* that 
we may. judge whether there be any at all due, aiid that we ought 
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iaitfegulate them. Foe we ought first of all to considerthe quality 
oflheaot front whence the damage proceeded, as if it is a prime, 
an offence, a cheat : or if it is barely some fault, «ome neglect*. oir 
cm involuntary non-performance of an engagement For, aocord-< 
JOgto these differences, t|je reparation of damages may be greater 
or lfisser, as we 8hall see hereafter. And we ought also to con- 
sider the events which have ensued upon the said act, and whoth*. 
er they be such as ought to be imputed to him who is author of 
the act, or whether there be other causes mixed with it, so that all 
those consequences ought not to be imputed to him. 
r 1-918. As to what concerns the quality of the act of the person 
from whont a .reparation of damages is demanded, the question is 
only to know if there be on his part any design to hurt, or any 
knavery, or if there be no such thing. And seeing it is an easy 
matter to know it, either by the act itself, or by the circum- 
stances, without any help of rules, it is sufficient to remark barely 
here, that it is by this first view that we ought to examine the 
^questions concerning damages. 

1919. As to the events wiiich may ensue upon the act of him 
who. is charged with the damage, there may arise difficulties about 
.them, which may very well deserve rules for deciding them. For 
it is to be observed, that it often happens that there arises from 
one only act a chain of consequences and events which cause 
divers damages, whether it be that those events have been the 
immediate consequences of the said act, so as that it may be 
averred that it was the real and onjy cause of them, or that they 
may be ascribed to oilier causes which hate no dependence an the 
.$%jyd act, but to which that act had barely given occasion, or that 
they happen to be joined with.the said act by, some accidents. 
And according to these diffcrefxces of events, there may be a dif- 
ference in ther damages, so that some of them may be justly ii$i- 
.gated to the /author of the act, and it may not be reasonable 
phargewhim with others. • 

.,1920. "We shall be able to judge of these several sorts of events*, 
and of the regard whicK ought to be had to them in questions. 
gating to .damages, by the two following'examples. And wesball 
See liJfeew^e Kv at,t^o same-time, the divers ^effects which the qn|‘ ; dC 
,the person wjjip ip answerable for the daiqage ought to lfevein 
_.|fcese questions, according to the^qualitj of* the actj and the motive 
thereof. . 

.^1921. We may, suppose* for the fyst case, that a ’merchant hav- 

rvj>"'C.. . 1 63 * * 



inghirediasfedp for a fair; in a town Whitoh Was no 
his uaualresidenee, and that, having earned thither 
disc, it ' happens that he who had let him the sh 
turned/ out- of the possession thereof, either by an eviction, or'by'tf 1 ■ 
power- of redemption, or by a seizure of P hiS estate, -and that th4 
shop is let to others by the authority of a court of justice; So; 
the person who let it to the merchant is not able to perforrtt<'hte 
contract, and that therefore the merchant finds himself under ; til 
'necessity of hiring another shop like to the former, but at a much- 
dearer rate ; or that, not being able to get another shop,- he losqs 
his market, and, for want of the assistance which he expected from 
the sale of his goods, to pay a pressing debt, he becomes bank* 
jrupt. We see in this case many damages which may follow from- 
these different events, which it is necessary to distinguish, in order 
to discern between those which are in such a manner a conse- 
quence of the non-performance of the covenants of the lease, that; 
they ought to be imputed to him who was bound to give the shgpy 
and the events which may proceed from some other cause* jointly 
with that of the non-performance of the lease, and for which it 
may not be reasonable to make the lessor of the shop accountable. 

1922. Wc Bee in the first of these events, where the merchant: 
has hired another shop, that all the damage consists in his having 
hired it at a dearer rate ; and that, the said damage having feu its 
only cause the non-perfonnnnce of the first lease, he ought to be 
indemnified as to what it has cost him more to get this other shop. 

. But in the second case, where .the merchant cquld not get another 
shop, we see that he sustains three different sorts of damages;, 
that of the charges of transporting his. merchandise thither an<l ; 
back again, that, of the loss of the profit which he would have* 
made by the sale of his goods, and that of the bankruptcy. 

,1923. The less of the charges for the oarriage of the goods -is a 
necessary consequence of the non-performance of the contract for; 
lotting, the shop ; and seeing this loss proceeds from no other .cause,' 
oqe may impute it to him who let the shop. * > 

1921. The loss of the. profit which might have been -made by- 
the sale of the goods is alsb a consequence of this npu-pex]forma|tce 
of the lease of ( $he shop;, but this loss is- not of, tho -saute nature; 
with that of the charges of the carriage. For whereas the loss by 
the carriage of the goods . rrray be easily esthnated^and ia an effect, 
which hath for its certain and precise cause the'non-perforinaqce 
V thq lease, the loss of. this 'proljt which might have 
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le of the goods cannot be ?o easily known »for thisknowl- 
on future and uncertain events. It is well known 
fhattoe profit which this merchant might make at the fair did not 
jjepend barely on his having a shop or . booth in it ; bat it might 
' happen, either because o£ the great quantity of goods of the same 
]&nd with his, or because of the scarcity of money and the small 
number of. buyers, or through other causes, that there would be but 
ftttje profit to be made, or perhaps none at all; and it might happen, 
likewise, that because of the scarcity of those goods, the plenty of 
money, and toe great number of buyers, the profit would have 
been great. So that it cannot be known exactly what this loss 
may have Amounted to. But even although it could be known ex> 
andx^bftt^quanti+y of goods this merchant might have been able 
l£pilT, and what gain he might have made, judging of his profit 
by that which other dealers in the same commodity had made'; 
yet it would not be reasonable to charge all that loss on him who 
ought to have furnished too shop. For besides that this merchant, 
having still the goods in his possession, might yet make profit by 
them, and perhaps more than he would have done at toe fair for 
which the shop was hired, nobody knew any thing at that time of 
the events which might make the profit either greater or lesser, or 
which might occasion, perhaps, that there would bo no profit at all, 
or that there would be loss, instead of gain. So that they did not 
reckon that the penalty for the non-performance of the lease should 
amount to the value of the greatest gain that this merchant could 
hope for from a»goojl market. But .because lie who has failed to 
deliver the shop ought*to suffer some punishment for his nftt per- 
forming his bargain, it is just to* award, under all these views, 
some reparation of damages, and to regulate the same according 
to the ciremnst&nces. * 

1925. As to the third damage, which is that of toe bankruptcy, 
this unforeseen event having fox its particular cause the conditfdh 
id 1 Which the affairs of toe said merchant were at that time, it is 
an accident with regard to him who had promisecWthe shop; add 
which consequently ought not to he laid to his charge. ”' i > 
v 1926. We may suppose, for a second case, that a merchahthd'r- 
ittg agreed' With the master of a manufacture for a certain quantify 
of goods, to' be delivered td him on a # certain day, thaf they 
might be embarked on board a fleet ^pointed to saifattoat time, 
afid that the merchant having paid beforehand the price of the Said 
goods, or .a part th&teof, aftd being Some With carriages to receive 
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them, they are not delivered to him. We.see also In this caae'f^^ 
eral damages,— -the charges of thecarriages,tbe loss oftheffr ofi^ 
which this merchant might hope to have made by the sale, of those* 
goods in the place whither he purposed to send them, and that ; q£ 
the gain which he might have been able tp make.upOfiother, good#, 
which he would have bought up in the same place, and likewise 
the interest of the money which he advanced. ‘'The charges 
the carriages are due to him without any manner of difficulty^ 
as well- as the interest of the money which he advanced. The*, 
profit which he might hope to make upon the goods which he;; in* 
tended to buy up with the produce of his outward-bound cargo 
too remote from the act of the person who has failed* to delivers 
the goods for the embarkation, and ought not to be imputed to% 
him. And as for the profit which might have been made by th^p^ 
goods, if they had been embarked, we must consider, on the ones' 
hand, that, for want of having luid those goods delivered to him, ther 
n^erchant is deprived of the hopes of the gain which he might have 
expected, and that he who was bound to deliver them, having 
failed in tho performance of his engagement to do it, ought to bear 
the punishment of his non-performance of his promise by making 
some reparation of the damage. And on the other hand, likewise, 
we ought to consider that this gain was not certain; that the ship 
might perish by shipwreck, or Jail into the hands of pirates or en- 
emies; and that other accidents might have prevented the making 
any profit at all. So that, in this uncertainty of events, it would 
not be just that the reparation of damages shpuldebe equal to the 
gain Which one might hope for from a success altogether favorable. 
But it ought to depend on the prudence of the judge to settle aruj 
to moderate some reparation of (damages, according to the cir- 
cumstances and the particular usages observed in stlch cases, it 
there be any. * 

1927. We see by these examples, and it is easy*to reraark in 
others, 0 of what consequence it is to distinguish the events, in 
orderto know wherein the reparation of damages otight to con- 
sist. And it remains that we should consider the divers effects' 
which the different qualities of the acts from whence they proceed 
may have in .questions relating to damages. Thus,' for example, in 

- * ■■ ■ • ' ■ ■ , -■ • ’ »<■•. . • • - . - 

, * See the seventeenth and efghtetnlh artifclc* oftbe *ero»4 section of the Contract of, 
Sale, tlic eighth article of. tho tiiird section of Letting and Hiring, the twelfth, thirteenth, 
And fourteenth articKs of the fourth section ofi Partnership, and the sixth article of the sec- 
ond section oi' Proxies. » ♦ 
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the first case of the non-performanoe of the lease of the shop prom?* 
ised to the merchant, if we suppose that, instead of an eviction 
6r a 'seizure, which may have hindered the execution of the lease, 
it had happened that the shop was burned by a fire communicated 
from the neighbouring hguse, or that on the very day of the fair 
the said shop had been set apart for some public office by the 
authority of justice, and that the proprietor had not time nor op- 
portunity to give notice to the merchant of the said changes.; 
seeing the said changes would be accidents which had happened 
without any fault on his part, he’ would not be liable to any rep- 
aration of damages, by the general rule that no body is to answer 
for accidents, . except there be some fault on his part. 4 But if we 
suppose that he who lets the shop to this merchant did afterwards 
let it to’ another, ancUput him into possession of it, that he might 
have a greater rent for it ; this knavery will subject the owner of 
the shop to a much greater reparation of damages, than if the non- 
’ performance of the lease had been occasioned only by a seizure or 
eviction of the shop. For Whereas, in the case of an eviction or 
seizure, we ought to moderate the reparation that is to be made 
to the merchant for his loss in being disappointed of the sale of 
his goods, according to the remarks which have been made, his 
knavish dealing cuts off all pretensions to any mitigation of the 
damages; and the sentence which condemns the party in dam- 
ages ought to have the utmost extent that the rigor of the law 
can give it, because the knavery implies a will and intention to 4$ 
all the hurt thaUis possible. 

•1928. We may conclude from all these Remarks, ; that, in all the 
(gases where the question is to kno\V if any damages, arc due, and 
in what they consist, it is necessary to consider the quality of the 
act which W occasioned the damage, the share which the person 
who is charged with.the damage may have had in the act, his in- 
tention* whether the said act happened by accident, what have 
been the consequences of it, either immediate or more remote, and, 
which may. have proceeded from other causes. Aiyl it is by all. 
these views,, and by a ednsideration of the particular circumstances.' 
of f very case, that the judges ought, according to their prudence, 

to decide questions of this nature. As to which it is likewise 
• * • # • ■ 

necessary to observe, that there are cases in which the ’conse- 
quence of the non-performance of an engagement may be such, 
■.» » • . 

4 See tip ninth article of the thyd section of CovenanU. 
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that,’ although there were no bad intention on the part of him who 
has failed to perform his engagement, yet he mightdeserve, nm ' 
only to be condemned in a considerable sum of money, for, rej5ara- 
tidn of . damages, but also to be punished otherwise; as in the 
case of those who undertake to furnish ,.arms, provisions, forage, 
or other things for an army, and who fail in the performance of 
their contracts. For in contracts of this importance, wherein the 
public and state . is concerned, imprudences and other faults, let 
them be never so small, are of such consequence that they deserve 
to be punished with great severity, and are such as may be ranked 
in the number of crimes, according to the circumstances. 

1929. We may add to all these remarks, a distinction which it 
is necessary to make between two sorts of cases where damages 
happen that are to be estimated. One is of ^the cases where the 
damage fs present, and where the reparation may be known, and 
regulated by a view of the events which have actually happened. 
And the other is of the cases where the damage is not present; 
but to come, and depends on future and uncertain events, 
although it be necessary to regulate the reparation for the dam- 
ages, before they happen. We may see in one and the same kind 
of contract an example of each of these two sorts. 

1930. If the lease of a farmer, which was only for one year, be 
interrupted just before harvest, by a change of the proprietor, as if 
the land was evicted from him who had leased it out, or if he sold 
it| he ought to make good to the farmer the present loss which he 

' suffers by not being allowed. to gather the prop" that is on the 
grountl; and it is no hard matter to adjust this reparation of 
damages, because it appears wherein the loss does consist. But 
if the lease was for several years, and the same be interrupted 
from the first or second year, the damages will consistf'in the loss 
which the farfocr sustains by not enjoying his farin for the re- 
mainder of his term. Thus, the estimate of the reparation of 
damages will depend on the several views of the events- which 
this farmer might have reason to hope for or fear, according to the 
quality of the fruits or revenues which this farm yielded. It was 
possible that there might happen hails, frosts, barrenness, a fall' in 
tho price of provisions, and Other causes' of losses; find it might 
likewise, so fall out, th&t there mi^ht be favorable opportunities for 
the sale of them, and other causes of ^profit; and, in a word, it 
might happen -that the said farmer would neither have been a 
gainer nor a loser. But because farmers usually make .their bar- 
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gains so as to be gainers, and that' it is even the intention - of thin 
proprietors that their farmers should reap some profit, the' uneel" 
tainty pf these events is no reason why a reparation of damages 
should ■ not be due to this farmer. And all that human reason 
can do in a case wher§ it is necessary to decree a reparation of 
damages to be made, and impossible to know what the damage 
may amount to, is to take a medium of the profits which farmers 
of such lands may* commonly make, adding thereto the con* 
si'derations which the particular circumstances may deserve ; as if 
the fanner had enjoyed his farm for the greatest port of the time 
of his lease with a great deal of profit, or a great deal of loss ; for 
in the first case, the reparation of damages ought to be less, and 
greater in the second : if the said farmer found anywhere else an 
opportunity of taking much such another farm ; or if no such op* 
portunity offered : if he had many years of his lease to come; for 
in this case one ought not to allow for each year the same repa* 
ration of damages as if there remained only one or two years 
of his lease to run ; because the farmer might provide himself of 
another farm in so long a time, and lie might have many more 
casualties to fear. And we ought also to consider the cause of 
the interruption of the lease ; if it is an eviction that was not fore- 
seen, a voluntary sale, or an accident: for according to the cause, 
either there is no reparation due at all, as if the land was carried 
away by a flood ; or it might be lesser or greater, according as the 
proprietor had more or less share in it. 

1931. It is by all these views, and others of the like nature, that 
we may regulate the reparations of damages of this kind. Which 
may be reduced to the remark already made, thai x the reparation 
of damages ought to be regulated by a view of tli<^ cause of the 
damage, afid of the events wl/ich are consequences of it. 

, 1932. Hitherto wp have said nothing of the vulgar distinction 
in the matter of damages between those which are' due for a * 
damage or loss that one suffers by a diminution of his present 
[roods, which he is actually possessed of, and those jvhich are due 
an the account of a gafn that ceases. For it will be easier to. dis- 
tinguish these two sorts of damages after the other distinctions 
that havQ been remarked. Thus, for example, in the case of idle 
merchant to whom the shop had been let, ^ve see that the loss ol 
the charges of transporting his goods »is of the first sort, and the 
loss of the profit which he might have made by the sale of them 
is of the second ; as well as that of the former, whose lease is in* 
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terrupted. And as to the difference that may be between these 
two sorts of damages, in what regards the application of the 
several reflections above mentioned, both to the one sort gmd’ the 
other, it is easy to distinguish them aright. And one will be able 
to judge, both by these reflections, and bjr the rples Which shall be 
explained in this title, of the use. that is to be made of them in the 
several cases of damages of all kinds. 

1933. The Reparations of Damages are regulated either by the 
Judge or by S/dlful Persons. — We must observe, in the last plate, 
on the subject of the estimate that is to be made of damages, that, 
in consequence of the remarks already made, this estimate may 
be settled in two manners, either by the judge himself, ‘or by skil- 
ful persons, and this depends on the quality of the darrf^es that 
are to be estimated. For if they are such as the judge may regu- 
late himself, there is no occasion to call for the assistance of skilful 
persons ; who are not to be employed except in the cases where 
this estimate depends on some art or profession, or on some facts 
which it would not be suitable to the function or dignity of the 
judge to inquire into. We shall explain these sorts of damages 
by two examples. 

1934. If he who has purchased an estate is evicted thereof, and 

demands for his damages only the fines of alienation which he 
paid to the lord of the manor, and the charges he had been at for 
drawing and engrossing the writings, and taking possession of the 
estate, the judge may by himself regulate these damages, for he 
may easily see in what they consist. But if it .is the damages 
due by an architect for" a faulty building. which are to be regu- 
lated, this said estimate, which depends on the quality either of 
the materials or of the work, demands the judgment of persons 
skilled in those matters. • * 

1935. But fi the case be such, that the estimate cf the damages 
depends barely on reflections to be made on the act which has 
occasioned the damage, and on the events which have been the 
consequences or effects thereof, in order to distinguish between 
what ought to come under the reparation,' and what not, and that 
there be nothing beside^ which requires the judgment of skilful 
persons; seeing these sorts of reflections are equally consistent 
with the dignity and function of the judge, he may take cogni- 
zance of them, and may regulate by his own prudence the damages 
of this kind. Thus, the ordinances of France require that the 
judges themselves shall regulate the damages paused by false im- 
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prisonments, unjust seizures of . goods and executions,* because the 
liquidating of these sorts of damages depends on the considera- 
tion of the quality and circumstances of the facts* which occasion 
them. Thus, for example, if a creditor causes his debtor to be 
thrown ihto jail, when ha has no right to use the said constraint, 
whether it be that his debt does not give him that power, or that 
the age of his debtor, or some other cause, does make the said 
imprisonment to be •unjust, and the said debtor is a day-laborer, 
or other person who by his labor maintains his fainily, which for 
want of this assistance suffered likewise other losses ; it will de- 
pend on the prudence of the judge to regulate a reparation, both 
for the loss of the day's work of this prisoner, and for the other 
damages, according as the injustice of the said creditor may de- 
serve, upon. consideration of the circumstances. 

1936: We have judged it necessary to make here all these re- 
marks on the nature and principles of this matter of interest and 
damages, in order to explain the difficulties which the laws them- 
selves u^vnowledgc to be therein ; since we see a law of the 
Emperor Justinian, in which, to prevent these difficulties and the 
infinite number of questions that arise from thence, he reduced all 
the cases where there happen any damages to two kinds. The 
one is, of those cases where the question is about a certain quan- 
tity, or which have their nature fixed and regulated, such as sales 
and leases, and under this kind he comprehended all contracts. 
The other kind is, of all the other cases whatsoever, without dis- 
tinction, whatever ryight be the cause of the damage. 

1937. As for the casfcs of the first kind, which have their ltature 
fixed, and where the question is concerning a certain quantity, he 
established it for a rule, that the damages should not exceed the 
double of the said quantity : sfnd as to all the other cases where 
there should happertany damages, he ordered that^hey should be 
regulated by the prudence of the judge, according to the estimate 
of the.real damage that was sustained/ 

1938. Seeing this regulation which limits the damages to the 
double in all contracts, and in the cases where the question is 
about a certain quantity, and which have their nature fixed and 
regulated, is a manner 6f deciding wbioh does nqt. unravel nor 
resolve the difficulties, and which often Tyeuld not do justice to 

• a • 

c Ordinance of Blois, article 145. • 

f L. tro. C. de sent quesfyro eo quoS int. prof. < 

vol. i. 64 



758 THE CIVIL LAW. [PART I. BOC K III. 

those who suffer damage, it is therefore not in use with us. For, 
besides that it does not distinguish between the aefs in* which 
there is knavery, and those in which there is none, there & no 
more reason for lessening or retrenching any thing of the lawful 
reparation of damages in the cases whe^e the questi'on is about a 
certain quantity, and in contracts, than there is in the other cases 
pf different natures. ■ Thus, for example, > if a tenant of a house 
who pays only one hundred crowns for the rent of it had so far 
neglected to irfRke the repairs which he was bound to make, that 
he had caused a damage exceeding one thousand livres, or if the 
house had been burnt by his fault, it would not be just that he 
should be quit for his rent, nay, not for the double, rior even for 
the triple of it. 

1939. It is to be observed, as to this rule of Justinian, which 
limited thus the damages to the double in all those cases which 
have been mentioned, that it seems to have been made in imita- 
tion of another rule, which ordered that the interest of money 
lent should never exceed the value of the principal.* And where- 
as this rule concerning the interest of money took place at first 
only in the cases where the interest actually owing amounted to 
the value of the principal sum, Justinian extended it to all the 
cases where the interest paid at different times exceeded the prin- 
cipal sum" that was due.' 1 

1940. This rule relating to the interest of money may have been 

made out of hatred to usurious and extravagant interest, which, 
although tolerated in the Roman law, was little favored ; but it is 
not in use with us in France, except in some places. For, see- 
ing that no interest is adjudgfcd to the creditor, unless the same 
be demanded, and that it is justly due during the whole time of 
the delay, it would not be just to •’make him lose it. TMlifrr 
example, if a (merchant or other creditor, haying occasion for his 
money, and noIPbeing able to recover payment, after he has ob- 
tained judgment for his debt, finds himself obliged to sei^e upon 
the effects of, his debtor, or to appear for his interest in a seizure 
already made by other creditors, and the debtor prolongs the suit 
relating to, the said seizftre for many years, by appeal, or other 
ways ; it would be contrary to equity that, after twenty years of 
delay," he should be deprived of the lawful reparation of damages 
that would be due to him. • # 

, « 

* L. 27, \ 1, C. de tuur.i—Xov. 121, J 38, 160. 

fc L. 10, C. de tuvr.; — d. Sov. 121, c. 1. 
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1941. Expenses* — There is also another sort of damages, which 
is that of expenses due from the person who is cast in a lawsuit ; 
and that consists in the reimbursement of the charges which the 
person who -gains the suit has been at in carrying it on. • But, 
besides this reparation of damages, which the ordinances oblige 
the judges to decree to all those who gain their lawsuits, 1 there 
were, in the Roman law, other costs and damages against those 
whose demands or defences were found to be nothing but injus- 
tice and cavil ; 1 and the Romans, likewise, made use of this pre- 
caution to oblige the plaintUF and defendant, and their advocates, 
to make oath, at the very beginning of the suit, that it was not 
out of malfbe,.or for the sake of cavilling, that they carried on the 
suit, but that they looked upon their cause to be just and well 
grounded.® This oath is not in use with us in France, and it was 
only a sure occasion of perjury. But Ihc condemnation of those 
in costs who prosecute or defend ill-grounded lawsuits has been 
found so just, that Francis the First revived it, having ordained 
that in all matters, civil and criminal, the; costs occasioned by the 
temerity of him who is east in the lawsuit should be given 
againft him if they ate demanded; and that they should be taxed 
and moderated by the same judge who decides the lawsuit. 1 * But 
although this ordinance be not at present put in execution, and 
we very seldom sec such condemnations, yet. the equity of the 
rule is not abolished, neither can it be; and the judges are at 
liberty to observe it on all occasions where the spirit of these laws 
may require it. # 

1942. We shall not treat, under this title, of the matter qf ex- 
penses, because it is a part of the drder observed in judicial pro- 
ceedings. And as to the costs # aml damages which may be due 
from those*who prosecute or defend unjust lawsuits, these sorts of 
costs and damages hg.ve no other particular rules thffti those of the 
other kinds. *And it is sufficient to take notice here of this rule, 
which ^jhall have its rank in this, title, in its proper place. 

1943. Restitution of Fruits. — There remains still ^mother mat- 
ter to be considered undfir this title, which is that of the restitu- 
tion^of fruits. We have added* this matter to that of interest and 
of costs and damages, beeause the restitution of fruits is* a kind 
of reparation of damages, which is due frjm him who hds un- 

• • • . 

1 See the ordinance of Charles IV. in 1324, of Clusrles VIII. in 1493, article 50, and the 
ordinance of 1 667, tit. 31, art. 1 . • « 

1 4 I, in f Inst- de jwpti. • m Totg tit. C de jurejur. propt. cal . danda 

“ See the onlinance of 1539, art. 88 and 89. 
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justly enjoyed a land, the enjoyment whereof belonged to another 
person ; and because fruits are the revenue of lands, Ha interest ij 
that of money, pr rather, because the interest of money has*been 
invented after the example of the fruits of the ground, and*be r 
cause interest of money is instead of those, fruits,* as has been 
already observed. 


SECTION I. * 

OP INTEREST. 

1944. After the remarks that have been made in the preamble 
to this title, on the differences between damages and interest, it is 
not necessary to explain here what is the subject-matter of this 
section, and of that which follows. Since it appears clearly 
enough that the subject-matter of the present section is the repa- 
ration of damages which is due from debtors who owe sums of 
money, and who fail in the payment thereof; and that the matter 
of the other section comprehends all the other kinds of reparation 
of damages. *' 


Art. I. 

■a 

1945. Definition of Interest. — By interest is meant the repara- 
tion of damages which the law directs to be made to creditors in 
sums of money, by debtors who fail to pay what they owe.* 

“ IL 

1946. In what it consists. — The interest which debtors in sums of 
money owe for default of paymepf; is fixed by the law at a certain 

X. V ' ; ■■ 

* L. 32, t 2, Z>. <k ttfiir. ; — 17, § 3, in Jin . «*?. The word t/pwiy, which we read in these 
texts, has the same signification in the Homan law ns the word intend has with ns, with 
this difference, that we take the word usury always in evil part, because we give : this name 
only to unlawful interest j such as interest for money lent, as has been explained in the 
preamble of the title of the Loan of Money; and that in the Homan law, which allowed tho 
taking of interest for money lent, and by which it was lawful to covenant for interest upon 
a simplo bond or promissory note for money lent, the word usury was not taken in a bad 
sense, but signifies the interest which the laws allow to be taken for money lent. 

We shall not jta^e up time hearc to explain the principles of the Roman, law touching 
the differeneb between the egntmets which the Romans called bonat Jidei, of which men- 
tion is made in the first text cited on this article, and those which they termed dried juris. 
For as to what concerns this distinction in general, it is sufficient to observe what lias 
been said thereof in the twelfth article of the third section of Covenants. And as to the 
relation which that distinction may hereto the matter of interest for sums of money ledt t 
the principles thereof shall be explained in this section. Sen jifce . ■ * 
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proportion of so much in the pound, every year, and for more or 
less in proportion.* And this interest is computed on this foot 
from the moment that the debt beomes due dll it is acquitted. 

HI. 

1947. When it becomes*due. — Debtors incur the penalty of inter- 

est by ttleir delay to pay what they owe, 0 according as the said 
delay may be imputed to them, and may have that effect; which 
depends on the nature of the credits and on the circumstances ; d 
for in some debts the bare default of paying at the term of pay- 
ment makes the interest to run for the benefit of the creditor, al- 
though he^lo not demand it; and in other debts this interest is 
not duft except from the time that a demand has been made of the 
debt in a court of justice, although there was a term fixed for pay- 
ment, which has expired. We shall be to judge of this 

distinction by the rules which follow. 

IV. 

1948. The Purchaser of Lands owes the Interest of the Price . — 
The purchaser of a land or tenement who has got possession 
thereof owes the interest of the price, if he does not pay it at the 
term of payment, although it be not demanded of him, or if he 
doe? not consign it in case the seller refuses to receive it. And 
with much more reason would the interest be due if there was no 
term fixed for payment of the price, or if it was agreed that the 
buyer should pjy ready money at the time that the lands should 
be delivered to hirrf* syid he had failed Wo make payment:* for 
this interest is due for the fruits of the ground. And although 
the purchaser reaps less profit - from the lands than the interest of 
the price figurants to, or eve? ^>y some accident the land yields 
him, no revenue at all, he will nevertheless be | liable to pay 
the said interest for the right of enjoyment; and the accidents 
•\k r hich # deprive him of the enjoyment affect him as proprietor, and 
do not discharge him of the interest, which ought not to cease nor 

b X. 1, D.jfe usur. ; — l. 37, D. eod. Tfyis regulation of the interest of money, as well 
as that of annuities, depends on the edicts which fix indifferently according to the differ- 
ent times, as has been observed im the preamble to this title. * 

c L. 17, f 3| in Jin. D. de usur. 4 

v. * L . 32, D. de t war. See the remark upon the fifth orti^e. 

€ Z*2, C de usur.; — l 18. \ l. D, de uSur.;~l? 13, $ 20, D. de act.'empL it vend 
eoA Sec the fifth article of the third section of Covenants. As to the consigning 
of the price, see the eighth article (/the second fcetion of Payments . * 

■ - vy>v- r-. *64 4 # ’ ' 
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to.be diminished by reason of the said loss, as it wcraldno^b© 
augmented were the fruits of never so great value. But this iiite 
hath its use only in the cases where the contract of sale hapziot 
otherwise regulated what relates to the interest of the price. Fbjf 
if the contractors have explained their minds touching this mattery 
their agreement will be instead of a law.' 

V. 

1949. Interest after a Demand of the Debt . — If that which is 
due proceeds from a cause which in its own nature produces no 
revenue, the interest thereof will be due only after the debt has been 
demanded in a court of justice; and in this case it £? only this 
legal demand that makes the delay of payment to be imputed to 
the debtor. 1 Thus, a debtor who owes a sum of money which he 
has borrowed, failin^to pay it at the time appointed, does not 
owe interest for it ; and the interest will not run but from the time 
that it has been demanded in a court of justice. Thus, heg^ho 
has been condemned either in costs 8 or in damages h will not owe 

r Lite contOBtnta muriv cumint. L. 35, D. tie uairr. The interest, according to oar 
usage, runs not only from the time of contestation of suit, as is said in this law, hat from 
tho time of the demand made by the service of the citation. As to which it is necessary 
to observe, that by contestation of suit is meant that which passes before the judge be- 
tween the plaintUF, who explains his demand, and the defendant, who contests it. Lis ait- 
tem con test uri videtur, c&m judex per narrationcm negotii causam audire coeperit. Z. «». 
C. de lit. contest. Post narrationcm negotii propositam, ct contradictionem objcctana. 
Z. 14, § 1, C. de jud . After which tho judge makes his first order or assignation in tho 
cause. , 

This contestation of suit was necessary* in the lloman law, td make the defendant guilty 
of dolajf. For ofttimes he was ignorant what the person who summoned him had a mind 
to demand of him. Dcdneunt homincm invitum acl judieem datum, et nihil scieritem. 
compcllunt facere litis contcstationem. Aov. 53, cap . 3. But by our usage, pursuant .to 
the ordinances which are confirmed hv that q f 1 CG 7, title 2, art. 1, the, plaintiff being 
obliged to explain his cause of action in his citation, it is just that the defendant should 
be deemed rcfracto ly after ho is served with the citation, andrthat he, Knowing from the 
tenor of tho citation what is demanded of him, and not complying therewith, should bear 
the punishment of his backwardness to acquit what he justly owes. ^ 

By the ordinance of Orleans, art GO. the interest for sums of money duo upon prom- 
ises or obligations ought to be decreed from the day of the service of the citation. 

ft The interest of costs given to the party who gains the cause is due after a legal de- 
mand thereof; and that with much* greater reason than the interest of money advanced 
by one copartner for another, or by those who take carp of the affairs of others without 
their knowledge, or by those who ’have any thing in common with others. <£cc the elev- 
enth article of the fourth section of Partnership , the fifth article of the second section Of 
those i cho manage the Affairs of others, «ic., and the fourth article of the second section Qf 
those who chance to have any Thing in common together. 

A We have inserted in this article, for one of the examples of^the cases 



763 


"V. SEC.I.^ ] INTEREST, COSTS, AND DAMAGES. . 

interest for the said sum, till after the said costs and damages 
have been liquidated, and the creditor has demanded in a court of 
justice the interest of the sum at which they have been taxed. 
For in all these cases, the debt not producing interest in its own 
nature, the debtor does not begin to owe any until the creditor 
sets forth by his demand the damage which he suiters; and the 
debtor, on his part, owes then the said interest, as a punishment 
for his delay of payment. 

VI. 

1950. A Case where one may stipulate Interest, when it would- 
not otherwise he due by the Nature of the Debt. — There are cases 
in which one may stipulate interest for sums of money which of 
their o\yn nature would yield none, and where the agreement makes 
the interest to be lawful, according to the circumstances which 
give occasion thereto. Thus, in a sale of movables which would 
not produce any revenue, the seller may stipulate interest for the 
price till it be paid ; for that interest makes a part of the price. 
Thus, in a transaction where the pretensions of the parties are 
regulated at a certain sum of money which one party is to give to 
the other, it may be covenanted that interest shall be paid for the 
money, and that even from the day of the transaction, although 
there be a term fixed for payment thereof. * For this interest is 
made a condition of the transaction, either to compensate what he 
who stipulates the interest may rtfmit. in another respect, or for 
other causes. And such a stipulation may be considered as having 
tHe effect of a condemnation by the? sentence or decree of a court 
of justice. For transactions have, the same authority as flie de- 
crees of a court. 1 

* VII. 

1951. Intemst of Marriage Portions. — The dowry given with a 
woman in marriage ought of its own nature to produce interest^ 
without a sentence of condemnation ; for it is given to the hus- 
band to help him to bear the charges of the marriag?. 1 This, how- 

• • m 

is rmt due till after demand thereof, that of damages; which is to he understood of 
that sort of damages which shail*bo treated of in the second section, and not -of interest, 
which is the subject of this section, and which cannot produce interest, as shall die shown 
ii) the ninth article of this section ; whereas damages map^iroduce interest, for the reason 
which shall be explained in the remarks on* the t eijA article. * 

; v * 20, C. de transact, • 

Tr ^ oft: i 2, C: de jur . dot. Seeihe second article of the first section Of Dowries. We 
' hare not put* down in £us article the delay of tifo years, which is regulated by this law for 



764 


THE CIVIL LAW. 


[pabt i. 

ever, is not to be understood of the debtor whose obligation is 
assigned over to the husband in payment of his wife’s portion^ 
this cession will not change the nature of the debtor’s obligaj^ouf: 
but it must be understood of the person himself who makes the sej^.. 
dement, such as the father or mother whose daughter is endowed.' 1 
But if the marriage settlement were conceived in such terms as 
to make one judge that the intention of the contjr&ctors was/ thafc 
the interest of the sum promised should not be due till after. a 
certain time, it would be necessary to keep to that which appears 
to be their intention, whether the dowry were promised by the 
father or mother, or by other persons. 

VIII. 

«» 

1952. Interest due from those who turn to their own Profit the 
Moneys belonging to other Persons. — Those who retain in their 
hands moneys belonging to other persons, and who divert them 
and turn them to their own profit without the consent of those 
persons, are bound to pay interest, although it be not demanded. 
For it is an injustice which they do to those whosfynoney they 
keep ; and this interest is due as a satisfaction for tn^pbss which 
they may occasion, and as a just punishment for their knavish 
deeding. Thus, when a partner happens to have in his hands 
moneys belonging to the partnership which he has converted tp 
his own use, and laid out upon his own particular concerns, he 
ought to pay interest for the same, according to the rule which has 
been explained in the title of Partnership . m Thus, a creditor who 
is overpaid his debt, either by '■the sale of a pledge, or by the eft- 
joyment of the fruits of the tiling which he had in pawn, or other- 
wise, owes to his debtor interest for what he has received over 
and above his debt, if he has cbqvcrted the same $a> his own 
proper use.* f 

Interest of this Lind, seeing onr usage docs not regulate it in this manner. But accord- 
ing to the circumstances, the judge may grant a reasonable delay for the delivery of such 
kinds of things, and direct interest to be paid for them if it appear reasonable. 

We have not sct*down here any rale for the interest which the husband owes who does 
not restore the dowry he had with his wife in movables after the dissolution of the mar- 
riage, when there are no children. ‘ Bor the rule of the Roman law, which allowed a | year 
to the husband without obliging him to pay interest, isriiotin use with us. V l ua. f 7, 
«rmq. sin autem Cad. de ret ux. act. As to the dowry consisting in lands ohd tenements, 
aee the end of the preamble tolls title of Dowries. 

n L. oo, D. pro aocio ; — 1. 1, f l, D.de usurl See the fifth article of the fourth section 
©f Partnership. ■ . 

y » L. 6, s i, D. de pign. act. See the fourth article of the fourth section of i’ateas 4 M . 
Afertare*. * 1 
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TIT. V. BEC. I.J INTEREST, COSTS, AND DAMAGES. 

\o *•'. IX. 

1953. The Debtor never owes Interest of Interest. — Whatever 
delay there may be on the part of the debtor to pay the interest, 
and whatever maybe the cause of it, he is never bound to pay 
'second interest for the interest which he owes ; and the creditor 
cannot accumulate the anrears of interest , with the principal sum, 
in ortier to make*the whole a capital, which jnay produce interest ; 
but the same will be /educed to the amount of the principal sum 
which is capable Of producing interest. 0 

X. 

1954. Bot he may owe Interest for other Revenues*— We must 
take cifre, in applying the preceding rule, not to confouqd with the 
interest.of money the revenues of another nature, such as the rent 
of a farm, of a house, and others of the like kind. For these sorts 
of revenues differ from the interest of money, because the interest 
of money is not a natural revenue, p and is only, on the part of the 
debtor, a punishment which the law inflicts on him for his delay 
Of payment, and on* the part of the creditor it is a compensation 
for the loss which he suffers by lying out of his money ; whereas 
the price of the fruits of the ground and of the rents of a house is a 
natural revenue, which on the part of the debtor is the value of an 
enjoyment which he has reaped the benefit of, and on the part of 
the creditor is a real good, which in his hands jnakes a capital, as 
his other goods do. So that the debtor of the rent of a farm, or 
of a house, justly owes interest for the same, from the time that it 
has been demanded.^ . 

m 

* ° L, 28 , ( 7 . de ttsur. 

. P L. 62 , D^de rei vittd. / — l. 121 , D, de H*rb. sign . 

1 L. 17, $ 4, t). de iwur.; — L 54, 2>. iSat. Annuities arc of another nature than the 
rents of a house o%of a form ; for annuities arc not the fruits of hous4| or lands, and hare 
for their principal only a sum of money which was the price of the purchase of the annu- 
ity. So that the arrears of annuities ban never produce interest, nor be accumulated with 
the principal, la order to make a capital for which the debtor may bo obliged to pay new 
interest. # 

It is to be remarked on this rule, that as we ought not to confound the fruits of lands 
and houses with the interest of money, of, which we ccyinot make a capital for producing 
new^ntcrest, so neither ought we to confound with the interest of money the damages 
which arc thp subject-matter of the following section.^ For one may obtaln*a sentence 
for the interest of sums of money arising from damages; os if a seller has been con- 
demned in damages on account of an eviction, or an undertaker on the score of a building 
. ffitt is fatolty, or ether persons, for causes of another nature. In all these cases, the dam- 
\ jfo^s haring been adjudged and liquidated,^ the person to whom they are due does not 
-■ pb l il e ^ yment'of thetr^die may demand interest for the same in a court of justice. For 
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.. , xi. 

1955 . How we are to understand the Prohibition of testing. Inter- 
est of Interest.—' The prohibition of taking interest of interesfc re- 
lates only to the creditor who would t&ke interest for the. interest 
that is still owing by his debtor ; for the said interest can never . be 
reckoned to him as a principal sum. But if a third person pays 
for a debtor interest to, his creditor, the same, with regard; to this 

' third person, is a principal sum, which he lends to the said debtor ; 
and if he should not receive payment of it at the term, he might 
demand in a court of justice both ‘the said principal, and the inter- 
est thereof.' 

XII. 

• 

1956. A Case where he who pays Interest for another cannot de- 
mand Interest for that Sum. — We must except from the preceding 
rule the creditor who, to secure his own mortgage, acquits, the 
principal sum and interest owing by his debtor to a creditor whp 
is prior to himself. For this second creditor cannot demand from 
his debtor interest for the sum which lie has paid to the first cred- 
itor on the score of interest that was due to him ; because he paid 
the same as taking care of his own concerns, and not of the con- 
cerns of his debtor; and seeing he paid for the debtor only with 
this view of securing his own, he could not make the debtor’s con- 
dition worse . 1 


XIIL 

1957 . A Case where* Interest of Interest Ms due. — - The rule 
which prohibits the taking interest of interest does not hinder a 
minor from exacting lawfully from his tutor or guardian, not only 
interest for the sums arising from the interest which tfie minor’s 
debtors have pj id to the guardian, but also interest qf the interest 
of sums of money which the said guardian may owe upon liis own 
account to his pupil. For all the .said interests in the hands of 

those damages are a capital which is In the place of a realms ubstance, of which he to whom, 
they are dae has been deprived. See the fifth article. <■ 

Wc ought to place in the same rank the costs adjudged by a sentence or decree #f a 
court; amMhe party to whom they are due may demand interest for them after theyhave 
been liquidated, if they are not paid at the time. For it is a capital which is in lieu of 
the charges which have been 1 it»d out upon the lawsuit See the same fifth article. 

r Nullo modo 'usiino usurarum a* debitorihus exigantur. L. 2Sj Cod. d$ usur. 
rale is only for the creditor with respect to his debtor ; a debitoribus . 

9 L . 12 , § 6 , D. qui jwL See the sixth article of tbe^ixth section of Mortgages- - 
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* ... 
tutors and guardians are capitals^ which their office obliges them 
to lay out for the benefit of their pupils. And if they have failed 
to db it, either through Negligence, or because they have laid out 
the money upon. their own particular concerns, they are bound to 
pay interest ’for it; that^the same may be to the minors instead 
Of tfce profit which they would have reaped from lands, or houses, 
or annuities, if fheir money iiad been laid out in the purchase of 
such things.* • 

XIV. 

1958. Four Causes from whence Interest arises. — It follows from 
all the rulfis which have been explained in this section, that we 
may reduce to four sorts of causes all those which may give occa- 
sion fof paying interest of sums of money. For the same may be 
due, either by the effect of an agreement, as if it has been stipu- 
lated in a transaction : or by the nature of the obligation, as the 
interest of a portion given with a woman in marriage, and that of 
the price of houses or lands that are sold : or by a law, as that 
which tutors and guardians are bound to pay to their pupils, for 
the moneys which they have neglected to lay out for their behoof : 
or as a punishment of the debtor who defers payment after the 
creditor has made his demand in a court of justice, both of his 
principal, and of the interest due for default of payment.® 

XV. 

’ 1959. Diversm Views by which we jnay judge whether Interest be 
due or not. — Wc haw c? reduced here to these few articles th£ rules 
Concerning this matter of interest* of money; for besides that in 
every engagement we have mailed under their proper title those 
in which ufterest is due, it sufficeth that we have remarked in gen- 
eral the several rules which comprehend the princqries on which 
the decisions* of cases of this nature depend, and that wc have 
pointed out the use of them in -some examples. To all which we 
shall add, that, in order to discern aright between the cases where 
interest is due and those where it is not due, it is necessary to 
consider in every one what th^debt is, as if it is a loan, a sole, or 
other contract, or what tother kind of engagement, and 6f what 


1 See the twenty-third, twenty-fourth, and twenty-fifth articles of the third section of 
Titforv, with the remarks npon them. • * * 

0 This article Is a consequence of all the othci articles of this section. 
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nature it is : the quality of the thing that? is due, as if it is a suit 
of hangings, silver plate, or other things whieh yield ho revenue, 
except to such as let them out to hire; of if they are things Trom 
which the creditor might have drawn some profit, either from the 
thing itself, or by selling it; that we may judge whether interest 
be due for the value of the thing, or whether any thing is ' due for 
damages : the circumstances of the delay of payment : those erf the 
fair or unfair dealing of the debtor : and the other circumstances 
Which may help us to make a right judgment whether there T be 
ground to condemn the debtor to pay interest, or to discharge him 
from it.* 


SECTION II. 

OF DAMAGES. 

Art. I. 

1960. Definition of Damages. — By damages is meant here the 
reparation or satisfaction which is due from those who are answer* 
able for some damage.* 


II. 

1961. Two Sorts of Questions in the Matter of Damages. — The 
First , whether any are due. — All the rules concerning the matter 
of damages respect either the question whether any be due, oir 
in what they do consist. The question whether any damages be 
due is always a question of law, which depends on knowing if 
the person to whom they arc imputed ought to be answerable for 
them. Thus, /or example, the question which arises u^Jon the case 
explained in fhe seventh article of the fourth section of the title of 


* L. 19, Z). de usur. ; — l. 13, $1,7). de arm. legat. Although this last text concerns 

another subject, yet it mny be applied to this. ,, 

As to the engagements in which interest is due, see the articles which follow: — Art. 4, 
scot 3, of Covenants ; art. 5, sect. 3, of the Contract of Sale; art. 3, sect. 3, of the Z^an of 
Abney; art. 3 ami 11, sect. 4, of Partnership ;**n. 4, sect. 2, of Proriet; art. 23, 24, 25, 
sect. 3, t>f Thfare;' art. 5, sect, 5, of the same title-, art. 5, sect. 3, of Curators ; art. 8, 
scot. 1, Of those who manure the Affairs of others , &C.J art. 5, sect. 2, of the some title; 
art. 4, sect. 2, Of those, who chance to have anyTkivy^ &c. ; art. 1, sect. 3, Of those who receive 
what is n of due to them ; art. 1, sect. 2 , Of that which it done to defraud Creditors; art 2, 
sect. 3, of (AinOoiis, or Sureties. 

' * * sj 

* L. 5, $ 1, /). de pnrserijf. verb.; — /. 29, $ 2, D. dc add. cedict.; — l. 68, D. de rei vindic. 
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Damages occasioned by Faults, in relation to the person who cuts 
the ropt'3 of a ship, in order to disengage his own vessel, which a 
blast* of wind had thrown upon the other, is a question of law; in 
which it is necessary to judge whether this damage ought to be 
imputed to him, or whether those who suffered it ought to bear it 
as an accident. 1 * 


III. 

1962. The Second Question its in what they do consist . — Exam- 
ple of this Question. — This first question, whether any damages be 
due, bein£ decided, then follows the second question, whieh is to 
know jn what they do consist ; that is, to discern, in the whole 
extent, of the damage which has happened, what part thereof 
ought fo be imputed to him who is obliged to indemnify, and 
what ought not to be imputed to him. For it often happens as. 
has been mentioned in the preamble to this title, that one bare 
act gives occasion to several damages, part wheryof is not imputed 
to him who is said to have been the cause pf them. Thus, for 
example, if he who has sold cqfn, and promised to the buyer to 
deliver it on a certain day, in a certain place, docs not keep his 
word, and the stid buyer is- either obliged to buy other corn 
at a dearer rate, or finding none other to buy, he loses the sale 
thereof in another place, where he might have hoped to have made 
profit by it; or for want of the said corn, which he designed 
for the subsistence of a great many workmen, he by that disap- 
pointment suffers ^he loss of their labor, and the interruption 
of a work that is tfsdTul or necessary to him ; these events will 
give rise to the question, whether 'this seller shall be answerable 
either for ,all these consequences, or a part of them; and what 
shall be the* damage that he vfill be obliged to make good. And 
this question^ which* is to fix and ascertain whattis the precise 
damage that is to be repaired, is a second question of law, of 
which *we shall see another example in the following article.® 


h All questions are either concerning matter of fact or law, de facto an dc jure. L. nit. 
D. df jurej. Wo call those questions of fact, where the matter is to know the truth of a 
fact: if an event has happened or/iot ; if the person whose inheritance is ^ntroverted has 
made a testament, or if he has made none; if he wh^complains of* damage *^as really 
sustained some loss, or if he has sustained none. We ca^Wthosc questions of law, where- 
in the matter is to know how we ought to jddgc, and where it is ncccssasy to reason upon 
principles and rule#* in order to form the decision .• As to the ^difference. between ques- 
tions of law and those of fact, sec the first station of the IT ccs *f Covenants. 
c L. 21, § 3, D. de act. m empt. ft vend. We haife not put down in this articl 

VOL. I. • 65 


article the exam 
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- ■ , .. - -•■ IV. i y^- :*,$&*> . , . ,... ,, 

% 1963 . Another Example of the same Question). 4^- If •thdproprietcah 
of a vineyard, or other person who had right to the fruits thereof* 
having hired carriages for gathering the grapes thereof on a eertaia- 
day, he who undertook to furnish them /ails in his 'promise, and 
the owner of the vineyard is obliged to hirfe other carriage's at a 
dearer price ; or that, binding none to hire, he is forced to defer his 
vintage, and it happens that a shower <ff hail comes and destroys 
all the grapes, with the produce of which the owner had proposed 
to pay off a creditor, who, being disappointed of his payment, 
seizes on the owner’s goods, and exposes them to sale{ the per* 
son who undertook to furnish the carriages will without doubt be 
obliged, in the first case, to make good the overplus that the 
owner of the vineyard was forced to give for other carriages. But 
in the second case, of the loss of the vintage, and of the seizure' 
of the owner’s goods by a creditor, this will be a question of law, 
to know what , this event will oblige the carrier to. And one 
elearly sees that the seizure and sale of the goods is a, conse- 
quence too remote from the act of this carrier, and that it pro- 
ceeds likewise from another cause, to wit, the disorder in which 
the affairs of the owner of the vineyard were ;*for which reason 
this last loss ought not. to be imputed to hirn. d For his condition 
ought not to be worse, for having failed in his promise to a person 
who was under such straits and difficulties, than it would have 
been if he had disappointed a person whose affairs were in a- bet- 
ter state. But as to the loss of the fruits, is the carrier bound to 
make, good the whole, ot a part thereof, or -nothing at all ? Will 
it be said, that this is an event altogether unforeseen, which ought 
not to be imputed to him ? 0 or thqt it was natural to foresee it, and 
that his non-performance of iris engagement deserves- some, pun- 
ishment,— if <'.iot a condemnation to make gqod the, whole loss of 
the vintage, yet at least a part of it ? This question ought to de- 
pend on the circumstances, and it is necessary to consider if the 
disappointment of the carriages was occasioned by soine accident, 
that happened to the carrier, or lT he had preferred a greater gain 
in another place ; or if sOme other cause had hindered him from 

pie mentioned in the law thatja hero cited, because it is in the eighteenth article of the 
second section of tho Contract fj” . 

d This is a consequence of tho foregoing article, and of the remarks which' have been 
made in the preamble to' this title. * 

L 64, 1), dc reg.jvr, { v 
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^performing his engagement, if it was possible to hire other car- 
riages: «nd according to these circumstances, and others of the 
like; nature, the judge will determine whether ha ought to make 
some reparation of this damage, or none at all; and it would be 
just to acquit* him of all s damages, if he had been hindered from 
performing his engagement by an accident which had happened 
without any fault* of his. 

v V. ' . ‘ V. . ■, 

1964. The Third Question about the Estimate of Damages.— 
When the questions of law have been decided, and it is deter- 
mined that*dajmages arc due, and wherein they do consist, there 
remains a third question, to know what they arc to be estimated 
at, which is to be looked upon only as a question of fact. 1 Thus, 
for example, if he who had sold corn which he promised to deliver 
on a certain day, in a certain place, having failed in his promise, 
it be adjudged by the circumstances that no o flier damages are 
due, except on account that the said buyer was obliged to buy 
other corn in the same place at a dearer rate ; there iB nothing 
necessary for estimating this damage, but to inquire how much 
dearer he has bought the other corn.* Which is only a matter of 
fact. 


VI. 

1965. Two Sorts of Damages which ought to be distinguished.— 
It appears from the rules explained in the third and fourth articles; 
that the damages an& losses of which reparation may be demand- 
ed cure of two sorts. One is of the losses which are in such a 
manner a consequence of the agt of the person from whom rep- 
aration is demanded, that it if evident they ought to be imputed 
to him, as proceeding from no other cause. And th\ other sort, of 
those losses which are only remote consequences of the said act, 
and which proceed from other causes.* 1 Thus, in the case of the 
preceding article, the loss is of tljjs first kind. 1 Thus, for another 
example of the same kind, if an architect, either out of ignorance 
of 'ttkfotigh a defect in the materials which he was obliged to fur. 
*• • • * 

* L. 24, D. de reg.jur. 

*§. L. ttU. D. de cond.triL ; — L 59, D. de verb . Mig. m 

* See the preamble to this title. # 

1 L. 21, $ 3, D. de act . et%pt. tt renej. ; — l. 31, D. de reb. cred . See t&e seventeenth arti- 
cle of the second section of the Contract of Sale . # 






. aish,. make* w; building faulty, the da&©ge*,©f, the? 
bnildiflgconsistingeither in the scharges. of rebuilding 
ternary to bet rebuilt, or in the estimate whkh skilfui peassom ’Sh^i 
make of the defects of the work, if it is to remain in the 
it is in; these damages are such as have no other Cause besides 
the fault of the architect, and therefore they ought to be imputed 
to 'him. 1 r Thus, for the second sort of losses, we seeln thcccase of 
the fourth article, that the seizure of the goods of the person. whose 
Vintage was destroyed by a shower <jf hail is, it is .true,.a, corfse- 
quence of the disappointment of the carriages which he had agreed 
for, but a consequence so remote from that fact, and so .visibly 
owing to another cause, that it ought not to be imphted to the 
person who was to have furnished tj|ie carriages.® 1 


VII. 

1966. Damages either for a Loss sustained , or for having failed 
to make a Profit .'' — It is necessary, likewise, to distinguish dam- 
ages under another view, into two other kinds. One is of those 
which consist in mi effective loss, and a diminution that one . suf- 
fers of his present estate. And the .other kind is of those which 
^■deprive ono of some profit to be made. Thus, the landlord of a 
house which is damaged, by the negleet of the tonant to make the 
repairs which he was obliged to make, suffers a loss and diminu- 
tion of his present substance. Thus, a farmer whose lease is inter-” 
Tupted is deprived of the profit which he might have: made, had 
he been permitted to enjoy the farm. In the damages of the first 
kind,othe estimate that is to be made thereof being in relation to 
a loss that has actually happened, it is easy to see wherein th,e 
said loss consists, and to regulate, the reparation that may be.due 
for it, when it is the whole loss that ia to be made good. But in 
the damages bl the second kind, where an estimate is to be made 
of the loss of a profit to come, and which depends on uncertain 
events, which might render it greater or lesser, and which might 
also occasion* that there would be no profit at all,- or that there 
would be only loss, it is not possible to make an exact estimate of 
such a loss, and to regulate such a reparation of damages as jpay 
do exact justice both to the farmer and to the person who isjxmnd 
to make good his damage. But as for these sorts of reparations 

' ■ v 

1 L. 51 , ; 1 , t). local. « 

“ See the eighteenth article of the second' section of die Qmtmct of Side, and the jwe- 
unblc to this title. • '■ . - 
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dattfages, itis riecessaTjf to adjust them according to the prin* 

* Kpl?s "which have been explained in this title, and from; whence 

We flare drawn what shall be said relating thereto in the twelfth 
Wftfofoi* ■ ;u.*}i 

.Vi.-M 

VUIf . 

'• 1967. Difference in Damages, according as the Person who otces 
them has acted fairly* or unfairly. — In all the cases where damages * 
a Tee due, it is necessary to consider the quality of tlie act which 
hds occasioned them, and to distinguish between the acts in 
Which there is no fraud or knavish dealing, and those in which 
there is. T?or according to this difference, the damages may be 
either greater or lesser, although all-thc other circumstances should 
chance* to be equal. Thus, for example, if the purchaser of a 
house or lands is turned out of possession by an eviction, after he 
has not only made necessary repairs and improvements, which 
have augmented the revenue, but has also been at some charges 
for -embellishments, these useless and superfluous expenses will not 
be comprehended in the damages for the eviction, if the seller has 
acted honestly and fairly* having had reason to look upon himself 
as the true owner of the house or lands which he had sold. For 
the warranty ought not to be extended to such consequences, for 
expenses which the seller could not well foresee, and which the 
purchaser had laid out only for his pleasure. But if the seller 
knew well enough that he was not the right owner of the house 
‘ or ’lands which«he sold, and so sold.knavishly a thing belonging to 
another person, this circumstance of hiS knavish dealing •would 
'give a larger extent to the warranty, and he would be bound to 
refund the superfluous expenses, which the purchaser would not 
have laicf but if he had known any thing of the . seller’s unfair 
dealing with»him. .Thus, for another example, if ^tiling that was 
sold happens to have some defect in it, which occasions some 

• ■ v • •’ ■ ■ 

• L. 2l,f 4, D. locati ; — Z. 33, in fin. cod. Sec the sixth article gf the sixth section, 
and ;the fourth article of the tffird section of Celling and Hiring. It is to be retimrked 
on this article, that, in the reparation of •damages to }»e made to this farmer, wo ought to 
distinguish between that which relates to the estimate of the profit which he might have 
hopcd %> m idee if his lease had not been interrupted, qpd another sort, of damage which 
ha might suder at titer present j as if his having taken the farm had obliged .fBn^ to hay 
cattle, or other things necessary, or to settle there, <jr pup him to other charges of the like 
nature, the loss of which would be a damage of tin? first kind, which might be estimated 
'*fcita jti»t value, and separately from the loss which the farmet 1 snsjains by itot enjoying 
the farm 
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damage; as if it was cattle infected with some contagtoug' 
per, which caused not only the death of the cattle that w&& Birngli, 
but also of those which the buyer had before ; the seller ’who' khew' 
nothing of this distemper would be answerable only fot the feSS^ 
the cattle which he had sold, hjp engagement hqt extending 1 to* IBIS* 
consequence of the loss of the other cattle. But if the sellerkoe#^ 
t of the distemper, he would be likewise liable to make good the loss ‘ 
of the other cattle which the buyer lmd before, because he ought' 
tb ’have warned him of the infection that was among the cattle* 
Which he sold him, and it is his knavery that has given oceasibjrtt 1 
to 1 ’this other loss which the buyer sustains by the death of hie' 
othet cattle. Thus, in general, damages have a ‘larger ^extent- 
against those whose knavery makes them answerable for them, 
than against those who have acted honestly and fairly. JPor al- 
though a seller, for example, who knavishly sells what he fenoWs 
to be another’s, may be ignorant, as well as one who believes what 
he sells to be his own, whether the purchaser will lay out any 
superfluous expenses on the thing that, is sold, yet he cahnot but 
know that his knavery implies a will to do all the evil which may 
ensue upon the said sale. Thus, whereas the eviction is, in rcgard| 
to a seller who has dealt fairly and honestly, an accident which bP 
could not foresee; the said eviction, and the losses which follow 
upon it, are, with respect to a seller who has acted unfairly and 
knavishly, a natural consequence of his knavery, for which he 
ought to be accountable.® 


* L. 49, in f. D. de act. empt ■ ct vend. ; — l. 45, § l, in f. ml. * See the eighteenth article 
of the tenth section of the Contract of Sakl L. 13, D. eod-s — v. d. (.$ 1> One may ha. 


able to judge by die examples mentioned in thin article of the use of this rule, for distin- 
guishing fn all sorts of cases between the damngps which are due from t)>dse who hare 
given occasion to them by any fraud or knavery, and those which may be dire oven when 
there is no unfair dealing. See an example of another nntnrorin dm nineteenth lawy-f 1, , 
D. loeat., where it is said that if, a pasture-ground being farmed out, the ’cattle who depaa- 
tare therein dio by eating of venomous herbs, the owner of the ground knowing nothing of 
this bad quality which it had will not be accountable for the loss of the entd#, but he will 
be bound only to discharge die farmer of his rent ; but if the owner of the ground knew 
of this bad quality, he will be obliged to make good the loss of the cattle which perished 
by feeding therein. £. 19, $ 1 , 1). Heat. ' ... I , 

Seo tho sixth and seventh articles of the eleventh section of the Contract <f Scde r td». 
eighth nrtfcte of iho third section, end the first anti second articles of the eighth section of 
Letting and Hiring. ,, 

It is observable .that in the Roman hw they 'made diis difference, as to damage* which 
.. might be due (bom those who did not restore a tiling which Urey were hound to restore or 
'■..dSfliyqr up, that, if there waa^no knavery in thd cose, the condemnation in dsdnages wen^ 
ttojbiglier than the value of die effective damage which the person suffei^.wbO;h|uii§». 
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* IX. . ,.:•;••• ... 

f .1969$ Of the Regard which . ought to be had to the Quality of 
the Act which has caused the Damage, — When, there is neither 
any design to hurt, nor any knavery in the act which has caused, 
the damage,' it is ncces^gry to inquire, in the next place, if the 
damage has happened through any negligence, or any fault, or if 
there is nothing that can be imputed to the peTson who ia pro* 
tended to be answerable for it. Thus, for example, if he who has 
hired a horse , rides him in p dark night, in a stony way, full of 
bad steps, and the horse lames himself, or if, for want of care, he 
is 'Stolen, these sorts of faults may be imputed to the person who 
hired him.* But if without his fault the horse is lamed, or if ho 
is, carried off by robbers, at noonday, in a highway, the owner of 
the horSe will bear the loss. For these losses ore accidents which 
fall upon the owner.* 

! x. ' 

1969. Damages may be due , cvqji although they have not been 
occasioned by any Fault. — Although there be no fault on the part 
of the person from whom a reparation of damages is demanded, 
yet this is not always enough to discharge him of it. For there 
ate cases in which damages are due, although they have not been 
Occasioned by any fault ; but are due by the bare effect of an en« 
gagement. Thus, he who hud sold honestly a thing which he be- 
lieved to be his own is obliged to put a stop to the demand of the 
person who pretends to be owner of it; and if he does not do it, 
he will be liable to the*damages of the eviction, although tUbre be 
his part no unfair dealing, nor *any other kind of fault. ThttS; A 
he who fajls to deliver what he has sold is accountable for the 
damages which are occasioned by his failing to deliver it. And. 
these damages are bare consequences of the engagements which 
the seller is under.** 


tercet therein. But tf the party. was guilty of any fraud or contumacy, that ia, if it was * ' 
triliol delay, /he party who Was injured tijereby was allowed to give in upon oath on esti* 
m«t%of the loss or damage which he sustained ; nn<f it was left to the discretion of tfye 
judge to limit tire oath to a certain sum, and even to mitigate the condemnation alter 
oftthlMd been made. L 2, f 1, D. de in tit. jur. ;—l. J, § 1, «*/.; — d.1. J 
de in tit. jur. .* ‘ v ‘ • ' > 

P L. a*, C. A foctio. * • ' '• 

2 L. 70, B. deemet.;—l. 60,eod. See tfee tenth* section of the Contract tf Side. 
Dididet. mjjt. d veiMLfjfrl. 31, D % de rebut ertd. See the itxteenth'and seventeenth 
tfcief'df tW second section of the Contract of &2le, and the fourth article Of the third tee* 
tton of Covenant* • 
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,1970. Consequences which appear remote, and yet ' cnter'itUd'Me 
Estimate of Damages. — It hath been remarked in the sixth aftittle, 
that we ought not to impute to the person whose act* hath dausfcd 
some, damage the consequences that ar<j remote, and which m’ay 
proceed from other causes which some conjuncture hath joifted 
with the< said act; and that these sorts of consequences do hdt 
enter into the estimate of damages. But we must not reckon in 
the, number of those remote consequences the different losses 
which may be occasioned by the same act, if the said losses have 
.that act for their only cause. Thus, for instance, if ah architect, 
having undertaken to build a house, and to perfect ft by o such a 
time, for a tenant who had hired it, docs not finish it by the time 
appointed, or makes it so faulty that a part of it •falls'* to the 
ground, either by a defect in the foundation, or by some other 
cause for which the architect is answerable ; this event will’ eaUse 
three sorts of losses, that of the expense of rebuilding the house, 
the loss of the rent which the landlord ought to have had, and that 
of the damages which the landlord will be liable for to the tenant, 
for disappointing him of his house. And although this second 
and, third loss be consequences that appear remote from the act 
of the undCrf^ker, yet seeing they have no other cause, and that 
his contract implied the obligation to put the house imfl condition 
to be inhabited, these losses may be imputed to him*And if this 
case had happened by the fault of an architect who was able to 
make good all these losses, be would be bound to do it. But 
because . undertakers have not always the nieans to make such 
ample reparations of damages, and humanity obliges us on some 
occasions to moderate the rigor which a strict justice jmight de- 
mand, a temperament may be applied in estimating these sorts of 
damages^ by considering that these are events whfeh happen to 
the most skilful and most careful persons. Thus, it depends al- 
ways on the prudence of the judge, and of the persons employed 
to make those estimates, to regulate them according tb' the cir- 
cumstances.* :s. MV ; •«*<• 

■ W 

"u-n . ..u- . .. XIL ■ 

r — * • *■ . • v .7 

1971. Damages for Dosses which depend on Future Events.^ 
The same equity which makes W often moderate the dkmstges for 

. * ^ " 

■ . T Malta oriri possant qn$5 \>ro bono sanfc aestimaricU:. Ideoqcq hnjusmodi nuietas viii 
bon! arbitrio dirimcwla cst. L. 13, $ l, DTtk awn. Although this law relates to another 
subject^ yet the principles on which it depends may be appUed'iicre* A 88, JX die evict* 
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present losses, by the motives explained in the preceding article, 
,$oe*nauoh more oblige us to mitigate them in cases where the 
losses are not present, and where the estimate thereof,. depending 
• pn. future, events .which cannot be known, cannot be regulated on 
any certain foot Thus^in the casq^of the farmer mentioned In 
Jthe seventh article, it is necessary to adjust his damages by several 
.views; and to cbnsider what is the cause which turns him out of 
possession, as if the .person who let him the farm is turned out of ' 
.possession by a recovery at law, or if he has sold it without 
obliging the purchaser to stand to the lease; what have been the 
profits or losses which this farmer hath already had ; the number 
of years Which his lease had still to run ; the quality of the fruits 
of his? farm, according as they were more or le,ss obnoxious to 
the injuries of the weather, anil to other losses; the uncertainty 
of; the value of provisions ; that of the opportunities wltich the 
farmer might have had, or not have had, during the time of his 
lease, to sell the said fruits ; the usual profits made by other farm- 
ers of the like revenues iu the same places: aud by all these 
views, and others of the like nature, we may balance both the 
profits which this farmer might hope to make, and the losses which 
he had to fear; and may regulate by these considerations such a 
Separation of damages as may be agreeable to equity.* 

XIII. 

, 1972. 27 ie Prudence of the Judge in estimating Damages. — It 
follows from all the preceding rules, that, as the questions relating 
to damages arise always from acts whi£h vary according £0 the 
circumstances, it is by the prudence of the judge that they are to 
be decided, he joining to the light which the principles of law and 
equity msTy give him a prudent discernment of the circumstances, 
and of the regard tljpt ought to be had to them : whether it be for 
lessening the*damages that . are to be adjudged, by cutting off pre- 
tensions for distant losses, and.upon other considerations, if there 
be , ground for it, as in the cases where no bad fesign nor any 
fault can be imputed t6 the person* who is bound to make good* 
the, damage : or for increasing ‘the damages which are to be given 
in consideration of the intention to hart,, if there was, any^ Thus, 
for an example of the lessening of the damages, in the case %htere 
a seller,wbo has sold a thing which «he verily believed to.be his 

• ‘ ... . ,, 

* ISM, f4, 9i beat. Sc^ tho seventh tinkle. 
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own, is bound to warrant the thing sold against an evictiony/the 
reparation of damages will pot be extended to the supesftuouB 
expenses which the purchaser may have laid out barely for- his 
own pleasure : and much less will there be any regard»had to the 
particular considerations wtyph might render the said purchase 
more precious in the eye of the purchaser, whether it were because 
it had been an ancienk-patrimonial estate belonging to his ; family, 
or that he took delight therein because he had been brought up .in 
it. For the price of things is not regulated by affection, which 
may make them more valuable to some than to others; but only 
on the foot of what they may be worth to all persons indifferently.* 
Thus, on the contrary, in the case where one had, by Some tres- 
pass, occasioned the loss of a thing which was of necessaVy use 
for the matching of others, which, for the want of that which per- 
ished, became useless, as it may happen on several occasions ; the 
person who had caused this damage would be accountable, not 
only for the value of the thing lost, but also for the damage which 
the said loss had occasioned besides, by the want of the use of the 
other things.® For this damage, which might have been consid- 
ered as un accident if the loss of the thing had happened only 
through Some imprudence, might be imputed to him who had 
caused it with^an intention to do harm. 

XIV. 

1973. Damages against Litigious Persons. — Among all the 
causes firom whence damages ..may arise, there is .none more fre- 
quent uthan the injustice 1 of those persons v/h<f>, by prosecuting or 
defending unjust lawsuits, cause' to their adverse parties, not only^ 
charges which are almost never majle up by the costs of suit which 
they are condemned in, but likewise other damages, of which those 
lawsuits are thi only cause ; such as the loss qf time > especial]y in 
those who live by their labor, and many other consequences of 
the injustice and cavilling humor of litigious persons. "\Vhieh 
makes it very just and reasonable that such persons should be 
Condemned in damages whenever the vexation is such as may 
deserve it. And although' this rule be so rarely observed, thajt it 
looks as if it. were quite .abolished, yet, seeing it' is founded upon 

1 It. 03, D. ad fay. Falcid.;~£ S3, D. ad Itp. Aquil. ; — i. 1, t 15, D. si quid in /mud. 
patr. factum sit . What is said in this touching tho fraud committed against the tights 
of a patron maybe spplieS to the case of an eviction. 

* L. SI, $ S, D. ad ley. Aquil.; — L SS, j 1, tod. • 
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equity, that it is agreeable to. the law of nature, and that it has 
fbeen ^revived by the ordinances, it would bo proper for the judges 
to -put it in execution whenever the injustice^ the cavilling, '(lnd 
vexatious humor of the parties may deserve it. s 

v xv.* 

1974. Stipulation of a certain Sum in Lieu of all Damages. 
The difficulties in settling the value of the damages which may 
ensue upon the non»pcrforniancc of an engagement, oblige some* 
times those who contract together to agree on a certain sum, 
which lie who fails to perform what he has promised on bis part 
shall be H>ound to pay to the other, to be to him instead of a 
reparation of damages. But, seeing these sorts of stipulations 
are not so much a just estimate of the damage as a precaution 
for engaging the con trad or to a more exact fidelity, through fear 
of incurring the penalty of paying the sum agreed on, it depends 
on the prudence of the judge to moderate the said sum, if it ex- 
ceeds the real damage. For he who has suffered the damage 
cannot reasonably pretend to more than what may be lawfully 
due to him. And this stipulation hath its just effect by a reason- 
able satisfaction for the loss that is to be repaired. But. if the 
agreement is conceived in such terms as show that it was the 
intention of the parties to limit the reparation of damages to a 
certain sum in favor of t he person who might be liable thereto, 
and to prevent his being obliged to any thing beyond that sum, 
although tho 4am a go should chaijce to be greater ; in this ease 
■the damage could Vofc be estimated at ffiorc than the sum agreed 
on. For the persons who have ‘contracted in this manner had 
power to mitigate the reparation of damages that might be due/ . 

* Itnprobtu litigator ct £nmnum, et impensas litis inforro odvcryujio suo cogatur. f l, 
■inf Intt. de porno tern, litig. ; — v. tit. C. dejurej. prop. crd. dand. 

In a<|l . matters real, personal, and. possessory, civil and criminal, there shall bo judgment 
tor damages arising from the shit, and frbm the calnmny and temerity of the person who 
loses tho cause, -which shall be taxed and moderated by the same sentence or judgment at 
a certnin snm, provided always that the said damages hare been demanded by the party 
who has gained the cause, and of which the parties, may givo in a summary account in 
the iproccedings of the pause. Ordinance of Francis I., in August, 1539, art. 88. 

Those' papttris Who do not understand Latin must here informed .that the word eat. 
wont/, in the above-mentioned ordinance, as well as in the. It Oman law, signifies the vexa- 
tion and cavilling of those who knowingly and wiffullj* prosecute or defend unjust law* 
auita- ■ • . •? 

r L ult. D. de tiip. pratof .; — f ult. LuOde verb. Mg. See the eighteenth article pftbe 
fourth section of Covtna,Kts. » , - 
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XVI. ■ '• 

... * 

1975. All Damages are estimated inMoney. All damage&, ( °f 
what riature soever they may be, are redacted to sums of mobey 
Which' those persons owe who are obliged to make any* reparation, 
Whether it be' for having failed to perform their engagements^ or 
for other causes. For money is in place of all things that. arte. 

. capable of being estimated.* 

xvn; 

1976. Losses which he who is the Cause of them is not obliged 

to make good . — We must not reckon indifferently in the number 
of the cases where damages may be due, all the events Vhere One 
person may cause by his deed some loss to another. For it often 
happens that one is the cause of loss, without being botmd to 
make it good. And when the. aets which have been the occasion 
of the loss have been lawful, and the loss has been only a pri- 
vation of some convenience, and a consequence of the act of 
a person who did nothing but use his own right, he will not be 
bound to repair if. Tlius, for example, he who, digging in his 
own grounds, finds there a spring, which he turns to his own use, 
Will not be bound to make good the loss which his neighbour will 
suffer by being deprived of the said , spring, which will by this 
means cease to rise any more in his ground, unless the said 
change had been made with no other view but to do harm. 
Thus, he who, not being subject to a service, raises his building 
higher, and by that means takes away the light er prpspect from 
his neighbour’s house, cannot be hindered 'from doing it. But if 
the change made by a person in his own ground destroys or dam- 
ages a thing belonging to his neighbour, as if one, digging in his 
own ground, weakens thereby the foundations of his 'heighbour’s 
wall, and puts! it in danger of falling, he will be answerable for it-: 
for the acts which hurt in this manner cease to be lawful ; and 
one cannot dig in his own ground near the confines of his^neigh- 
bour, or make* other works, unless he observes the distances and 
uses the other precautions prescribed by the usage andettstomof 
the places.* „ 

* * * <* £ 

1 L. 13, in f. D. dt re jndic. 

* L, 2 C, D. de damn. C 1, ^12, D. <).t aqua etaq. plim. ore.;—/. 24. $12, D. A 

damn- in/. See the eighth and ninth. articles of the second section of Services, and the 
ninth and tenth articles of the third section o $ Damages occasioned ty Faults. 
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XVIII. 

1977. A General Remark on the Questions relating to Damages, 
— As we have remarked, in the matter touching the interest of 
money, the several views by which we may judge if any interest 
be dup, or not ; b so we ought also to discern, in questions that arise 
about damages, .whether any be due or not. And this depends 
on the quality of the act which may have given occasion to. the , 
dabiage; if it is an' accident, a slight fault, an imprudence, a 
crime, an involuntary non-performance of an engagement, or some 
other cause. And then inquiry is made, in the next place, what 
the damages may consist iti ; giving them either the extent or 
bound? which equity may demand, according to the different 
causes of the damages, the diversity of the events, and the cir- 
cumstances, observing therein the rules which have been ex- 
plained. 0 


SECTION III. 

OF THE RESTITUTION OF FRUITS. 

Art. I. 

1978. The Restitution of Fruits is a Reparation of Damages.— 
The restitution of fruits is a kind of reparation of damages, which 
is due from him who hath unjustly enjoyed the revenue of another. 
For this restitfltion. repairs the loss of Jhe person who ought to 
have enjoyed the reVenue." t • 


.a 

1979. Trie Extent of this destitution. — This tergi, restitution of 
fruits, comprehends *iot only the obligation to restdfce those which 
are in being; but although the enjoyment has been for several 
years,® and the fruits of those* years be consumed, yet, seeing it 
is the value of the sai<\ fruits which ought to be restored, and that 
their value is instead of the fruits themselves, the restitution of the 
• • 

b See the fifteenth article of the first section. • 

c This is # a consequence of the preceding articles. * L. un. C. de ocnl. quee pro co quod 
it it. prof. 

* As interest is the reparation of damages whicljls due from debtors Who owp sums of 
money, and ore behindhand in payment^ the restitution of fruits is a reparation of 
damages due frem those who have unjustly enjoyed the revenues belonging to other 
persons. • 

vol. i. 66 
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fruits is to be understood both of such fruits as are still extant, 
arid also of those which are consumed. 1 * 

III. , 

1980. The Word “Fruits”, is understood of qll Sorts of Revenues. 
— We must not in this place limit the word fruits to the ordinary 
sense of the fruits which the earth produces ; but this word signi- 
fies here all the different sorts of revenues, of what nature soever 
they may be. And they may bp distinguished into two kinds ; 
One is of those which the earth produces, whether it be of itself 
and without being cultivated, such as hay, the fruits of trees, cop- 
pice-wood, the minerals dug out of mines, the stones of quarries, 
and others of the like nature; or by culture, such as corn and 
other grain. 0 The other kind is of revenues which are not the 
fruits of the earth, nor things which it produces, either of itself or 
by culture, but which are reaped by industry and care, either from 
some tenement or animals, or from some right established h’dttaw. 
Thus, one gathers rent from a house or other building.' 1 'jftius, 
one draws from a ferry-boat or a ship a revenue for the carriage 
of persons and goods.® Thus, mills and pigeon-houses have their 
revenues; and the several sorts of animals, which are for our use, 
have also their revenues/ Thus, one has rights of fishing and 
hunting, tolls, and divers other rights of several natures. And all 
these different revenues of these two kinds, which come in yearly 
or daily, are so many sorts of goods, the enjoyment whereof may 
be the subject-matter of the restitution spoken of here. 

t* i 

IV. 

1981. The Unjust Possessor is hound to restore all the Fruits 
which he has e [joyed. — All those who enjoy a revenue* which they 
know they hsfvc no right to are bound to restore to the person 
whom they have deprived of it the value of .all that they have 
reaped from it, although they have "not been disturbed in their en- 
joyment by any demand. For they were sensible of the injustice 
which they were doing to the person who had a right to c enjoy.* 

* v 

b Thi^ia a consequence of the foregoing article. 
c Z. 9, D. dtusufr. ; — l 59,4 h #>d- 
d Z. 36, D. de^usufr. ,fc v * 

• Z. 29 t in / />. die hared, pet.; — l. *62, D . derei rind. 1 
f Jk 28, Z>. de usur., f 

S Z. 22, C. de ret vind. ; — J. 1 7, eod . ; L 3, C. de condict. ex ttg. 
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1983*. The Possessor who verily believed himself to be the fight: 

Owner does not restore the Fruits which- he has enjoyed during this 
Belief, — Those who are lionestly in possession of an estate, which 
they believe to be their qjvn when it is not, are not bound to any 
restitution of what they have enjoyed during the time that they 
were fully persuaded of their right and title to the said estate. 
For the integrity of a possessor hath this effect, that he may look 
upon himself as master of the thing which he possesses ; and this 
upright persuasion of his, %hich*he has reason to take for truth, 
ought to put him in the same condition as if he were really mus- 
ter . 11 Tlnfe, the loss which the right owner sustains by not enjoy- 
ing is, in regard to him, an accident which he cannot impute to 
this possessor. 

VI. 

1983. The Upright Possessor restores the Fruits after a Legal 
Demand. — The integrity of the possessor, which gives him the 
right to enjoy the estate, ceases at the same time that his posses- 
sion is called in question by a demand made by the right owner. 
For, having once known the right of .the true owner of the estate, 
he cannot any longer deprive him of the enjoyment thereof. And 
although he may pretend that the demand is ill-founded, and may 
think that his defences against it are just, yet, if afterwards he 
is condemned to restore the estate, his upright possession of his 
own right and title when he defended himself will be of no avail 
to him ; and he wilt be obliged to rnak£ restitution of thefc fruits 
from the time of the demand.* For this belief of his own right, 
let it be never so upright and # sincere, cannot have the effect of 
.hurting tliotrue owner, who has known his right and demanded 
his estate, or # of counterbalancing the authority of^. thing that is 
adjudged. * 

h L, 25, 41 9 D-de usur. ; — 1 48, D, de acq. rcr . dom. ; — l. 136, D. de rg/. jnr. See the fifth 
article of the third section of •Possession* See? concerning the ca*es where the upright 
possessor restores the fruits which have .been reaped before the demand, the ninth and 
ten Ih articles of this segtion. 

We call hjm an upright possessor who has just caust^to believe himself to be master of 
the thing, as if be has purchased an estate which he thought did belong to the*per#dn of 
whom he bought it, if it has descended t<^ him by inheiftance, if it bos been given him, 
or if he has acquired it by some other just titlc»6eing ignorant of the right of the true 
o\mcr. • " , 

1 L. 2, C. defructib. qiiL /. 20, Z>. d^rei vind . Sec the thirteenth article. 
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VII. 

- 1984. The Fruits that are cut down belong to the Upright Posses- 
sor , although they be still lying on the Ground, — If a possessor, 
who is verily persuaded of his own right, is summoned just before 
harvest>-time, by the master of the groun^, to deliver 'up the pos- 
session and to restore the fruits, and in the event of the lawsuit 
he. is condemned, he will be obliged to restore the fruits of that 
crop. For seeing they were not cut down at the time of the de- 
mand, they made a part of the ground, and the demand interrupted 
the right which the possessor had to enjby them. JBut if the fruits 
were separated from the ground before the demand, although they 
were not.yet carried away, but lay still in the field, they tvill belong 
to this possessor. 1 For he having gathered and separated them from 
the ground, they belonged to him, and one cannot afterwards take 
away his property in them, nor hinder him to carry off what is 
his own. 


VIII. 

1985. Of Revenues which come in successively. — If the revenues 
■of a tenement, which is possessed by one who sincerely believes 
himself to be the true owner thereof, come in successively, and 
day after day, as the rents of a house, the revenue of a mill, of a 
ferry-boat, of a toll, and others of the like nature, and the said tene- 
ment be recovered by law from the possessor, he Bhall have what- 
ever fell due before the demand, and must restore the rest." 1 

’ix. 

« 

1986. A Case where the Possessor who believes himself to be the 
true Owner restores the Fruits. — There are cases where the pos- 
sessor who takes himself to be the right owner is obliged to make, 
restitution of $e fruits which he has enjoyed.,, Thus, for instance, 
if two brothers being coheirs to their - father, one of them being 
absent, the other has enjoyed all the goods and effects of the in- 
heritance, believing that his brother was already dead, be will be 
obliged to restore to him when he returns all his share of the in- 
heritance, with the fruits which it lias yielded. And it is^the styne 
thing with respect to all other coheirs, whether' they , succeed by 
testament or without testament, when one of them has enjoyed 

' . ' * . 

1 L. 13, D. fuft. mod. vsnjt/ruct. tel v» 48, D. de acq. rtr. dom. ; — l. 78, in /in. 

£>. dt jrei vind. „ ‘ 

m See the sixth article of the first secti^p of Usufrutt. 
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the portion belonging to the other.” For the title of heir only 
gives him right to his Own portion ; and’the portion of his coheir is 
increased by the fruits which proeeed'from it. Thus, the integrity 
of the heir \vho enjoys all the goods of the succession impliesthe 
condition, that, in case it shall be found that he has a coheir, he 
wiU do him justice as to his portion. And this distinguishes the 
condition of this heir from that of another possessor who takes ■ 
hittiself to be the trde owner, and who has no reason to think that 
, tthy body besides himself has a right in what he possesses. 

X. 

198^. Another Case of the like NalurH. — If one copartner has 
enjoyed alone a house or lands belonging in common to the whole 
partnership, although he thought that he had the sole right to it, 
and although his enjoyment thereof was honest, and with an up- 
right intention, yet he will nevertheless be obliged to make restitu- 
tion of the fruits for the shares of his copartners. 0 Thus, for 
example, if, in the case of a universal partnership of all goods 
Without distinction, one of the partners, to whom a relation or 
friend had devised by will, or given by deed of gift, an estate, had 
enjoyed the same apart by himself, believing, through an error in 
law, that his copartners had no share therein, he will be bound, 
notwithstanding his upright intention, to restore to them their por- 
tions of the fruits of that estate, p because their partnership making 
the said estate common to them all, the right of that partner was 
restrained to his own portion ; ami his upright intention, which 
had for its foundatfon*only an error in law, did not give him a title 
•to enjoy the portions of the other* partners.** 

.. • 

* * L. 9, C. [Inmil. era's ■ ; — 1. 17, C. ectl. ; — l. 44, Z). corf. ; ' — l. 20, 4 3, in f D. de haired, 

petit, i —l 2, C.jie petit- hffred. If the person who succeeded alonp to an inheritance 
.which' was not then claimed by any other heirs, haring enjoyed it for several years, there 
Sorted up another heir, in the same ‘degree with liim, but whose relation was till then * 
Unknown ; and if the lictr who had crijAycd the whole inheritance during this I (mg trrtic . 
was not able to restore the fruits of the portion belonging to his £ohcir without being ■ 
.Ruined, or . very much incommoded thereby, if would be equitable to moderate the said 
restitution feygomo temperament according to the circumstances. 

• <£• 32, $ 2, D. de ; — l. 38, $ l+I>. pro stx:io. 

' P See th^ fourth article of the*tliird scction^and the # firat article of the fourth section of 
Partnership. &ee, ill; the fourteenth article of this section, another case where l possessor 
who believes him, -elf to be the right owncf restores the druits. See the third article of the 
, third section Of those who receive what is not their and tho remark. oo the said article. 

a See the sixteenth article of the first section of the Vines of Covenants. 

• 66 * « . # 



7§6 


‘frHE CIVIL LAW. [PAttt I.' BOOK III. 


XL * 

1988. We fMtst deduct from the Value of the Fruits to be a re- 
stored the Expenses laid out upon them. — The restitution of the 
fruits does not extend to their full value, but we 'must deduct from 
the value the expenses that were necessary for the enjoyment 
thereof : such are the expenses for tilling the ground, for the seed, 
and those which are necessary for gathering in the fruits, and pre- 
serving them. And this deduction is allowed even to possessors 
who knew what they enjoyed not to be their own;* for these ex- 
penses being necessary, they diminish the effective value of' the 
revenues, which consist only in what remains after all charges are 
deducted. * 


XIL 

1989, The Fruits belong to the Master of the Ground , and not to 

him who tills and sows it. — Although, in many sorts of revenues, 
the industry of the person who has enjoyed them may have had 
the greatest share therein, yet they belong to him who is master 
of the ground which has produced them ; and the restitution of 
Such fruits is not the less due to him, because the industry of an- 
other person has been instrumental in producing them. For the 
culture, the seed, and all the industry that is necessary for reaping 
fruits, and other revenues, do presuppose the ground which is to 
produce them. Thus, it is to the right of property which one has 
to the ground that the right of enjoyment is annexed ; and the 
revenue which may be drawn fr«m the ground belongs to him who 
is master of it, deducting from the value of tue revenue the ex- 
penses necessary for enjoying it. 1 • 

XIII* • 

1990. The Ur just Possessor is bound to make Restitution of the 
Fruits which might have been gathered from the Ground. — The 
possessor who knows what he possesses not to be his own is not 

« 

9 L. 1, C. de^frucL et lit . exp . ; — /. 7, D. *olut. matr. ; — $6, $ nil. D. de hatred.* pet* This 
deduction of the expenses that are necessary for enjoying the fruits, is grounded on gie 
same equity as the restitution that is doe to a possessor k pf all usdful and necessary ex- 
penses whi^fi have -be* n laid out fop improving the thing which he bad in bis 'possession, 
or for preserving it j and which i% allowed even to unjust possessors, when they are durbed 
out of their possession. Z* 38, Z>.Ve hatred, pet . 1 

See the sixteenth article of the tenth section of the Contract of Sak, and the fourth a id* 
lion Of titose tv/to receive what is ribt their Due* 

•'£. 25, Z>. de mur. ; — d. L 25, f 1. * 
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only bound to make restitution of the fruits which he nos reaped, 
but if, by his absence, or through negligence, and for the want of 
cultivating, he has not reaped any fruits from the ground which ho 
was in possession of, or if he has reaped only a part of what the ; 
ground might have yielded if it had been cultivated, he will be 
accountable for the fruits which a good husband might have 
reaped.* For th£ master of the ground might have enjoyed it in 
this manner. But with regard to a fair possessor, who takes him- 
self to be tjie right owner, and who is notwithstanding obliged to 
restore the fruits, the restitution 'may be regulated differently, ac- 
cording to the circumstances. Thus, a fair possessor, who believed 
himself to%e.the right owner, having been sued by the master of 
tin; thing which he is in possession of, may afterwards be com- 
pared to an unjust possessor, and condemned to the same restitu- 
tion with him, if, after the demand made by the right owner, 
he has neglected the enjoyment thereof, or if he has diminished 
the revenue by not making the necessary repairs; and he will be 
answerable for it, as having done it in fraud of the restitution 
which he had reason to be afraid of. But^ie who is obliged to 
make restitution of fruits which he had honestly and fairly reuped 
before any demand was made, as in the cases mentioned in the 
ninth and tenth articles, might bo excused, if, for want of repairs, 
or by reason of any other neglect, he had not drawn from a 
ground, which he thought he might neglect with impunity, be- 
lieving it to be his own, that profit which another person might 
have made of j£ with greater care. u , 

, XIV. 

1991. The Heir or Executor of an Unjust Possessor succeeds to 
his Engagement. — The heir* or executors of uiijust possessors 
are bound to„the aarpe restitution as they are to whom they suc- 
ceed, for the f come in their place. And as they have the goods 
and rights belonging to the said persons, so they bear likewise 
their burdens, and enter into the same engagements which they 

were under ; and although they may happen to be altogether 
V \ • . 

* £. S3, Z). de rti vinMic. See tbo sixth Article of the third section of Pouapim. See 

the texts cited on the sixth article. * • * . 

* Although the text cited on this article mokes no^ctistinctfon between possessors 

•who believe themselves to be the right owifbrs of what they possess, and those who know, 
that they possess what is another’s, yet it sepms to be just to distinguish them In the man- 
ner they are distinguished in this article. • 
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ignorant of any unfair or disingenuous dealing, yet their hitegtftjf 
will not hinder the effect of the unjust possession of those whorri 
they represent.* * . "•'***-'■ 

XV. 

* 

1992. Estimate of Fruits and other Revenues Year by Year.-*~ In 
the restitution of revenues, the value whereof may rise or fall from 
one year to another, whether they consist in l snoney, as the rents 
,of a house, the farm of a mill,. of a tpll, and others of the like ha* ^ 
'ture, or whether they be the fruits of the ground, .or rent paid in 
corn, and other kinds ; the arrears thereof are estimated on the 
foot of what the house or lands may have produced,' and of the 
value of the kinds, according as the differences of the times may 
alter their price ; or this liquidation is made according' to the 
leases, if there be any that are not liable to suspicion.* 

XVI. 

1993. Restitution of the Revenues of Movable Things. — Al- 
though the restitutic^i of fruits be commonly understood only of 
the revenues of immovable things, yet seeing there are mova- 
ble things which produce revenues, wo may apply to thorn the 
same rules, according as they are applicable thereto; as, for ex- 
ample, to the revenues which arise from animals, and to the profit 

* L. 2, in /. C. defivet. lit. et erp. 

J L. ult. I), dti condict. tritic. Sec the seventeenth article of the second section of the 
Contract of Sale *» * 

-In Fgmce, this estimate is made in the manner prescribed by the ordinances, of which 
those arc the provisions : — * 

In causes or actions, real and personal, which are commenced far lands and things 
immovable, if there is restitution of fruits dec* ced, they shall bo adjudged, rot only from 
the time of contestation of suit, but also from the time that the party who*is cast has been 
in delay, and has IjAd knowledge of his unjust possession befyre the contestation of snit ; 
nevertheless, according to the common way of making such estimates, which shall be set- 
tled according to the extract taken out of the registers of the ordinary jurisdictions. Or- 
dinance of 1539, art. 94. In all our ordinary courts of judicature, whether general or 
Canicular, report shall be made every week of the value and common estimate of all 
kinds of great fruits, such as com, wine, ‘nay, and others cf the like kind, &c., art. 102 and 
103. And by the extract token out of the registers of the said courts, and mo . otherwise, 
shall be proved for the future tire vuluc and estimate of the said* fruits, as well in execu- 
tion of decrees or sentences, os in other matters in wfiich appraisements s $ is necessary. 
Art. I04v If there Is a sentence or decree for restitution of hitits/those of site hist year 
shall he delivered in kind. Al\l as to those pf the preceding years, in liquidating them 
regard shall he had to the four seasqps and the common price of every year, unless it 
shall have been otherwise directed by thcjud£e, or agreed on betwe»Aer^Miei^ t)i8i- 
* nonce of 1 607, tit. 30, art U See die other articles of the said^lyirtiet h -■ i 
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which may be made of things which are let to hire by those who 
make a trade of it t such as an upholstcrcr^who lets out a suit of 
hangings.* 

* XVII. 

1 $ 94 . There is no L&urest due for the Fruits , till after a De- 
mand . — Whatever mmmer of years the enjoyment for which 
restitution is to be jpade may have lasted, although the possessor 
may have j|iio\vn that what he possessed was not his own, yet 
Nhere is due only the bare estimate of that enjoyment, without 1 
any interest for the value of the fruits of each year. But if a 
legal denuftid'has been made of the said interest, the same will 
be due*from the time of the demand. For the value of the said 
fruits, which arc a real substance, is in lieu of a capital.* 


. TITLE VI. 

OF PROOFS AND PRESUMPTIONS, AND OF AN OATH. 

1995. What is a Proof — We call that a proof which convinces 
the mind of a truth : and as there arc truths of divers sorts, so 
likewise there are different kinds of proofs. There are truths 
which are indcppndcnt of the act of man, and of all sorts of events, 
and which are imnyutable and always "the same. Thus, # with- 
out meddling with the divine truths of religion, which are above 
all certainty, because of the authority of God who reveals them 
to us, and*who makes us to f<#cf and to love them, and also by 
reason of otljer different proofs of an infinite fofl^e, which it is 
not our busiiffess to treat of here, we have in sciences the knowl- 
edge o/ a great number of truths, which are certain and unchange- 
able: but there are others which arc called truths of fact, that 
is, of what has been doftie, of what *has happened ; as, for exam- 
ple^ that dne has committed a robbery. or a murder; that a testa- 
ment is forged; that, in a fire, a thing which was saved out of it 
was deposited in the hands of a neighbour, who denies the de- 

* L. 19, JX devour * . * 

* L* 15, D. de umtr-? Tp4* 51, f 1,«D. do haertd.jpctiL ; — l. 54, D. local* 
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posit ; tha^ a possessor of a house or land has enjoyed it for the 
space of ten, twenty, oij thirty years; and an infinite number of 
other facts of several natures. . • 

1996. What Truth is. Different Sorts of Proofs. • — There is* 
this which is common to all the different sorts of ‘truths, "“that 
truth is nothing else but that which is ■ in r<Q^ty': and to kriov a 
truth is barely to know if a thing is, or is hist, if It is such as. is 
said, or if it is different. But the proofs which lead us to the 
knowledge of the. truth in matters of fact are very different from 
those which establish the truths that are taught in. sciences. For 
in sciences all the truths which may be known in them have their 
nature fixed and immovable, and are always the samt necessa-- 
rily, without any dependence on the act of man, or on any sort 
of change. Thus, the proofs of these truths*iare drawn from their 
own nature ; and they are known either by their self-evidence, if 
they are first principles, and truths which are clear in themselves; 
or if they depend on ot her truths, their proofs consist in the con- 
nection that links them together, and which makes them to be 
known the one by the other, according as they arc necessary con- 
sequences one of another. But in facts which might happen, or 
not happen, as depending on causes whereof the effects are uncer- 
tain, it is not by principles which are certain and unchangeable, 
on which depended that which has happened, that we can know 
it : but we must have recourse to proofs of another kind ; and it 
is by other ways that we must discover this sort of truths. Thus, 
for example, if a man has been killed on the highway, being 
alone the night-time, * the truth of the icquse of this murder, 
and the question to know who it is that has killed this man, will 
not depend on principles that are certain, and of which the evi- 
dence will lead us to the precise knowledge of the autlfor of this 
crime, with, a ^Irtainty like to that which deyionstrajions in sci- 
ences do produce. And it may likewise so fall out that it may be 
impossible to know it. But if it. is discovered, it will be ojily by. 
proofs that may be drawn from circumstances which shall .happen 
ho be linked together with this* crime, and Which will depend on 
events that have happened by accident, such as the cafeual en- 
counter .of some witnesses, and such signs and’jokcns as there 
may lulppcn to be, conjectures, and presumptions. And even al* 
though there, shonld chcftice«to be two witnesses, beyond all man- 
ner of exception, who should say that they had seen the murderer, 
' whom they knew, actually stubbing the said* nian, yet the cer- 
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tainty of such a proof is of another kind than that o£ the truth 
of a proposition clearly proved in a science, and has not the char- 
acter of a demonstration ; because it is not impossible that two 
witnesses may be deceived, or even that they may have a mind 
to deceive. ‘But the forge of this proof consists in this, that it is 
presumed from their good s?nse that they are not deceived them- 
selves, and from their probity, that they do itot intend to deceivo 
others. So that tW^ proof seems in effect to be grounded only on 
presumptions. However, these presumptions of truth which 
arise from the testimony of two witnesses are such, that the laws 
both of God and man have appointed, them to be held as a sure 
proof, when the depositions agree with one another, and when 
the witnesses are persons against whom there lies* no exception. 
And afl hough it be true that, this kind of proof has not the char- 
acter of the certainty of a demonstration, because it is of quite 
another kind, yet nevertheless it, has another soft of certainty 
which persuades fully, when the fidelity of the witnesses is well 
known; because this proof hath its foundation in the certainty of 
a truth which is a sure principle, and which is drawn from the 
very nature of man, and from the causes which govern his ac- 
tions. According to this principle, it is certain that two persons 
who have reason, and who are not biased by some impression of 
hatred, revenge, interest, or some other passion, can never agree to 
bear false witness together in a court of justice, and that upon 
oath. And we may conclude certainly, from the natural princi- 
ples of our actions, that witnesses *vho swear that they will say 
nothing but the truth \lo really tell it, if "nothing changes ii» them 
£he natural order. And although It be true, that the judges can- 
not always be sure that the witnesses arc sincere, and that they 

S 've their ‘evidence without* interest and without passion, and 
at there ase often even false witnesses ; yet it wojjld be unjust^ 
as well as absurd, to give credit to no witness at’ all, because we 
Cannot be certain of all witnesses that they do not lie. And it is 
& sufficient justification of the rule, which* declares, the testimony 
df two witnesses to be a sufficient proof, that it be true, in gen- 
eral, jfhat it is the natural order for mdh to tell the truth Which 
they knqw, when they* cannot do otherwise without involving 
themselves in* the guilt of perjury: and # in particular, if in the 
evidence that is given there appear m> reason which may make 
us doubt of the fidelity of those who are produced as witnesses ; for 
by thet one judgeS that it is the truth which they have declared 
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1997. This same principle of the consequences that may be 
drawn from the natural causes which govern our actions, furnishes 
us likewise with ‘other different proofs of facts, by the connection 
that is between the said causes and their effects. Thus, Solomon 
founded his judgment between the two Women, upon the discov- 
ery which he made of the true mother, by the ■ commotion and 
trouble which he foresaw the maternal affection would produce 
in her at the sight of the danger ’to which h*£' feigned to ‘expose 
the child. It may be remarked, on the nature of tlis proofs of . 
facts in this example, and that of proofs by two witnesses, and 
we shall find it the same, likewise, in all the other kinds of proofs 
of facts, that although thcy’be different from those which we may 
have of a truth in a science, yet there is still this common to all 
kinds of proofs in general, that their force consists in the certain 
consequence which we may draw from some truth that is known, 
to conclude fftm thence the truth of which we search the proof ; 
whether it be that we draw a consequence from a cause to its 
effect., or from an effect to its cause, or from the connection of one 
tiling with another. 

1998. We have made here these remarks, to show by these 
principles of proofs, that, in all the questions Where the matter is 
to know if a fact, is proved, or if it is not, it is necessary to judge 
thereof by the certainty of the foundation on which the proof is 
built, and by the connection which the fact that is to be proved 
may have with that foundation. And as it happens very often, 
either that the foundation is not very sure, or that the fact, in 
question is not necessarily linked with it, ’Cve'find then, instead of 
proofs, only conjectures, which are not sufficient to establish a con- 
tain proof of the truth. Thus, fa* example, if, some days after a 
quarrel happeping between two persons, one of thefoi is fouiyl 
killed, and there is against the other no manner of ^proof besides 
the bare circumstance of that quarrel, We cannot from thence 
conclude with certainty that it \vas that person who committed 
the murder. For besides that enmities and quarrels are bbt sel- 
dom carried to such extremities, this murtfer may have had mkh'y 
other causes. So that, as there is no necessary connectioubhe- 
tween/this death and that quarrel, this* circumstance alone Tnll 
not be sufficient to ground a sentence of condemnation upon,' find 
it can only form a conjectuhg. 

1999. Tiro Sorts of Prestimptidns. — It may be gathered from 
these remarks that there are two sorts of prekumptiohs, some of 
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which are drawn by a necessary consequence from a principle that 
is certain; and when these sorts of presumptions are so strong, 
thafrone may gather from them the certainty of the fact that, is to 
be proved, without leaving any room for doubt, we give them the 
name of proofs, because they have the same effect, and do establish 
thc.trhth of the .fact which was in dispute. The other presump- 
tions are all tho^b which form only conjectures, without certainty ; 
whether it be thatfficy are drawn only from an uncertain founda- 
tion, or th^t the consequence which is drawn from a certain truth 
*is not very sure. 

2000. It is because of the difference between- these two sorts of 
presumptions that the laws have appointed some of them to have 
the fofte of proofs, and have not left the judges at liberty to con- 
sider them only as bare conjectures, because in effect these sorts of 
presumptions are such that one sees in them a necessary connec- 
tion between the truth of the fact that, is to be proved, and the 
certainty of the facts from whence it follows. Thus, for instance, 
in France it is enacted by an edict of llenry II., that, if a woman 
has concealed her being with child, and is brought to bed pri- 
vately, without any witness, and it be found that the child never 
was christened nor had any public burying, she shall be reputed 
to have murdered her child, and be punished with death. 1 * And 
there are other sorts of presumptions which the law directs to be 
held as certain proofs ; so that wc ought to take good heed not to 
distinguish the sense of the word presumptions from that of proofs 
in such a manper as never to take^presumptions to be proofs, see- 
ing there are such prosumptions as arc sufficient to establish the 
jiroof of a fact. But whereas the word proof is taken for a full 
conviction, the word presumption is extended to all the consequences 
which mfly be drawn from thp Several arguments that may serve to 
prove a fact, whether it be that those consequence amount to the 
evidence which may make a full proof, or that. iJhey leave some 
doub(. . . 

■ 20D1. We have thought it necessary to make here these reflec- 

tions upon the nature*of proofs and presumptions, in order to es- 
tablish the principles of the rules concerning this matter, and to 
discover the natAral causes of .that which may establish^the cer- 
tainty 0 / the truth of matters of fact. For it is by* these princi- 

*" * • * 

A b See die edict of Henry II. of the ye*r 1556* touching wpmen who have concealed 
their pregnancy. V. 1. jf4, ad Ug.JuL de adult. * 

vm.. it 67 
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pies that we are enabled to judge of the strength or weakness of 
the arguments which the parties bring to prove a fact. . There 
remains only that we should distinguish the different manners 
in which facts are .proved, and they may be reduced to five kinds ; 
namely, writing, witnesses, presumptions, confession of the parties, 
and an oath. These five kinds shall be’thje subject-matter of so 
many sections. And because there are. rules common to all the 
sorts of proofs, we shall explain in the first section those rules 
which are common to them all. . 

2002. We shall not set down among these rules such as regard' 
only the proceedings observed in courts of justice in the matter of 
proofs ; such as the formalities necessary to be observed for the 
proof of private writings, in examining and interrogating Witness- 
es, in swearing them, taking down in writing their depositions, 
and receiving the objections that may be made against the wit- 
nesses by those against whom they axe produced; the form of 
interrogating the parties upon facts, of taking the oath of the 
party, when the adversary is willing to have the matter in dispute 
decided by it ; and the other different proceedings, whether it be 
in civil or criminal matters. For all these things relate to the order 
of judicial proceedings, and therefore do not belong to this place, 
and are regulated by the ordinances, for the most part otherwise 
than they were by the Roman law. . And here we shall explain 
only the essential rules which relate to the nature and use 
several sorts of proofs and presumptions. 


SECTION 1. 

OF PROOFS IN 9ENERAL. 

Art. I. 

2003. Definition of Proofs.— -"By judicial proofs is meant the 
ways which the law has prescribed for discovering and for establish- 
ing with certaihty the truth, of* matter of fact that is contested** 

II. ’ 

2004 f Proofs are of Tioo SorU-rr- There are two sorts df proofs; 
those which the law appoints to be held as certain, and those 

I ’ ■’ ' ■" 

• * £• 4, UyD. db Jeif$. 
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• 

whereof the effect is left to the discretion of the judge. Thus, the 
law will have the uniform depositions of witnesses that are unex- 
ceptionable, and who are in the number required by law, to be 
received as a certain proof of a crime or other fact. Thus, the 
law establishes it for a sqre proof of an agreement, if the contract 
is signed by the parties, or, if they have fiot been able, or could not 
write, ‘ if it is signed either by a notary and two witnesses, or 
by* two notaries wiittbut any witness, according to the different 
usages of the places. But when there is nothing else but pre- 
sumptions, tokens, conjectures, imperfect evidence, or other sorts 
of proofs which the law has not directed to be held for certain, it 
leaves it ttf the discretion of the judge to discern what may be re- 
ceived as proofs, and what ought not to have that effect.* 

III. 

2005. Facts which have no Need of Proof. — The use of proofs 
docs not concern facts that arc naturally certain, and whereof the 
truth is always presumed, if the contrary is not proved. But it 
respects only facts which are uncertain, and of which the truth is 
not presumed unless it be proved. Thus, for example, he who 
demands a succession or a legacy, by virtue of a testament, has 
no occasion to prove that the testator was in his right senses when 
he made the testament, in order to establish from thence the valid- 
ity of the testament. For it is naturally presumed that every one 
lias the use of his reason. But the heir of blood, or next of kin, 
who, in order to annul the said tegtament, alleges the insanity of 
the testator, ought tp prove that fact. Thus, he who demands to 
be relieved from an obligation, because of his minority, ought to 
prove his age." Thus, he who pretends to be proprietor of a house, 
or land Which is in the possession of another person, ought to 
make proof pf it. 4 • * 

. . IV. 

» 

3006. He who advances a Fact ought to prove it. — It follows 
from the preceding ndfe, that, in all* the cases of a fact that is con- 
tested, if it is such, that it be necessary to make proof of it, it lies 
always qn the person who advances it to prove it Thus,, all those 
Who make any demands,* that are founded upon so*me matter of 

■■■*..% * 

.. . * See the fifth article of the fourth section- 

* L- 9 1 C de probat. - * • 

* I. 2, C d* pntot-* *S©e the s&veuth artic^of the fourth section? 
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ct, ought to’ prove the truth of the fact, if it is contested. Thus, 
e who demands a legacy bequeathed by a codicil ought to prove 
the codicil to he* true. This is the reason why it is commbnly 
said, that it is incumbent on the plaintiff to prove his fact. 0 


. , V. 

' ca 

2007. The Defendant ought to prove the Facts on which he 
grounds his Defence . — As the plaintiffs are 'obliged to prove the 
facts on which they ground their demands, so likewise, if the de- 
fendants on their part allege facts which they make use of as a 
foundation of their defences, they ought to prove them. Thus, a 
debtor, who, confessing the debt, alleges for his defenqe fhat he has 
paid it, ought to make proof of the payment. And although he 
be defendant in the suit, yet he is considered in regard of this fact 
as plaintiff. 1 


VI. 

2008. Each Party may on his Part prove the Contrary of the Facts 
alleged by the Adverse Party. — Although the person against 
whom one alleges a fact which it is necessary to prove be not 
obliged on his part to prove the contrary ; * yet he may, neverthe- 
less, if he pleases, the better to establish his right, prove the truth 
of the -opposite fact. h 


VII. 

2009. The Parties have mutual Liberty to allegf. Facts , and to 
prove them.- — It is equally free both for the plaintiff and defend- 
ant to allege the facts which may serve as a foundation to build, 
their right upon. And each of them is admitted, both to prove 
the facts which he himself alleges, a»d also to prove the’ contrary 
of the facts alleged by his adversary. 1 

VIII. 

2010. Provided the Facts have Relation to the Affair in Hahd . — 
The liberty of alleging and proving facts does not extend to all 

: '■ ■ 1 • •••■: « 

* L. SI, iD. de probat.; —I. 8, —1. 4, in /. C. de edendo. See the serengi article of 

the fourth Section.' 

( L. 19, D. de probat . ; — 1. 1, thde except, prtfsc. et pnrjud.,—1 C. dt probat. 

S L.e, C. de prbbat. * .. 

1 L. 14, Z>. tfo probat. c 

1 This U a consequence of the preceding prtidea* See the following article. 
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sorts of facts indifferently ; but the judge ought to receive the 
proof t>nly of those that are called pertinent, or relevant ; that. V», 
from which -one may draw the consequences which may serve to 
establish the right of the person who alleges the said facts : and 
he ought, on the contrary, to reject those facts of which the proof, 
if they were true, would be useless. Thus, for instance, he who 
should pretend to evict a house or land from the person who had 
purchased it, believing himself to be proprietor thereof, because he * 
hud lent the money for the purchase, would demand to no purpose 
to be admjtted. to prove this fact; and this proof would be of no 
manner of use to his pretension, seeing the property of the house 
or land dSea; not belong to him who advanced the money to the 
purchaser. 1 

IX. 

2011. A Thing 1 adjudged holds the Place of Truth. — Things 

that arc adjudged hold the place of truth with regard to those be- 
tween whom they are adjudged, if they have not appealed, or if 
there lies no appeal from the sentence. Thus, for example, if, in 
the case of two brothers claiming each of them his share in their 
father’s inheritance, one of them has been by sentence declared to 
be a professed monk, this fact will be held for true, and well 
proved: and he will be incapable of having a share in the inher- 
itance."* But the facts which have been formerly adjudged be- 
tween other persons than those who contest, them at present are 
undecided with respect to these,, and must be proved ; for they 
might have reasons Ho offer which hdd not been urged^ by the 
others.® * 

.••x. 

2012. The Effect of the Proofs depends on th% prudence of the 
Judge. — In all the kinds of proofs, whether by witnesses, Or by. 
tfri^ng, or by other ways, the puestion whether a fact is proved, 
or ia not, 'depends always on the prudence of the jpdge, who ought 
to discern^ hether the depositions of the witnesses, or the oilier 
sorts of proofs,' be .sufficient or not. 0 "And this implies two sorts . 

1 L. 21, C. de probat . See the fourth article of the fifth section/ * 

m L. 207, D. de ref/, jnr* # / 

■ If 63, D. de rejmi. ; — tot. tit C. quib. rt* jvaf. non noc. ; — et tit . C? t nUr al. act, vet jud . 
4ft?. n. noc. * • 

# Zr. 3, $*2, D. de teMib. ;~+d.\ in Jmt 

67 • 
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of discussion, which shall be explained in the two following 
articles.' ■ : • 

. . /' , xl : 

2013 . , In Proofs it is necessary to exarnfat, First , jlj vney are ac* 
cording. to Form. — The first inquiry that a judge ought tn make, 
in. order to know what ought to be the effect of a proof, and what 
' regard ‘ought to be had to it, is concerning the*f©rmalities thcredf ; 
that is, if the proof be according to the order prescribed by law. , 
Thus, in the cases where proofs by witnesses may be received, it is 
necessary to inquire if they are in the number which the law de- 
mands, if they have given their testimony by word of* - mejuth, if 
there be no cause which may render their evidence suspected, if 
they have been summoned, if they have been sworn ; and, in a 
word, if their depositions have been accompanied with all the for- 
malities which the law requires.* Thus, when it is by a writing that 
one pretends to prove a fact, it is necessary to examine if it be 
an original, or a copy ; if it is an act made in presence of a pub- 
lic notary, and of which the date is certain ; or if it is only a pri- 
vate writing, signed only by the parties, and to which they may 
have put what date they pleased ; and if the act has the formali- 
ties required to make it authentic, and if it be such as ought to be 
received for a proof.** 

XII. 

2014. Secondly^ Jf they are Concluding.— The second examina- 
tion of t the proofs consists in discerning th&t thhich results from 
them for establishing the truth of the facts which were to be proved, ■ 
whether it be by witnesses, or by waiting, or otherwise. ^Fhus, as 
for the depositions of witnesses, the judge examines if the facts to 
which they depose are the same which ought to* have been proved, 
or if they are other facts from ' which one may be able to draw cer- 
tain consequences of the truth of the facts in dispute: if the depo- 
sitions agree oriq with the other, or, in case they differ, whether the 
difference can be reconciled , so as to make a proof, or ^yhether it 
^leaves the tiling uncertain “ if the multitude of witnesses leaves 
no manner of doubt ; if, among several witnesses who depose dif- 
ferently, the probity and, authority of some- of them give more 
• . * • ■ ; V. . 

f L. 21, S 3, D. de textih. ; — v. I- 3, cod. ; — l. 3,$ S,D. de tettib. See the third section.' 

• S L. S^j}. dejid* instr. See the second seqthm. •• " 
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weight to their testimony if there is no variation in a deposition ; 
if the facts arc notoriously evident, and confirmed by public fame, 
ill the cases where these circumstances may be considered; if 
some of thfe witnesses be suspected of partiality, by reason of 
favor or hatred to one of.the parties. Thus, in proofs by writing, 
and* in all the other kinds of proofs, it depends on the prudence of 
the judge to discern that which may suffice? for establishing the 
frutth of a fact, and tliat which leaves it doubtful ; to consider the 
^relation and connection which the facts resulting from the proofs 
may have with -those which are to be proved ; to examine if the 
proofs are concluding, or if they are only conjectures, signs, and 
presumptions, and what regard ought to be had to them ; and, in 
a word, to judge of the effect of the proofs by all the different 
views which one may Iiave from the knowledge of the rules, and 
from the reflections on the facts and circumstances/ 


SECTION II. 

OF PROOFS BY WRITING. 

2015. The force of proofs by writing consists in this, that men 
have agreed to preserve by writing fhc remembrance of things that 
have been transacted, and to perpetuate the memory of them to 
posterity, whether it be that they may serve as rules to the parties 
themselves, or *as a perpetual proof of what is written. Thus, 
covenants are put dfewto in writing, in orcler to preserve tha^mem- 
ory of what the contracting partieS have bound themselves to, and 
to make to themselves thereby fixed and unchangeable law, as 
to what ha& been agreed on. • Thus, testaments are written, that a 
remembrance may b« kept of what has been ordereef the testator, 
who had a right to dispose of his goods, and that' it may serve as 
a rtilq*to his executor, and to the- persons to whom he has left leg- 
acies. Thus, it is thought fit to write sentences #nd decrees of 
courts, edicts, ordinances, and every thing which is to serve as a 
title or a law. Thus, it is customary to*write down in public reg- 
isters marriages, christenings, and other, acts which # ought to be 
recorded ; and other the like registers are fyept as a public Ondper- 
petual repository of the truth of the acts tvhich are there recorded. 

. . ' ..... • 

* • 

r L. 3, $ 2* D,d§ tetib.; — £ 2, eft/.;*— 4 i 3 , eod*; — /- 19, C. de ret vM 

■fssr. 
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2016. The written contract, therefore, is a proof oftlie, engage* 
nents of these who have contracted, and the written testament is 
i proof of thewUl of him who hasanade it. And these proofb are 
in the place of truths to the persons whom they concern. Thus, 
i written contract serves as a proof against the contractors, against 
their heirs, and against all those who represent them, and who 
succeed to their engagements. Thus, a testament proves the 
truth of the dispositions made by the testator, and obliges the 
executors and legatees to execute them. • 

2017. It is easy to comprehend how necessary jthe use of writ-* 

ing has been, for preserving the memory of agreements, of testa- 
ments, and of other acts of all kinds; and that thgrd can be no 
better proof of them, seeing the writing preserves without change 
or alteration whatever is set down therein, and expresses the 
intention of the persons by their own proper testimony and evi- 
dence. But seeing all persons cannot write, it has been thought 
fit, for- the convenience of those who cannot write, to establish 
public officers, who are called notaries public, and whose function 
is such that the acts signed either by two notaries, without any 
witness, or by one notary and witnesses, according to tjje different 
usages of places, make a legal proof of the truth of that which is 
written between the persons who cannot either write or read. 
And as to persons who can write, their sign manual, without fhe 
presence of a notary, makes likewise a proof of the truth of that 
which is written : but with this difference between acts written 
without the presence of notaries, which are called private writ- 
ings, <and those which tire signed by notates; that these are 
received as a proof in courts of 'justice, and prove two facts. On$ 
is, that the act has been sped between the persons who arc named 
in it at the time and in the place diere specified ; and the other is, 
that the intensions of the parties concerned ,are thege explained. 
And the authority of this proof is founded on the pbblic function 
of notaries, who arc established, for this very purpose, to jender 
the acts whict) they sign authentic. But private writings do not 
even prove by whom they are 'Written, and ‘it is necessary to verify 
them ; that is, to prove by whom they are signed. ' # 

2018. The great facility there is of writing covenants, and the 
infinite* number of inconveniences that attend the admission of 
the proof of unwritten* covenants, in the manner that it was, re- 
ceived, by the Roman law, have been the motives .which induced 
the kings of France to make r the ordinances whereby it is pro- 
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habited to receive other proofs than writing for covenants, where 
Jjhs sum exceeds one hundred livres, as has been remarked in 
another place.* And it is for the same reason (hat the ordinances 
have directed that there should be kept public registers of christen- 
ings, marriages, deaths jtnd burials, ordinations, admissions into 
any religious order, to the end that people may easily come at 
the certain proof of these sorts of facts. b Which docs not hin- 
der but that, in cate the said registers should happen to be lost or 
destroyed, j>nc may be allowed to make use of the other kinds of 
'proofs.** 

» . Art. I. 

201$. What are Written Proofs. — Proofs by writing are those 
which tire drawn from some written act, such as a contract, a 
testament, or other writing, which contains the truth of the fact 
in question.* 


IL 

2020. Use of these Proofs People put down in writing con- 

tracts, testaments, and other acts, in order to preserve the proof 
of what has been done by the testimony of the persons themselves, 
who express therein their intentions. 1 * 

III. 

2021. Written Proofs are the. strongest. — Seeing the forc^ and 
validity of proofs by writing consists in this, that they are a testi- 
mony which the pfrsons who are parties to the said ac{j» give 
§t gainst themselves, and a testimony which is unchangeable, there 

*• • . . 

* See the remark on the twelfth article of the first section of Covenant! in general. It 

ii necessary to observe, with respect to this prohibition by tho ordinances of Franco 
against receiving the proof of covenants by witnesses, that it doe^ not extend to things 
deposited in a case of necessity, nor to the other cases explained in the third and fourth 
articlesAf the twentieth title of the onlindncS of the month of April, 1667. 

b Ordinance of 1539, art. 50 and 51 ; of Uloi*, art. 181 j of Ufoulirp, art. 55. Declara- 
tion in July, 1556, art 11. Oftlinancc of 1667, tit. 20, art. 7, 8, and 15. 

e Ordinance of 1667, tit. 20, art. 14 j — ■ /. 2, { 1, D.de tx cut. 

»•£. 1, />. t lejide tngr. * 

k L. 4, D^dejttk iiut. ; — l. 4, T>. dt pujnnr. Writtctj acts arc of several sorts, and they 
may be reduced to four kinda: private writings, acts made in the presence of pflblic nota- 
ries, those which are made in courts of justice, such as tA naming of a tutor or g uardi a n , 
and those which are made before other public persons, as matrimony tn the presence of 
a clergyman, the promotion to holy ordcr.^ and otltcr acts, of which public registers ate 
kept. ■ 
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sanfoe no better proof of what has passed 

what they themselves have expressed of the matter** 


* 202& No Proofs are received against Writing . -—^This strength 
of bitten proofs is the reason why we do not receive- contsafy 
proofs by witnesses. 4 * Thus, he whd. would call in question a te&' 
tarrient that is made according to form, pretending to' prove by 
Witnesses, either that the testator had altered his will,, or that MS 
intention was otherwise, would hot be admitted to make such a* 
probf ; nor he who should offer to prove by witnesses that he had 
hot received a sum of money for which he had given an acquit* 
tance. 


V. 

2023. Unless it be pretended that the Writing is Forged.-— "Wer 
must not extend the rule explained in the preceding article to thjjt 
cases where the truth of an act is called in question ; as if it ws 
pretended that it is forged, or that it has been made through the 
impression erf fear and violence, which render it null. For the 
proof which is drawn from a written act hath for its foundation 
the fidelity of the testimony which the writing gives of the truth 
of what it contains, and when this fidelity is called in question, 
the writing loseth its force. Thus, he who pretends to prove that 
his hand has been counterfeited, in a writing that appears to be 
Signed by him, ought to be received to prove this fact.* Thus, he 
who pretends that an obligation has been extorted from him‘ by 
force and violence may make proof of it. f And it would bq 
the same thing in all the cases where the written act should be 
opposed on the ^ head of some vice which might annul it, as on 
the account of, some fraud, or some error which might have this 
effects Or if it were an act counterfeited in order td color some 
fraud, such as a disposition made to a third person,, whose ..nafhe 
is made use o{ for transmitting some liberality to another person, 

who by law is incapable of receiving it directly in his own name, 

1 

r ■ 

e L. T3,* C.de fonjwm. pecu. r ' 

* L. tertib.;—L 10, D. de probat . See the thirteenth article of this section, and 

the remarks at the end of the pn amb^ to this section. 

* JL 83, D . tut leg. Com. de Jitls. B 

* L. 3, D. qnoii metns cansa. 

i See the title of the Vires of CooemmU. 
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car for acquiring to the suid person a thing whereof the commerce 
Was prohibited to him.* ' .... 

Vt 

• 

SO 24. Written Acts are not received, as Proof, unless they bein 
dae m Form, — Written acts have not the force of proofs, • except 
they have all the? formalities which the law prescribes. For these 
formalities are necessary precautions for qualifying them to serve * 
as- proofs, and are marks by which the law points out to us what 
'written qcts.it receives as proofs, and what it rejects. Thus, for 
example, in the provinces where it is necessary to have/»cten wit- 
nesses to » testament, it would be to no purpose to produce a 
testament which had only six witnesses, although they were per- 
sons of -ever so great integrity. 1 For besides that it is necessary 
to observe the prescription of the law, the practice of authorizing 
a testament barely in consideration of the probity of the. wit- 
nesses would be opening a door to a thousand inconveniences. 
Thus, for another example, a contract which the parties intended 
to execute in the presence of a public notary and witnesses 
would be without effect, if it were not signed, both by tho parties 
themselves, and by the witnesses who could write their names, 
and by the notary. Thus, a private writing whiph is only written, 
but not signed by the party, would make no proof. 1 

VII. 

2025. The fitnesses to a Written Act will not be received to 
prove the Contrary^— % When the written acts are according to 
form, not only are contrary proofs not received, but even not so 
much as a hearing is granted to one of the parties who should 
desire to* have the witnesseg \o an act examined judicially, in 
order to make some # change in the act, or to explsAn it. For be- 
sides the danger of some infidelity on llie part qf^he witnesses, 
the aqjt having been committed to writing only with design that it 
might remain unchangeable, its force consists in remaining al- 
ways the same as it was made at first. 1 * * 

m *L. 2, C. plus val, quodTdgitur ; — l. un. S 3, C. de amtr. jud. ; — - v. 1. 46, D. de contr. 
%mpt. ; — v. 1 10, D. de his q. ut ind. ;—U. 1, 3, 40, D.dt jure fisci. See nineteenth and 
twentieth articles of the first section of the Rules of Law. tbe’preamble to the dlghth aaa» 
tion of the Contract of Sale, and the first ogicle of the sane section* 

1 $ 3, Inst, de testamentis ordin. ' • * 

* 17, C. de fide instr . See the fiftecnm article of the first section of CtnmpniB* 

m L. 1, C.de testib «9ee the fourth and fift^ articles. 
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2026. Written Acts prove only against those who . are Pfrt^fto 
them,. — The authority of proofs which are .drawn./rpip wrtit^l 
acts hath its effect against the • persons whose consent, is therein 
expressed, as being parties thereto;, and against their successors. 
and those - who have their rights,, or w'no. reprcsept .them.; and 
these sets serve as a .rule and a proof against the . sajyd persons, * 
Bttt they can be of. no prejudice to third peffspns, whpsc interest 
may be thereby injured. 0 And if it were said,* for example, in, a 
testament, that a land or tenement devised by. the. testator did’ 
belong to him, this declaration would be of no manner 'of preju- 
dice to the person who should pretend to be owner of the said 
land or tenement. 

IX. 

2027. No Man can by himself make a Title to himself. — - No- 
body can acquire to himself a right, nor make himself creditor to 
another, by acts which he himself may make at bis pleasure. 
Thus, fqr instance, a judge will not pronounce sentence, upon the 
bate authority of a journal or day-book of any person, which 
mentions a sura of money to be owing to him by another, that 
the said sum is due, if there be no other proof of it, with what 
exactness soever the book may be kept, and how great soever 
may be the integrity of the person who wrote it.* 

X. 

202S3. It is by the Original 'Acts that we ought ' to examine the 
Proofs.— The truth df written acts is made out by the acts them- 
selves; that is, by a sight of the originals. And if the person 
against whom a copy only is produced demands a sight of the 
original, it carinot be refused him, whatever quality the person 
may be of who .-makes use only of a copy.’ 

B L. 13, C de non mtm. ptcu. See the third article. 

° L. 10, A dejurej . See the following article. 

P Z. 6^ C. de probat. ; — /. 7, <7. eod. ; — Nov. ,48, c. 1 , § 1 ; — l 5, <7. de conv.Jtsc . debit. 

9 L. 2, A dejide instr. The engrossed copies of contracts, testaments, and other jutts, 
of which the minutes, which are the true originals, havo been deposited in the hands 
public notaries, arc in die {dace ot originals, and are not called copies, for they are signed 
by the notaries themselves. if there were any accusation of forgery, or if it were ne- 
cessary to amend some error in the bngrosscci copy, it would be necessaiy in that case 
that the minute itself should be produced* * 
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XI. 

2039. Cases where the Copies of Acts and other Proofs may 
' Serte when the*Original$ cannot be had. — If the original act or 
'instmmcn't.ia lost, as if it has perished by fire, or other accident, 
one may in* that ca se prove the contents of the same, either by 
copies thereof duly collated, or by other proofs, if there be any 
such, which thCjudge in his discretion may think fit to be re- 
ceived/ Thus, jpr Example, mention being made of a bond, in* 
" the inventory of the goods of a person deceased, the guardian of 
’the heir who iq under age might make use of the said inventory 
to prove tlie truth of the said bond, if it should happen to be lost 
•through Sbme accident.* Thus, when a creditor receives from his 
debtor payment of a rent, if he takes from him. a copy of the 
acquittance which he gives him, and if the said copy, which is 
called a duplicate of the acquittance, be signed by his debtor, it 
may serve as a proof of his title to the rent, if the title chances 
to be lost. For it is the debtor himself who* acknowledges the 
truth of the creditor’s title by this act which he signs.* 

XII. 

2030. When Mention is made of one Act in another.-— It is not 
ground enough for demanding a debt, or claiming any other right, 
that the title thereof be set forth in some other act which makes 
mention of it. For this bare mention of it makes no proof, if the 
title itself does not appear ; unless the person against whom one 
would make yse of such a declaration had been a party to the 
act which contains •the • said declaration ; or that bcqpuse of 

, other considerations it should appear to be equitable, and con- 
formable to the intention of the law, that such a declaration 
should 6# received' as a pv>of; as in the case of the preceding 
article. 11 

• . XIII. 

2031. Acts that contradict one another. — If oq<B and the same 
person makes use of two writterf acts or titles, whereof the one 
contradicts the other, they destroy one another mutually, by the 

r L. 5, C. defitU instrum. ,• — l. 7, C- tod. ; — 1. 11, Cfeod. 

• L. 57, Z>. dt adm. et per tut. * f 

• L. 19 , C. dujkk instr. * . 

• Noo. 119, c. 3;— a. 1. 37, 4 UtD.de legal. 3 ; — l. u It. D. dt proSat 

von. ’i. 68 * 
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opposite consequences which will bo drawn equally 

and the .other,* 

XIV. 

2Q32. Cowriter-Letters. — We must not comp^hepd under the: 
rule explained in the preceding article the* acts’of., which there are 
counter-letters that are contrary thereto, or which . make some 
change therein. For the counter-letters are ftcts t which those whq; 
treat together separate from their contracts, when they: have. *!?} 
mind to comprehend in them what they reserve to bo explained' 
apart in these counter-letters. Bo that the contrariety ‘between a. 
contract and a counter-letter docs not destroy the former, but only: 
restrains it, and-makes thorein such other changes and alterations 
as the parties had a mind to make. Thus, for example,<if in a.’ 
contract of sale the seller obliges himself to warranty against all 
manner of evictions, and the buyer declares in a counter-letter 
that he consents that the seller shall be bound only to warrant 
against his own acts and promises, the contrariety of these two 
covenants will not have the effect to annul either the one or the 
other. For one sees that the intention of the parties is, that the 
contract should subsist with the condition regulated by the coun- 
ter-letter. Thus, he who, obliging himself for a sum of money, 
takes a declaration from the creditor, whereby he consents that the 
obligation shall have its effect only for half the sum, will owe no 
more than what shall have been agreed on by this last writing. 
Aud although the counter-letters, be of the same date with the acts 
which are explained therein, and which are cjianged thereby, yet 
they are considered as a second will, which revokes the former, or 
derogates from itJ. * 

f# 

XV. ‘ 

a t , 

2033. CourUenLc tie rs cannot prejudice Third Persons. — The 
rule explained in the foregoing article is not to be understood indif- 
ferently of all sorts of counter-letters, but is restrained to sufch as 
may have their effect among the contracting parties, without prej- 
udice to the .interest of any other third person. And counter-le^ 
ters, and. all secret acts which derogate from contracts, or which 
make any change in them', have no manner of effect with regard 

f ■ ’ 

t * 

* £. 14, C, da fid. instr. Sec the following aAicle. 

7 L. 27, 4 5, D'de. See the following article* • 
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persons, xylose Interest ib% be prejudiced 
for example, if a father, in marrying his son, had given’hirttas a 
!•■ martiage settlement, either a sum of money, or amestate in land, or 
an office, taking from him a counter-letter, declaring that the gift 
should he valid onlyfor £ lesser sum, or that the son should give 
back out of the land; of out of the office, a sum of money, siich as 
they had agreed hpon among themselves ; thi» counter-letter would 1 
hive no effect With regard to the wife,* dnd the children that should 
Be* bom of .the said marriage, nor with Aigard to other third per- 
sons who ijnght be any ways interested therein, such as the credi- 
tors Of this son. For this agreement would be an infidelity con- 
» trafy to got)d; manners, and "Would destroy the fidelity and sincerity 
that is*due, not only to the wife and her parents, who Would not 
have consented to the marriage on the conditions of this counter- 
letter, but to all the persons whom this fraud may anyway con- 
cern. And it is for the public interest to restrain the bad use 
which private persons may make of the facility they have itt their ; 
families to collude together In order to deceive others by such like 
clandestine acts.* 


SECTION III. 

OF PROOFS BY WITNESSES. 

2034. The Subject-Matter of thi% Section. — We do not speak 
here of the proof wljch witnesses make ifi contracts, in testaments/ 
artd in the other acts where the latv requires the presence of some 
witnesses to confirm the truth of what is there transacted; for this 
kind of prdbf is comprehended in the proofs by writing, of which 
we have treated iti the foregoing section. And in ^his section we 
mean to sperfk only of the proof that is, made by the depositions 
of vymesses who are judicially, examined, that the judge may 
learn from their mouths the truth of facts for wljfch no written 
proofs can be produced, or where the proofs which may be alleged 
ar^not sufficient. Thus/for example, if a fair and honest posses- 
sor Of an jestate, who knows of no better right to it than bis own, 

St: ’ ‘ . f ■■ ■■ , . if. , 

* L. 10, D. de jury. ; — l. 74, D. de reg. jyr. / — l 2, C.ffclus va l quod ag. quam quad sum, 

amc- ; — l. 4, cod. f # * 

* L. 27, C de donation . Although thk Vefertmce be to a law which has ho relation to 
'.oonnter-Ietters, yet it may be applied to them*. 
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middy etr ha* lift title to produce, but baa possessed it dbrijprg the 
tiftJe ‘necessary n>r prescription, is disturbed in his possessions .and 
Was no writings tp prove it, or has only wherewithal to prove,, his 
possession for part of the time which he has enjoyed it ; as if 
Its has leases of some years, or some acquittances for quitrents 
which he has paid as possessor; he may 'produce witnesses tojde- 
clare what they know of the said possession, and of its duration; 
and his adverse party may likewise on his part prove the contrary* 
Thus, one proves by witnesses all the other facts which it may he 
just and necessary to prove, such as accusations in crimes, and* 
facts contested in civil matters, except such as the laV does not 
allow to be proved by witnesses, as has been remarked«at the end. 
of the preamble to the foregoing section. “ 

2035. There is this difference between the proof by witnesses, 

which is the subject-matter of this section, and the proofs which 
witnesses make in written acts; that in thoqiipMf^acts the wit- 
nesses arc persons which one has the liberty to choose to be pres- 
ent at them, and they ought to he in the number regulated by 
law, and of the quality which it prescribes; whereas in the proofs 
which are to be treated of in this section, the witnesses are per- 
sons •who happen by chance to have knowledge of the facts which 
one would prove, without having been chosen and called upon to 
see what passes, and to remember it. And this is the reason why, 
in informations in criminal prosecutions, and in trials concerning 
civil matters, the judges admit the depositions of witnesses who 
would not be allowed of as proper witnesses tp written acts. 
Thus, for example, women, who cannot he fitnesses in a testa- 
ment or in a contract, are admitted to give evidence^ in criminal 
prosecutions, and trials in civil causes. * 

2036. Examination of TFttomes 'ad futuram rei mempiiam abol- 
ished in Franct . — W e shall put down nothing in the articles of 
this section tduqhing that kind of proof by witnesses which was 
called examination of witnesses ad futuram rei memoriam , which 
was in use under the Roman law, and which was likewish ob- 
served in France before the ordinance of 1667, which abolished 
the use thereof;* But this remark is made here only to* give the 
reader an idea of that sort of examination of witnesses wluCh 
served to preserve their evidence to posterity, and to inform him 
that the same is abolished in France. 


* Ordinance of 1067, tit, IS. 
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testimcysy-to futmrity, was usedia the cases where tu^ ime||n^ 
seeing that he'niighfchave occasion for a proof bjr witneeses^ehil4 
fearing lest ^bey should die, or that other changes should happen; 
which might: deprive him of his proof before his lawsuit was aoi 
far advanced ' that he irflght be admitted to make his proof,or* 
that the judge could examine his witnesses, h$ demanded leave, of 
the, judge to- have them examined before the time, that their evi- 
dence might be t&ereby perpetuated to futurity . b But this pre-* 
caution, wBich is attended with* many inconveniences, has been 
judged uselbss likewise for other reasons. For those who may be 
ih<haste to snake their proofs may take their measures accordingly ;' 
may make their demands, and allege their facts, in order to haye 
the proof of them decreed, if it be necessary, without having re- 
course to a usage that is inconvenient and full of uncertainty. 

2038. The General Inquest about Customs abolished in Frasnee., 
— It may not be amiss to observe here, in passing, that the same 
ordinance of 1667 hath also abolished in France another kind of 
examination of witnesses, which was called enquete par turbesf 
or a general inquest, and which was used in questions relating to 
the interpretation of some custom. The usage of these inquests 
was founded on this, that the particular dispositions of customs 
were considered as facts/ So that they received proof by wit- 
nesses of the usage and interpretation of some article of a custom. 
They called these inquests par turbes , because ten witnesses were 
only reckoned ^as one; and thesf witnesses were chosen from 
among the officers of .the places, and the advocates, who were 
the likeliest persons Ho know what was the usage and practice aSj 
to the dispositions of their customs. But these inquests were at-, 
tended with an infinite numbef of inconveniences, as may easily 
be perceived; and the superior judges have better ways to find 
out the sensdasmd meaning of customs, and to in templet that which 
may require an explanation. 

...... Art. 1 

s0O39. Witnesses, and their Evidences., — Witnesses, are persons 
v^bo are summoned to appear in judgment, in order to declare, 

tfiut * .• * 

- fc L. 40, D. ad fag. Aquil . ; — l. 3, $ 5, D. tfe carbon td. 

* Ordinance of 1667, tit. 13. t * 

See the eleventh chapter of the, Treatise of Laves, no. 20, towards She end. 

* 69 * • 
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’WKat they kfldW’ flf the truth of ttie fact# contested between the 
fatties. And the r declaration -which they make of thd ntatter is 
their evidence.* ’ ; • 



c m 

2040. Use of Witnesses in all Matters . — *• The use of evidences 
is infinite, according; to the infinite number of events which may 
render the proof of a fact necessary, whettfer it be iit civil mat* 
tears or in criminal. 1 ' 

v,' , III. . •' 

2041. Who may be a Witness. — All persons of With* sexes may 
be witnesses, if there be no exception against them regulated by 
some law.® Thus, for example, children and madmen cannot be 
admitted ^witnesses, nor persons whose reputation has received 
someblemffh, either by a sentence of condemnation in a court Of 
justice, unless they be restored again to their good name, or by the 
infamy of their profession; nor those whom other causes may ren- 
der incapable of giving evidence, 4 as shall be shown in the sequel 
of this section. 


IV. 

' 2042. Two Qualities in Witnesses. — The proofs which a£e 

drawn from evidences depend chiefly on two qualities that afas 
necessary in the witnesses : probity,® which engages them to say 
nothing but the truth ; and a steadiness in relating the circum- 
stance^ of the fact, which may show the witnesses to have been 
careful and exact in observing and retaining them/ And it is for 
want of one or the other of these qualities that evidences are sus^ 
peeted arid rejected. And this depends on the rules which follow. 

V. " 

’ 2043. Witnesses who axe suspected. — Whatever proves the want 
of ’ probity in % witness is sufficient to make his evidence to be 
rejectee!. Thus, we do not receive the evidence of a person con- 
demned by a court* of justice for calumny, or forgery, or for hKyjOg 

* L.ll'D.de testib. ^ b L. 1, D. de testA. 

c L, 20, § 6, D. qui test. fbc. jkAs,; — £ 18, ft de testib. 
d L. 1, ^ 1, D.de testib — /. 8, $ 5,{n f. D. de testib — L 20, eod. 
v. * h. % D . de testib. ; — /.* 5, C. de testib. 

\: f L. 1, D. de testib. v v ' 
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borne falaewitoeas* or ft«r , writing adefeunatory libei,orier©th*t 
crimes.* For these.cpndemnatious oast a. blemish on the hooor^of 
the person, and make him forfeit the reputation of probity., Alft} 
it would be .the same thing, and that with much more reason, if it 
were proved .that the witness had received money to give his evi- 
denced- * * 


VI. 

;■■■' • * -v w * •'? . . 

* -2044. Witnesses who are interested. — If the witness has any 
interest in the fact concerning which he is desired to give evidence, 
he will be "rejected. 1 For one cannot be sure that he will make 
», declaration, contrary to his own interest. 

VH. • 

2045. Witnesses engaged in the same Interest with the Party. -rr 
The same reason which serves for rejecting the testimony of per- 
sons interested in the facts that are to be proved makes the testi- 
mony likewise of the father in the cause of the son to be rejected 1 , 
as also that of the son in the cause of the father. For the interest 
of the one touches the other, as his own proper interest. And 
although the father should offer to give evidence against his son, 
or the son against his father, they would not be admitted to do it. 
For this affectation and forwardness would render them suspected 
of having an intention either to favor, ^ or to hurt. 1 


VIII. 

2046. Witnesses wfo are Relations , or Allies. ■ — As we reject 
{he testimony of pefsons who are .interested in the facts which are 
to 6c proved, ox who take part in the interest of those whom the 
said fact*? concern, so neither # cfo we receive the evidence of those 
who are related by consanguinity, or by affinity, t& the persons in- 
terested in tfte said facts. And if there should bp any enmity be- 
tween^ those persons and the witnesses who are their relations* or 
allies* such witnesses ought to be rejected with jgreater reason. 
And they may on their, part refuse* to give their evidences,, espe- 
cially in Criminal prosecutions.* We may reckon in the number of 

'nines, with respeht to the use of this rule, those who are. only so 
0 • •• 

5 L. 13, D. de testib — L 3, $ 5, eod.; — L 15, eod.;—9. 2\ r eod. 
h £.M5.«r. • 

1 L. 10, D. de testib.;— L 10, C. eod. 

V 1 L 9, D* de testib. : yW. 6, C.d* testib 



kj^jwousals, thfl *ps»iage not being . a»„ yet, accqjnjp^&^f^ft 
’ we mpst undetstqpd, consanguinity and affipfiy - iuwthp* extent of , 
the degree# regulated hjf law.® 


IX. 

• 

2047. Wttftfsses who are Friends. — The ties 0 made by .strict 
friendships, or engagements of familiarity, may>iikewfee render 
< suspected the testimony of a friend in the* cause of his friend. 0 
And this depends on the prudence of the judge,* according to the. 
quality of the tie of friendship, and that of the facts aftd circuit* 
stances. 


X. 

2048. Witnesses who are Enemies. — The enmities that ^uce be- 
tween witnesses and the persons against whom they depose are 
jusit causes for doubting of the fidelity of their testimony. For 
we ought to mistrust that their passion may lead them to make a 
declaration prejudicial to the interest of their enemy. And unless 
their evidence were accompanied with some other proof, it would 
be suspicious. So that we ought to judge by the circumstances 
of the quality of the persons, ol the causes and consequences of 
the enmity, and of what results from the other proofs, what regard 
ought to be had to the fact of enmity . p 

• XT. 

2049. Witnesses who are Domestics, and depend on the Party . — 
The persons who have a dependence on ^he patty who would 
make rise of their testimony, such as menial Servants, being sus- 
pected to favor the interest of their master, and to declare only 
what he desires, their evidence ought to be rejected.* 1 • 

XII. 

2050. Witnesses who waver in their Depositions.— -It is qpt 
enough to establish an evidence beyond all exception, that the 

* t 4,1) ihletttfi ;—l 5, eod. 

* la Franco, by the ordinance of«1667, tit- 22, art 11, the testimony of relation* 
alli es of the parties, e>en down to the children of second*cousins inclusively, is rejected in 
d\il matters, whether it be for or against them 

9 L, 8, D de tetUb ; — / 223, $ 1, D de tab sign. 

P L. 3, D.deksfib / 1, # A et 25, D cfc gucest ; — v. Nov 90, c 7 ; — /. 17, C do 
tost. 

9 £ 6, D. de testib / — L &4, eod L 3, C eod \ 



fcdt^ealted it ia more Over 
tamtion be' «tea^ and firtnu 1 
rics i« his account, deposing circumstances and fqetathatt^dif* 1 ' 
fercnt, or even contrary; or if he waver in his deposition, and be 
himself in doubt # of the fact which he relates; this uncertainty 
and .these variations rendering his evidence uncertain, they will 
cause it to bo rejected.* * ^ 

xiil .. . 

• 2051. . There must be Tico Witnesses to make a Proof . — In all 
the cases wTiere proof by witnesses may be received, it is neefcg- 1 
, sary that there he two of them at least; and that number may 
suffice, Except in cases where tlie law demands a greater. But 
one single witness, of what quality soever he may be, makes no 
proof.* 


Tm^vry' she. iik}-* nu 
necessatf, that bis dec 



XIV. 


2052. One may produce many Witnesses . — Although two wife* 
nesses be sufficient to prove a fact, yet seeing this proof consists 
ffe the conformity of their depositions, and that it often happens' 
that the declarations of two witnesses do not agree in all points, 
or that some essential circumstances are known only to one of the 
witnesses, the other being ignorant of them, and that likewise it 
may so fall out, that there may be some just objection against one 
of the witnesses, or even against them botli ; for these reasons a 
greater number fit witnesses may J>e examined, and evert several, 
out of one and the same house, such as*the father and clyldren, 
that the evidence of the one may make up what is defective in the 
testimony of 'the others, and that all of them together may make 
up an entire proof of the trptti. But the liberty of producing 
many witnesses ought to be restrained by the prudence of the 
judge, if the lhw has set no bounds to it.‘ ; 


XV. 


2053. Several Views ity which we 'are to judge of Proofs by Wit - 
— -*lt is necessary to add to all 4hese rules, in relation to: 

r X. 1, Z). de testib. ;*~l. 2, eod. 

• L. 12, D. det*stib.;—l.? y $l r C.dete$tj/>. 

1 L. I , S 2, D. de testib. ; —1. 17, eod. By the ordinances Sf France if is prohibited to. 
examine more than ten witnesses to each fact in civil matters; Ordinanceof 1446, net* 
4 32 ; of 1498, art Id ; of F635, chop* 7, art. 4. ^Ordinance of 1667, ti £ 22, art. 21. . 
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^proofs by witnesses, that wo ought to consider their fcnndition, 
their manners, their estate, their conduct, their integrity,tbeirrep- 
utation: if their honor has received any hleipish- by a eoodenuem* 
tion in a court of judicature : if thjy are in a condition to tell the 
truth without regard to the persons interested, or if it is to be 
fejared, that they are under some engagement/or have some; incli- 
nation, to favor one of the parties, as if they are friends, or enemies, 

‘ tP, one Or other of them : if their poverty or wants expose them to 
the temptation of giving such testimony as may be agreeable to 
one of the parties, according as they have any thing to fear or hope 
for from him: if their testimony appears to be sincere, without 
affectation: if the depositions are conformable to one another, and 
not concerted : if the number of the witnesses, the conformity of 
their depositions, common fame, and the probability of "the cir- 
cumstances, confirm their evidence: if their variations, their dis- 
agreement, their contradictions, render them suspected: if the con- 
sequence of the facts be such as may require a' more eraujt 
consideration of what may render the witnesses suspected, as in 
criminal prosecutions; or if the facts be so slight thl* it is not 
necessary to be so exact in the inquiry, as if the matter were onljp 
a bare action of slander or defamation, in a quarrel between per- 
sons of a mean condition. Thus, the right judgment that is to 
be made of the regard which ought to be had to the depositions of 
witnesses under all these views depends on the rules which have 
been explained, and on the prudence of the judges, to, make a 
right application of them, according to the quality of the fact* 
and the circumstances.” ^ 

- r 

XVI. 

2054. Witnesses against whom there lies no Exception 1 may to* 
mistaken. — It is not ground enough, to be assuredof ' the truth- of 
the depositions of witnesses, that their integrity is 'well known ; 
and therefore, seeing it may happen that the most intelligent and 
1 most: sincere persons may have been deceived by others, br ibe 
themselves mistaken, either in the knowledge of the persons, on in' 
some circumstances, or even in the facts, it is always^ prudent for 
the judge to, consider well the depositions of dll the witnesses, 
even of those* who are most to be credited, and toeee whether they 
agree with the other plear and certain proofs that* may be had 

. * L. 8, D. i s, ii l 91,13, ted. a 
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of thetrufh of the facts and circumstances, And in order to givU' 
td theevidettce its just effect, it is necessary to gather the truth 
out of all that appear to he certain in all the proofs together.* ' 

. ... ' .7 tVlt 7 ' ' - ■ 

2P55. Witnesses may fie compelled to give Evidence.— The pet* 
sons who are srfmtnoned to give evidence are obliged to come 
and declare what J hey know of the matter. For the consequence' 
of 'discovering the truth of facts necessary for the administration' 
Of justice is whqt the public has *an interest in. So that the judge' 
may compel those who refuse to come and give their evidence, 
Whether it <>6; in civil matters, or in criminal.^ 

XVIII. ‘ 

2056. The Witnesses ought to be examined by the Judge. «— It is 
not enough, to give to the declaration of a witness the effect which 
i£ ought to have in justice, that the witness himself writes, dr 
causes another to write, his evidence, and that he gives it or sends- 
it to the judge ; but it is necessary that he appear before the judge, 
and that the judge himself interrogate him, and put down his doc- 
laration in writing.* 


XIX. 

2057. And ought to be first sworn. — Seeing it is to the judge, 
and even to justice itself, thht the witness gives his evidence, his 
declaration ought to be preceded djy an oath that he will speak 
the truth ; that the respect which he ow<S to religion may qpgage 
Ijim to give his testimony with all* the fidelity and all the exact- 
ness that justice and truth may require. And if he has no knowl- 
edge of tifo> facts about whiqphe is ‘ interrogated, he must even 
Swear that those factp are unknown to him.* * :•••?<, 

Ml,...: ■ - Xf 

206&. Excuses of Witnesses. — If the witnesses ^iave excuses 
which hinder them from coming to'give their evidence, they may 

r .I -hv' ! ■* • .-•••’ y 

* j[j| } inf* dc * 

' v y r 'L. D. de iestib.; — /. C. deiektb. If the ^ritness docs. pa\ appear OH the ' 

sunmoin idth tMch U|!h «eh^ the judge condemns him in a fine, for which ms goods 
maybe attached and aotd v aade*enhi*pe»qp may bf in case be does not obey ; , 

the summons. See the eighth article of the twenty wccond tine of the ordinance of 1667. 

* L. 3. \ 3, D. de testib.;~dL l 3, § 4. * . 

* L. 9, C. fa te*ib. ;-+t! 16, cod * See the ni$h astkde of the twenty-sdoond tide of the 

ordinance of 1667. * 
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be discharged from coming. Thus, those persons wholh sickness, 
or absence, or any lawful impediment, disables (total appearing 
before the judge,' their appearance is dispensed with^ ‘ But if*tlveir 
depositions be necessary, the judge may ge himself, and examine 
them in person, or may give commission for that purpose to . 
another, according as the quality of the fact may require and the 
laws and usage alldvv of it. * 

XXL 

2059. Witnesses who are excused, by Reason of: their Dignity. 
There are some persons whom their dignity exempts from appear- 
ing before the judge to give evidence; but in the cases where the,, 
testimony of such persons may be necessary, the judge rrfust give 
proper directions therein, according to the different Usages of 
places, or application must be made to the prince, if the quality 
of the fact and that of the witness may deserve it. 0 


XXII. 

2060. Letters of Request for the Examination of a Witness who 
lives out of Ihe Jurisdiction of the Court.—- If it happen in a civil 
cause that a witness has his abode without the jurisdiction of the 
judge who ought to take his deposition, and that by re'ason of the 
too great distance, or of the indisposition of the witness, or for 
other causes, he cannot bo examined but in the place where he 
lives ; the judge who has cognizance of the cause may, if it is 
necessary, request the judge of the place where the witness resides 
to examine the said witness, and may give him a commission for 
that effect. But in criminal prosecutions the witnesses can jbe 
examined only by the judge who takes cognizance of the crime.* 

XXIII. ' • - 

2061. The Advocate of the Party cannot be <t Wiltness, Who- 
ever have been employed as advocates in a cause cannot be*wit- 

£. 8, D* d b testib . ; — f. I, $ 1 1 ZX cod. See the following article* 
c £. 16, C de taUib. ; — f. 21, f 1, D. dc testib . ; — d. $ 1, V» t 15, Z>. de Jstfcjur. 

See the preceding article. * * • 1 

d iVcte* 90, e. 6 ; — L 18* £<& jritfrfortr. The jodge who tak ^cognizance of the cause 
requests the judge of the plav» where the witness lives to take life deposition, and gives 
him a power to do it by a commission for th&tcnd. V. Aw. 134, c. 5. 

'Besides the consequence that is taken notice of in the last text* when the matter relates 
to the proof of a crime, the necessity of conftamjng the ifitnaon with the criminal is 
another juat motive why the witness ought to-be emuSbed by the judge before whom the 
trial is had. 
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nesses in it. For their testimony would he either suspected, if it 
were iu finer of the person whose cause they had defended, or 
’.‘both uncivil and suspected, if.it were again sj their client. And it 
- is the same, thing as tp proctors and attorneys, and other persons 
who should happen to be under the same engagements.* 

XXIV. 

2062. The Exppnsei of the Witnesses paid bp the Party who sum- 
mons them. — The expenses which the witnesses arc at for their 
journey, and for their attendance to give • their testimony, are re- 
paid them \>y the party at whose instance they have been cited; 
and that by virtue of an order of the judge, and according as he 
shall tSx them.* 

XXV. 

2063. A False Witness is punished. — If it happens that a wit- 
ness can be convicted of having given false evidence, or of* being 
guilty of some other misdemeanour, as if he has divulged the 
tenor of his deposition to the party accused, he may be pun- 
ished for it according to the quality of the fact and the circum- 
stances.* 


SECTION IV. 


OF PRESUMPTIONS. 


Ar*e. L 

I 

2064. Definition of Presumptions. — Presumptions are conse- 
quences drawn from a fact tljat is known, to serve for the discovery 
of the truth of a fapt that is uncertain, and whlbh one seeks to 
prove. Thus, for example, in a pivil concern, if there is a contest 
between the possessor of a land or tenement, and another who 
pretends to be proprietor thereof, it is a presumption that the said 
land or tenement belongs to the possessor ; and he will be main- 
tained ifl it if the other does* not prove his right; for it is usual 
and natural thatf nobody takes possession of a thing without hav- 
ing a ri^ht to i^ and that the proprietor does not ’p&tientiy suffer 


* L. tdt. D. de tatib. 
S L. 16, D. de tettA.' 
VOl» I.* 


1 L. 11, C.deUstA.; —L 16, «*/.«*£ 
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himself to be turned out of his possession.* Thus, in ft criminal 
affair, if a .man has been killed, and it is pot knownby .wfiom, 
and if it be discovered that he had a little -while before a qnarral: 
with another person, Who had threatened to kill hin^ one ; draw* 
from this known fact of the quarrel and threatening.a presump* 
tion that he who had thus threatened iiim may have been the., 
author of the murder. 

II. 

2065. Presumptions Strong or Weak. — Presumptions are of 
two’ kinds : some of them arc so strong, that they amount to, a 
certainty, and are held as proofs even in criminal matters ; b and 
others are only conjectures which leave some doubt. 

III. 

2066. The Foundation of Presumptions. — The certainty or un- 

certainty of presumptions, and the effect which they may have 
to serve as proofs, depends on the certainty or uncertainty of the 
facts from which the presumptions are gathered, and on the just- 
ness of the consequences which are drawn from those facts, to 
prove the facts which are in dispute. And this depends on the 
connection that may b<^ between the known facts and those 
which are to be proved. Thus, one draws consequences from 
causes to their effects, and from effects to their causes : thus, we 
conclude the truth of a thing by its connection with another to 
which it is joined: thus, when one thing is signified by another, 
we presume the truth of that which is signified, by the certainty 
of that which signifies it. And, it is out of these different princi- 
ples that signs, conjectures, and presumptions are formed. . Con- 
cerning which there can be no ceitain rules laid down; but in 
every case it will depend on the prudence of the judge to discern 
whether the presumption be wcll^or ill grounded, and what effect 
it may have to serve as a proof.® , ». 

4 Z. 2, C. doprobof.;— 1 128, D. de regjur.; — 7. 11, C.de petit C rf<S 

ft* wWic. Sec, concerning tho ptosumption in favor of the possessor, that Which U serf 
of it id the preamble to iho fourth section of Pmsaaion. See the fourth artfcto of ttis/ee- 
tloik, and tho thirteenth article of the first section of Posaj ssfoi. 

b Z. 19fCrf#n» tihdic . ; — /. m/i, C de pnfai. See, at tho end of tho prafabfo to this 
title, the remark touching tho ed^t of Henry IL of France, concerning wones wjio have 
coocsmbd their being with child. 

• JL a, I 8, Z>. de tatf& 
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2067. Presumptions are either Concluding, or Uncertain.-— There 
Are presumpfi&ns of eueh a nature, that what is .presumed passes 
for truth, without any necessity of being corroborated by stronger 
ptabfh; if the contrary is not proved: and there are presumptions 
which* have no other effect, if they are alone, than that they figrttt 
a bare conjecture, and do not make that which is presumed tb 
pass for truth. Thus,* in the case of a possessor which has been 
fnOntioned.in the first article, his possession makes it to be pre- 
fcuiried*that he is the true owner, and without other proofs he is 
accounted as such, and will be maintained in his possession until 
he Who disturbs him therein establishes his right clearly. Tbits, 
on the contrary, in the case of him who had threatened another 
with defttli, of which likewise mention has been made in the same 
article, the threatening which preceded the death of the person 
who was menaced makes against the person who threatened only 
a conjecture ; aiid although he should not prove his innocence, if 
there were no other proof against him, this presumption would 
not be sufficient to convict him of being the author of the erime. d 

* 

V. 

2068. Two Sorts of Presumptions. — This difference between 
presumptions which have the effect of proofs, and those which 
leave some doubt, is the foundation of another distinction of two 
sorts of presumptions : one is of those which are authorized by 
the law, and which are appointed*io be held as proofs; and the 
other is of those of winch the law leaves the effect to the pru- 
dence of the judge, who ought to 'discern what may or may not 
suffice to jgive to a presumption the force of a proof. Thus, in 
the same dhse of a possessory the law will have higi to be held for 
the true owner, if it«is not proved that he is not.*- Thus, the laws 
ordain a thing that is adjudged to be held for truth. f Thus, they 
endc4*that he who is born of -a- married woman, and conceived 
during the time of wedlock, shall be reputed the ion of the bus* 
band.* J?hus, they have regulated that, if a married woman be. 
found to have aiiy goods or effects, arfd it is uncertain by what 

• . # . . • • ■ ■' 

d Tj tf It. CL A probed. ;--t. 2, in/ C. de in lil.jur. Sc&the preceding articles, *nd those 
which follow, o*al»<* Che preamble of this title. # • 

• See the first article. # • 

f L. 20i, Z>. tie rtg. jwr . # t 

S L 5, D % de in jut tod . / 6. D. de kit qu^ tui od al L jur. sunt. 
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title she has acquired them, they eh all be accounted to be herbtfo- 
band’s goods. 6 Bat, on the contrary, there is an* infinite numbs* 
of presumptions, which the laws leave doubtful, adfc which «nay 
be easily guested at 'without any example. 

• ... VI. , 

: : "2O09 ; Proofs, without Witnesses and without Writings bp. the 
Force of Presumptions. — It follows from alt the, rules explained in 
the foregoing articles, that it often happens, not only in civil, but 
also in criminal matters, that certain proofs may be had without 
writing, and without witnesses, by the force of presumptions, 
When they are such that, upon certain and known facte, we may t 
found necessary consequences of the truth of* those which are to 
be proved.* Whether it be that we judge of causes 'by their 

* effects, or of effects by their causes, or that we discover the truth 
by other principles. Thus, in the judgment of Solomon between 
the two women, it appears that he foresaw the commotions which ,, 
would be produced in the heart of the mother by the fear of the 
death of the child ; and knowing the cause by its effect, he judged 
of the one by the tenderness she expressed, which was the neces- 
sary effect of her maternal love, that she was the true mother of 
the child ; and by the indifference and insensibility of the other, 
that the child was to her a stranger. 

* 

VII. 

2070. Facts that are held as True, and Facts that, must be proved. 
— W£en the question is'chncerning the regard which ought to be 
had for presumptions, it is necessary to distinguish two sorts qf 
facts. Some facts arc such, that they are always reputed .to be 
true, till the contrary has been proved ; and there are others which 
arc always reputed contrary to truth, unless they are proved. 
Thus, every thing that happens naturally and comrfionly is held 
for true ; as, on the contrary, what is neither common npr nat- 
ural will not^pass for truth, if it is not proved. It is upon this . 
principle that the presumption's are grounded, that a father love* 
his children; that every one takes care of his t own concerns; tiijjt 
he who pays is indebted; that persons act according tp ( th(^g 
•••• •• ‘ • •• •; 

h See the seventh article of dib fourth section of Dowries : . r 

* & 3, S 2, D.'de testib. ; — Z. 4* D. ik fith i\&rum.;—L 6, eod. ;«nl;v4» ft dqf/jnfcji- * 
i. 5, ft Jam, erase See the example of the edict of 1556, at the end of to 

* thin title. * . • ■■ i 
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principles fend their custom; that every one usually goveros.him- 
self by . reason* und oonsequentlyaequits himself ofhisengage- 
menls and oMiis duly:, and wo oughtnever to judge without 
proof, nor presume that a father bates his children, that any 
person abandons his own interest, that a wise man has committed 
an potion unworthy of Bis usual conduct, or that, one has failed 
in any point of Iris duty. Thus, in general, «aU facts which., are 
contrary to that which ought to happen naturally are never pre* 
rathed) unless they be proved. 1 

viii 

"i -3071. It depends on the Prudence of the Judge to discern the Effect 
of Preemptions. -rr It is by all these rules which have been just 
now explained, that we are to judge of the use and effect of pre- 
sumptions ; that we are to distinguish iii every case the quality of 
the facts controverted, in order to judge which of them ought to 
be held as true, and which of them must be proved ; and that we 
ought to distinguish those presumptions which ought to be held 
as proofs from those which ought not to have that effect. And it 
is on the prudence of the judge that the use and application of all 
these rules do depend, according to the quality of the facts and 
the circumstance^, ra as will appear by the examples explained in 
the articles which follow. 


IX. 

2072. Examples of a Fact whic ^ it is necessary to prove. *— If 
the relation between ar person deceased, *and him who pretf nds to 
be bis heir at law of next of kin, were called in question, this rela- 
tion would not be presumed without proof. For it depends on 
facts which are naturally unknown, if they are not proved. Thus, 
he Whosere^atiOn is snot acknowledged ought to prove it.“ 

l ^Regb filfa, bona tua quandoqne dtetrlbnas liberis tuis, at qaisqae de to meruerit 
V.vl • iinfficiet, si non offfcnderint ..... eos solos non admittlBui offenderunt. L. 
ftvi i^iDidtlcgal.% It tntoU be proved tbaf they have failed in au-ir duty. 
j ,.$i boooiVoiles anttja testimatus fuif, propc cst ut affirmation! ejns credatur. £■ S, $ t, 
ip. fte r* milit. Plemrnque'credendum cst, cum qui partis dominos est, jure potios sno re 
tfeqnairi fted cbiisllitttn inirc. %. Si, D, pro aocio. # . <■ ‘ 

Fnesnmptioncm pro eo esse qui acccpit, nemo dnbitat Qui enim* solvit, ntflnqoam Its 
- Mtnpbras cst at facile sttas peeanias jaete^et indebius Mfuad&t. L. 35, D. de.probUL 
4 de teatib See the tffird article. k 
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2073. Example of a Presumption well grounded^ that what Ms 
been paid was due. — If any person, having .made « paymeqt to 
another, pretends that it is through mistake that he has paid a 
thing which was not due, and he who has received the pay- 
ment maintains that what he has received was justly owing to 
him ; it lies upon the person who has made the payment to proVe 

, that he has paid a thing that was not dne. For it is presumed 
- that he has not been so imprudent as to pay what he did not owe. 
But if the person to whom the payment was made denies it, and 
asserts that he has received nothing, and it should be proved 
that payment has been made to him, it would in ' th$t case lie 
upon him to prove that what he has received was justly oving to 
him. For laid knavery in denying the payment would render him 
suspected of having received a thing that was not due to him. 0 

XI. 

2074. Another Example of many Accounts between Two Persons. 
*— If two persons, having had many affairs together, have often 
made up their accounts of what they might be reciprocally indebt- 
ed the one to the other, and one of them after the death of the 
other demands from the heirs or executors of the deceased a sum 
which he pretends to have advanced before all those accounts, and 
which he had never demanded, nor so much as taken any note or 
obligation for it, nor made any reservation thereof in his accounts ; 
it will be presumed, either that tins sum has never been due, or 
that it has been paid, or that the creditor hp.s remitted it. For if 
lie had'really been, or pretended Jo have been, .3. creditor, he would 
have reckoned that sum in his accounts, as yrell ns other debts ; or 
ho would have reserved it, and would not have put off ttyp demand- 
ing it, till after the death of the pretended debtor, who might have 
been able to show that he owed him nothing.. Audit would be 
the same thing if we suppose, iustead of a sum- of money, that the 
question is concerning any other sort of pretension, of which be had 
never made any demand or any reservation; unless it Were sortie 
right of such a nature, and so well grounded, as that the- circuits 
stances should make it appear that those accounts, end- the def&jjfr 
of making the demand till after the death of the debtor, ought -tb 
be of no prejudice thereto. Such as would be the warranty 

• *-JS» SS* JX A prw&a*. 
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against an eviction, the case whereof did not fall out till after 
^taking up all those accounts* or some other right of the like 
nature.* 

" ; ' XIL ‘ .... .f 

Ji 2075. Another Example , a Bond crossed or tom. — If a prom- 
issory note or bond should chance to bo fou^d in the hands of the 
: . debtor, or if it had been crossed, rased, or torn in pieces, it would* 
.be a presumptiofr that it had been acquitted or annulled, unless he 
jBvho should pretend to make use of it had dear proofs that the 
■ debt was •still* owing, and that the said note or bond had been 
erased, crogsed,*or tom in pieces,’ or had fallen into the hands of 
the dabtor, r ‘ only by gpme violence, or some accident, or other 
event \ghich would destroy the presumption that the ‘debt was paid. 

XIII. 

2076. Example of a Presumption that proves nothing \ — If a 
tutor who had no estate of liis own, or by his wife, before he 
entered upon the administration of his tutorship, is found to have 
enriched himself during the tutorship, the minor cannot for that 
pretend that those goods are his, or infer from thence that the 
tutor has been unfaithful in his administration, if otherwise he 
gives him in a true and just account. For it may happen that the 
tutor may have acquired those goods cither by his labor and in- 
dustry, or by other ways.* . 

x*v. 

• • • 

2077. Example qf a Presumption in an Ancient Fact. — * When 
*the question is to prove an ancient fact, of which there are no 
written proofs or living witnesses, if the fact be such that it 
ought to £e admitted to.pro&f ; as, for instance, ifsthe matter be to 
know how»Jong an* estate has been in a family, at what time a 
work was made, or other facts of the like nature ; we receive the 
declarations which witnesses ’are able to make of jphat they have 
beard concerning the # said facts frqm other persons who were then 
qlive : and the proof which ft drawn from those declarations is 
^bunded on this .presumption, that, the 'persons whom the Witnesses 
heard giva &u account of those facts, as notorious. in their time, 

% S J&. M, D. de probat. ’ L. 24, A de probal. 

• ; i ?*■.!» Ib^C.detolul. et liberal. ;-~v. I I, C. dtjide uut. * L. 10, C. arbitr. tutd. 
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%pittg dead before the proof of the fact* was .necessary,, epd; Hft|g 
ing qbliging them to say any thing but the troth, the account* 
therefore, which they had given of the said facts is presumed tp,be 
true.* . . * . 

! XV. 

,2078. A, Presumption of another Nature thw tfrose which scjrve, 
t for Pfoofe. *— All the rules which hayp been, explained ip the 
ceding, articles concern facts, which, are such ak that cither thp. 
truth of them may be proved, or that, in default of proofs, one may^ 
know precisely by those rules what judgment to make of them. 
Thus, for example, we see by these principles that, there are factji 
which pass for true, although there be no proof of them, if the con- 
trary facts are not proved ; that there are others which pass for 
false unless they are proved ; that, among proofs and presumptions, 
some of them are certain, others uncertain ; and that therefore, in 
these sorts of facts, reason may always determine itself to take one 
side, and to judge if we ought to hold a fact for doubtful or for 
certain, for false or for true. But there is another sort pf facts, 
which are such that it is impossible to know the truth of the mat- 
ter, and where, nevertheless, it is necessary 1o resolve on taking one 
of the opposite facts for true, although there be nothing but uncer- 
tainty both in the one and the other fact, and that it may likewise 
very readily fall out that we take the false for the true. Thus, for 
example, if a father and his son happen to be killed in a battle, 
or if both one and the other perish in the same shipwreck, so that 
there be no way to know ,if,they‘ both died at the shme instant, or 
if one*of them survived the other, and wliiqh of the two; and 
the. widow of the father pretends that he died first, in order to' 
make the father’s inheritance to pass to the son, and stvfrom the 
son to herself; tbe collateral relation^, heirs to the father, pretend- 
ing, on the contrary, that the father survived (he son, t pr that they 
both died at the same instant of time, and that therefore, seeing 
the son could* not .succeed to the father, they succeed ttfhitnj 
this: question cannot be decided without .supposing either tbajj 
the father died first, and that the #on, having succeeded to him; 
has transmitted to his mother the estate of his fatherj or that tlrti 
son died first, and has transmitted to his mother nopart "pf M? 
father’s estate; or that they both died the same instant of tune, 

' . Y" - \ ■" .. ^ 1 ■ ■’ 

* £.3,4 8,i*. dtaqmf* a*, film. arc.;—i. 38, Z>. cfe/mM, 
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and that the son, not having survived the father, did not sttefifeed 
to hint, and that therefore the inheritance of the father goes tb his 
heite. But seeing there is no way for determiniqg'which of these 
events is tlje true one, the law has directed that, in such a case, 
. where it is necessary to take one side or other, and impossible to 
.. know the truth of the fi?ct on which the decision depends, it shall 
Be presumed that the father died first, and that, the son having 
succeeded to him, the mother reaps the inheritance of the father 
•in' that of the son." And this presumption is founded, on one 
apart, on the inclination to favor the mother, and, on the other part, 
on the natlmd order; according to which the son ought to outlive 
his father* .Th'us, in this event, where it remains uncertain what 
h&tnn^has done, tjie law supposA that nature has done what 
it seems reason would have desired. 

XVI. 

2079. Another Kind of Presumption. — There is yet another sort 
of presumptions, which do not relate to events or facts of which 
it may be necessary to know the truth, as in all the cases which 
have been mentioned in the preceding articles ; but which regard 
the secret of the intention of persons, when it is necessary to 
know the said intention, and when there arc no certain oroofs of 

u Cum bello pater cum filio perisset: mnterque fiJit, quasi jx>stea mortui, bona vlntli- 
enret, agvmti vero pfttris, quasi filiu* an tea perisset : clivus Hadrianus credit! it patrem prios 
mortuum. L. 9, f 1, D. de reb. dub. 

The question concerning tlie succession o#*lhis father and son is to bo understood ac- 
cording to the written law of she Romans, or according to the right which die ordinances 
and customs give to mothers in the successions of their children. 

* Although it bo natural to presume, in the case of this article and In others of the like 
nature, that the son survived his father, apd that iu general the children and descendants 
outlive their fkthers and mothers and filter ascendants; yet wc find a contrary presump- 
tion in another law, wher^it i&aaid, that, if it lmd been -agreed between a father-in-law 
Slid son-in-law, ^mt if tho son-in-law should outlive his wife, and jdio leave behind her n 
child of. a year old, the husband should have the wife's whole marriage portion ; and that 
if, contrary, the child should chance .to die before the mother, the husband should 

daily retain a part of the said portion ; and it lmd happened that thcMiothcr and child of 
a ‘year old perished in a shipvpeck, it would bn probable that the cfiild died first, and so 
the husbfciyl would have only that sharp of his wife’s dowry which had been agreed on, 
|n^r soccmni ct generum.convcOit : ut, si filia mortaa superstifem anniculum filium ha- 
bufcset, Sew ad virum ^crtinerct * quod si vivehtc matre films obii&sct, vir dotis portionem, 
tixore ih matriirtonto defunct*, retineret. Mulicr mfufragio cum* annirnlo itio peifit 
Quiateminule videbatur, ante matrem, in&ntem peruse: virum partem dotts mti^era 
placuit. L 26, D. de part. dot. This prAnmptioa, that in this case thq child died first, 
la founded on the weakness of its age, which makes it to be judged that the child was less 
able to resist, and that the mother lived sofne tifne longer than the shild. 
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it. For, in that case, it is necessary to discover it by presump- 
tions, if there be any such as may help us to iind it out.. .Thus, 
for example, if, in the case of two persons <Who bear the same 
name, one of them is instituted executor by a testator, when in 
the testament there was no certain description by which it could 
be known which of the two persons the testator meant to fittjjne 
for his executor, one would judge of the intention of this testate^ 
by the presumptions which might discover if; such as the ties.of 
relation and friendship, which he might have only with one of the* 
two ; and by the other circumstances which might discover, which*' 
of the two he intended to name for his executor.* 

XVII. 

2080. Another Sort of Presumption. — - The use of the presump- 
tions spoken of in the foregoing article respects the doubts, the 
obscurities, the uncertainties of the intention of persons, when it 
is not clearly enough explained. But there arc some cases, in 
which the presumptions arc extended beyond what has been in the 
thought of the person whoso will we want to know. Thus, for 
example, if, a father having instituted his son, and the child of an- 
other son already deceased, his, executors, and substituted the son 
to the grandson in case he should die before he arrived at a eer- 
* tain age, it should happen that this grandson, dying before he at- 
tained the Baid age, leaves behind him children ; the question 
whether the substitution shall take place to the prejudice of the 
children of him who was charged with it\vill be decided, by this 
presumption, that the testator did not mea? to substitute, except 
in the case where his grandson .should die without children, and 
that bis intention could not be to call his son to the inheritance vt 
his grandson who should leave children behind him.’ 

* * * % ■ % 

* & 68, \ 1, D. cfe ki*mL in*t. See the following article, and thereratrk on it 

7 £, 108, Z>. de condit. ct demonstr. It is to be remarked upon this and the preceding 
article, that the use of these sorts of presumptions for discovering or guessing in* 
teittfonof persons If'yety frequent in the interpretation of contracts and testatnents, when 
it is necessary to interpret some ambiguity or some obscurity, mud to judge of the Intea* 
tion of the persons who make covenants or testaments. And although this mftter docs 
not properly belong to this place, yfct it is not altogether useless tj> distinguish here lie 
several sorts of presumptions, that we may the better understand their nature sad their 
different twee, Ifnt we ought not fo set down hero the mlk of all thiee softs bf presttOiJ^ 
tions which may serve for the interpretation of covenants and testaments: fojp 
which concern covenants, they have Men explained in their proper places ; . and ; 7^ sjjjjdD^. 
explnin in the matter of testaments the rules which have relation to them. ^ \ / 
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SECTION V. 

• » ' . ^ ••••'<•• 

v . OP THE, INTERROGATION AND CONFESSION OP THE PARTIES. 

‘ ; * • 

3Q81. Different Ways'of having the Confession of a Party as to 
Facts. — Seeing’ it often happens that he who had occasion to 
prove a fact that is contested has neither writing, nor witnesses, 
nor presumptions, that may be sufficient, one therefore in that 
case has recourse to draw from the mouth of the party a confes- 
sion of tilt? truth ; and that is done three ways. One is, without 
the intervgptioft of an oath, when one party summons the other 
by some act, and requires him to own the truth of a fact, whether 
it be tha same thafc^l :<?' {! isput^l or some other that may servo to 
prove it ; and this first way, which ought to be the only one, if 
everybody acted always honestly and sincerely, may have its effect, 
either when he who is summoned to declare the truth is sincere 
euough to own it, or when his want of sincerity engages him to 
make such answers as that one may draw from them some ad- 
vantages against him. 

• 2083. The second way of having the concession of a party is 
by interrogating him on facts that are pertinent ; that is, which 
have relation to the dispute in hand. And this hath its use in the 
cases where he who wants to prove a fact, having no proofs 
thereof, and not being willing to refer it to the oath of his adver- 
sary, demands that he be interrogated by the judge upon facts 
which he draws up in the form of a libel* or allegation, dividing it 
into several articles, oand inserting .therein the fact in question, and 
other facts or circumstances which may have relation thereto, and 
serve to pjove it. And if the J judge finds that the said facts or 
circumstances, upon^whjslv it is desired that the party may be in- 
terrogated, may serve to prove the fact in question, he orders the 
party to be interrogated, and to make oath that he will speak the 
truth* 'of all that he knows concerning every one cf the articles $ 
and- the answers are taken down in writing; front* which he who 
demanded them draws the consequences Which may turn to his 
advantage, whether ‘it be by the confessions, or denials, or varia- 
tions of iha party who has been interrogated* * • • 

*2083 The third manner of having tbenconfession of a party is 
he who cannot have proofs of *a fact which be alleges refers 
the matter to the path of Jus adversary, and consents that the dec- 
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laration which he shall make, after having been sworn} shall be 
held for truth, arid serve as a decision of the matter in di $$$$$?' 
and this is called a decisive oath. This last .manner of fhedcei- 
sivc oath shall be explained in the following section, apd the OthV 
ers shall be the subject-matter of the present. . 

2084. We must not confound the decisive oath of a party£to 
which the matter in dispute has been referred, with the answers of 

' those who arc appointed to be interrogated bpon facts alleged by 
their adverse party. For when the matter is referred to the oath- 
of the party, the oath decides for the person who makes jt ; -but 
the answers of the persdn who is interrogated upon facts do not 
decide in favor of him who answers, but serve only fet drawing 
from his answers consequences which may help to prove the fact 
in question ; and do not hinder the effect Of other proofs that may 
be brought against him. 

2085. There is likewise another kind of oath, which the judge 
ordains sometimes by virtue of his office, that is, of his own proper 
motion, even although it be not demanded by the party, nor the 
decision of the controversy referred to it ; and it depends on the 
prudence of the judge to enjoin this oath in the cases where it 
may be proper. Thus, for example, if he who demands a sum of 
money having made good his demand, the defendant alleges that 
he has paid it, but does not prove the payment ; the judge may, in 
condemning the defendant to make payment, require the plaintiff 
to swear that he has not already been paid. Thus, in the orders for 
admitting the claims of creditors, it is ordained that the creditors 
whosq claims are allowed 1 of shall make oath that the sums for 
which they are set-down as creditors are lawfully owing to them. 
And this is done to hinder the collusion between creditors who' 
have been already paid, and the debtor, who, that be might reap 
soipe profit thereby, should consent to their payment, to the preju- 
dice of the lawful creditors ; and likewise to prevent 7 other frauds 

creditors, who make a bad use of the difficulties which cjpcur 
in the ranking of creditors, and in examining and stating all* their 
claims. 


Art. L e ■ ■ 

2086. The Cbtf esswn^ of the Party serves for a Proof,— 

party against whom on£ h$s occasion to prove a fact in * civil 
cause acknowledges himself that the fact is true," that acknowl- 
edgment will serve ns a pro ( of, and will be a sufficient ground for 
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• 

the sentence of condemnation which ought to follow thereupon. 
An$ such a confessupi, if it is serious and positive, cannot be re* 
voked, especially if it has been made judicially ; a unless there 
were in the *§aid confession some error which might be rectiiicd, as 

shall be shown in the following article. 

•' 

II. 

. &087. A Confession through an Error in Fact. — lie who 
£h(uugh citor acknowledges a (act to be true which is not so, 
may rectify the said error by proving the truth which ho was 
ignorant o£ b • 

III. 

2088. Confession through an Error in Law. — If he who ■ has 
owned the truth of a fact pretends to have owned- it only by mis- 
take, upon pretext that out of ignorance of the law lie had made 
a confession contrary to his interest, he will not upon that pretence 
be allowed, to revoke his confession. 0 Thus, for example, if a 
minor, having borrowed money, and being come of age, gets him- 
self relieved from his obligation, but confesses that he employed 
the money to discharge a debt that was due from his father’s 
inheritance, lie will not be admitted to revoke the said declaration, 
by saying that he made it only through mistake, believing that by 
reason of his ^minority he would nevertheless be discharged from 
his. obligation. For it was in point of law that he erred, and not 
in matter of fifet ; which does nSt al^ej the effect which his con- 
fession ought to have. 

^ • • 

IV. 

# 2039. Interrogation of fee 1 Party ordered by the Judge. * — When 
one of the parties demands that the other be interrogated upon 
facts which he deduces into articles, it depends t>n the prudence 
of judge to order the party to be interrogated, if the facts are 
such that the knowledge thereof njay be of service to decide the 

• • >■ 

• +L. 1, 1). de confess*; — *1. 56, D. de re judic. ; — h uw. C de confess. In capital crimes 
the confc^ipn of a criminal is not enough to condemg him, if thcnc bo no other proofs ; 
because it might so fait out, that such a confession tr^re only the effect of a* trouble of 
-mind, or of despair. V. /. I, M 17 et 27, Q d de question? 

L. %J>. de confess. 

€ L. 2, D. de confess. 

vol. i. • * 7(7 
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question that is to be determined ; or not to order it, if ’the facts 
have no relation to the question in dispute. 4 

V. 

2090. How the Parly who is interrogated ought to ahswer. Hie 
whom the judge has directed to be interrogated is obliged to 
answer, and to declare clearly and precisely what ’he knows of the 
facts concerning "which he is interrogated, without feigning or dis- 
sembling, and without ambiguity or obscurity; so as that he c'x-' 
plain himself distinctly as to each ‘particular fact, that his answers 
be sincere and natural, and that they quadrate exactly with the 
question that is put to him.® 

VI. 

2001. Use of Interrogations. — The use of these sorts of interro- 
gations is not only to have thereby proof of the facts which the 
person who is interrogated shall own to be true ; but although he 
should deny or conceal the truth, yet the interrogations may help 
to discover it by the consequences which may be drawn against 
him from all his answers. As if he denies facts which he knows, 
and which are certain if he alleges any facts whioh are known 
to be false ; if he varies and wavers in his answers ; or if he 
owns facts from which one yiay infer the truth of those which he 
has denied/ 


2002.,. The Answer which is made through an Error in Fact does 
no Harm. — If it happens that lie who has been interrogated dte- » 
covers that, through mistake, lie has owned some , fact which was 
not true, or thut^ he has been mistaken in the circumstances, and 
that, having found out the truth, he can make it appear that h£ 
was mistaken, his confession can be of no prejudice to the truth 
which shall otherwise appear.* 

; v' . 

d L. 21, D. de interrogat. By the ordinances of France^ it is lawful for each of the 
parties to demand that the other be examined upon interrogatories in all. the s*cps of the x 
cuusc, touching facts and articles that ore relevant, that is to say, that may serve for &e, 
proof of the foot in question ; and they are interrogated upon oath. See tlie ordinance of 
1530, art. 37, and the following articles; the ordinance of 1563, art 6, and that of 166?, > 
tit. 10, art 1. See the eighth article of the first section. •; . t i 

• £. U, i 7 t D* i de interrog — /. 14,^1, l r . 11, § 5,‘ serf. See thus ordinances 

quoted on the preceding article. > 

. { L. 4, D. A interrogate S<£. 11, { de interrog . 
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VIII. 

2Q93. Effect of Interrogations. — If lie who has been interro- 
gated has owned the truth of the facts contested, or if it may be 
gathered fro;n his answers, his interrogation will have the same 
effect as if he had consented to the sentence which condemns him 
to pay what is demanded of him, if the say! condemnation be 
founded on the proofs*which result from liis answers. 1 * 

. IX. 

• • • » 

2094. They do not hinder the Effect of the other Proofs. — The 

answers m^de by those, whom the judge has ordered to be interro- 
gated upon facts alleged by their adverse parties, are not decisive 
in their .favor, and what they answer does not serve as a proof 
for them, neither does it hinder the effect of the contrary proofs. 
But the effect which the said answers ought to have in discovering 
the truth of the facts in question depends on the prudence of the 
judge. 1 

X. 

,2095. Difference between, these Interrogations and the Demand of 
a Sight of the Writings belonging to one of the Parties. ■ — We may 
place in the same rank with the confessions of parties that which 
may result from the deeds or writings which one party demands a 
sight of from the other, such as liis journal, or other writing, if it 
be exhibited by the party of whom it is demanded. But there is 
this difference ^jetweep a dcmamf'of fcliff sight of the deeds and 
writings belonging V> a party whq does not exhibit them if! court, 
and that of answers to interrogatories ; that one may refuse to 
produce papers if he himself decs not make use of them, but one 
cannot refuse to aysv^ur to facts that arc pertinent. Fop the 
parties ought to know the truth of all the facts, whereof the 
knowledge is necessary for determining what is in dispute. And. 
this Rhowledge ought to be common to all the persons who have 
an interest therein. But journals, and other papefs which belong 
only to one party, are not common both to the one and the other. 
And these papers may chance to contain facts which ought to be 
kept secret, and which perhaps have nef relation to the matter in 
dispute. Thus, one party canr^ot demanl of the other to produce 
or communicate a writing of which* the said party does not offer 

•. • ■■ •' . *. >. . •* ■ 

h L. 11*, | 9, D. de interrog. * 1 See the law cited on the raxth article. 
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to make any use himself ; but it depends upon his own honesty 
and integrity to produce or keep up the writings whereof the sight 
is demanded. And one is obliged to produce only those writings 
on which he grounds his right. But if the refusal to produce any 
paper should give just ground to suspect^ some unfair dealing, as 
if a creditor who demands interest for a sum of money, or arrears 
of a rent, should refuse to produce his journal or day-book, in 
which the debtor pretends that the payment of what is. demanded 
is marked down ; it would depend on the prudence of the judge 
to give such orders, upon the said refusal, as the circumstance's 
might require. 1 


SECTION VI. 

OP AN OATH. 

2096. Divers Uses of an Oath . — An oath is a security which the 
•laws require on several occasions, either to corroborate an engage- 
ment, or to confirm an evidence or declaration touching the truth of 
a matter of fact; and this security consists in the- confidence that 
one may have, that he who swears will not violate a duty, where 
he takes God to witness for his fidelity in what he declares, or in 
what he promises, and to be the judge and avenger of his infidel- 
ity, if he is guilty of perjt-ry. 1 * 'Thus, the laws require that pejrans 
who eiiter upon public offices shall make oath that they wiU^Bxe- 
oute them ■ according to the rules prescribed to them. Thus, they 
oblige tutors, curators, and other administrators, to sweat that they 
will faithfully perform the duties of thgir function. Tl’hus, they 
appoint those who are called upon to bear Witness in a court of 
justice, or to make a judicial report of things within their knowl- 
• • • • ♦ V* 

c 

1 i. 1, 4 3, D. dt €dendo;+-L 1, C. tod; — f. 5, C. ctxf.j — £. 8, eptf. What is said in 
this article concerning the production of papers respects only those papers which are in 
the hands of particular persons, ntuL which arc their own property, and has no relation to 
public notaries, registers, and other public persons and their heirs, % or others who are de- 
positaries minutes 'and other waitings which have been committed to their charge. 
For these sorts of persons, exorcising a public function, are bound to produce the deeds 
or writings which have been deposited»in theuyhands to the persons who arc interested in 
them, even although it were against themselves ; and if they refuse to produce them, they 
are compelled to do it by the judges* L. 2, & die sdeado;— /. 10^ D. tod.; — f. 6>f 1, edd 

• Jiercm. xTil 5; xxix. 23. * « * 
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edge, such as persons skilled in some art or profession, toswear 
that they will give a true testimony, or make a faithful report. 

. Thus, when one of tfte parties, not being able to prove a fact which 
he advance's, refers it to the oath of his adverse party, or the 
judge. refers the matter to the oath of the party, he whose oath is 
deShred, whethej it be by the judge or by the adverse party, is 
bound to swear to wbat may be within his knowledge, and may 
serve to decide the matter in dispute. 

2.097. The use of an oath on these and all other occasions has 
been invested as a precaution against the inconstancy and infi- 
delity of mankind, and to supply, by the firmyess of - so strict a tic 
of religipn* the want of other assurances, which 'ho whose oath is 
taken cynnot give,* or which it would not be just- to require of 
him. Thus, one cannot have any other security from a witness 
that he will speak the truth, than what may be had from his oath 
that he will be sincere and upright in his declaration, and from the 
probability that he would not wilfully be guilty of perjury. Thus, 
it would neither be just nor decent to require of art officer of jus- 
tice that he should give surety for his faithful discharge of his 
office, nor any other security besides that of his oath. * 

2098. An Oath being a precaution that is easy to be taken, and 
it being a corroboration of the engagement of the person who 
swears, the use of an oath has been so far extended, that it has 
been made use of even in bare covenants between particular j>er- 
son's, the one swearing to the other that he would execute what 
he had promised; and wc still *«ee tynt, in obligations and in 
contracts, the notaries make mention of this oath.* But seeing this 
* was a superfluous precaution, and an occasion of perjury, this usage 
is abolished, and the parties contracting take no oatb, although men- 
tion be made thereof it^ obligations and contract- There is like- 
wise another sort of oath, now gone into disuse, which the Roman 
“lRjVs required of all persons engaged in any lawsuit, obliging both 
plafrftiffa send defendants, at ’the beginning of the cause, to swear 
that their demands and their defences were sincere and upright, 
without any intention to give unnecessary trouble, or to use quirks 
•atui cavils.*.- And*this usually served to no other purpose than to 
be an occasion of perjury either to the one party or the other, 
: or sometimes even to both. And although this oath had been re- 
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newed in France, by the ordinances, in some cases, 4 yet at present 
it is, altogether disused, and no mention made of it. 

2009. Of all , the sorts of oaths which have been just now men* 
tipned, we may imagine two uses, which make as ic were tWo 
kinds of oaths. One is of the oath which- is used to enforce and 
corroborate an engagement; and the other is of that which'is 
taken by one of the parties in default of proofs, whether the oath 
•be tendered by the adverse party or enjoined by the judge. ThOs, 
the oath of public officers, of tutors, curators, and others, who are 
made to swear that they will faithfully discharge their^furictions, 
and that taken by witnesses, and by persons skilled, in some art or 
profession, are in order to fortify and corroborate their engagements 
to discharge faithfully their offices and functions, to speak the 
truth, to make a faithful report: and all these oaths relate to future 
duties. But as to the oath which is tendered to one of the parties, 
although it ought to have, with regard to him who makes it, the 
effect of enforcing his engagement to Speak the truth, yet it is 
under another view that it is considered as holding the place of 
a proof, which makes the fact to which he swears to be held for a 
truth. And it is under this view that this sort of oath is a mat- 
ter which belongs to the subject of proofs, the rules whereof shall 
be explained in this section; whereas the other oaths do not 
make a matter which contains a detail of rules, but they are re- 
duced to these few remarks which we have just now made on 
tliis subject. 

H Art. I. 

2100. Definition of an Oath t and its Use . — An oath is an act of 
religion, by which he who swears calls upon God to be witness of 
his fidelity in what he promises, or to he judge and avenger of his 
infidelity, if he fails therein. 4 Thus, an officer makes oath that he 
will faithfully execute his office: thus, a witness promises and 
swears that he will speak the truth { thus, he to whose oath* v a 
matter in dispute is referred, that he may be judge in his own 
cause, promises to tell the truth so far as he knows of the matter. 

; <>■ . v ' 4 f • 

' ■■■ , «- 

c By an ordinance of Philip the Fair, in the year 1302, tHe king's proctors wer$ obliged 
to take this oath in the causes vthich ^hey commenced for the king’s interest. And fay 
die fifty-eighth article of die ordhuftee of Orleans, in aft, ciyil eauses the parties were 
obliged to take this oath. 

• L. 2, C. de red. crptf. # jurqj. 
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•, ... . IL ; ■ *• 

2101*. The Oath is not taken unless it be directed.— ~ Aa aparty 
is never made to swetor in his own cause, except ‘where thete is % 
defisiency of proof, so nobody is admitted to swear, unless 
oath be tendered to hiiji, and' directed by t he judge, who is f 6 
inquire whether the proofs be sufficient, or if it be necessary tb ' 
have recourse to the opth of the' party.* * 

•. * IIL 

• 

* 2102: Uqw a •Matter is referred to the Oalh of the Party . — The 
party whofind^ that he has no proofs at all, or that he has not 
• proofs sufficient, n\ay refer tlie matter to the oath of his adversary ; 
that is, submit to whatever he shall declare touching the matter, 
after he has been sworn. And this oath, which the judge directs 
and admits, if there be occasion, is often practised, and is useful 
for putting an end to lawsuits. 0 

IV. 

2103. The Judge. may order the Oath , without the Desire of the 
Party , if there be Occasion. — Although the party who is destitute 
of proofs should not declare that ho refers the matter to the oath 
of his adversary, yet the judge may order the oath to be taken, if 
he finds it reasonable. Thus, for instance, if a debtor from whom 
a creditor demands a sum of money duo by an obligation, which 
he proves, alleges that he has paid it, but does not prove the pay- 
ment, alleging enly some circumstances ^hich are not sufficient to 
discharge him from the? demand, the judge may, in qpndemning the 
debtor to pay die dbbt, oblige the creditor to swear that, he has 
not received payment of it. d 

\ ~ v. , . . ‘ • . : 

S, 2104. The*Party'$ refusing to swear passes for & Proof. — He, to 
wfibs^oath his adverse party refers a matter of fact that is' within 
his knowledge, is obliged to swear, if th& judge requires it: and 
if he refuses to do it, the fact will be held as proved and confessed,- 
ip prder to found the sentence of condemnation which ought to 

..i." . - * ; • . >• 

b Jj. 3, D. de jwrtjurando. See in the following article the mode in which a matter If 
dispute is referred to the oath of the partf^nd hoi% die hath is enjoined by the judge. 
c L- 1, D. de jvrejur. See the following articles * 

d Ex auctoritate judicis. See the law quoted on the preceding arfidh* L- 3, C. de reb ♦ 
cred. etjurejyr. • * * 9 " 
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Mow thereupon, i Thus, for example, if he who. pretends tot-h6 
Creditor in a sum of money, for which he says, that he either had 
obligation air all, by reason of the smaKness of the sun!, or 
that it is lost, and he, not having sufficient propfof the debt? de- 
clares that he is willing to refer the matter to the oath of the per- 
son whom he calls his debtor, and who denies the debt, the 
debtor will be obliged to swear that he owes him nothing ; and if 
he refuses to do it, the face will be held to be true, and he will be 
condemned to pay the sum that was demanded.* 


• VI. 

- 2105. The Oath referred hack again ‘to the Person, whojhrst de- 
sired it of his. adverse Party . — If the fact which one party refers 
to the oath of the other be within the knowledge of both, he to 
whose oath the matter has been referred has the liberty either to 
swear, or to refer the matter back again to the oath of the person 
who desired his. And if he should refuse to do either the one or 
the other, the fact would be reputed as proved and confessed, and 
he would be condemned to what should be the consequence of 
the proof of the said fact. 1 , • 


VII. 

2106. He who has desired his Adversary's Oath may excuse him 
from Swearing. — - Tlfe person whose oath was desired being 
ready to swear, the party who desired it may excuse him from it. 
And in this case it will be tbs same thing as if the oath had 
been actually made.* 

9 v 

VIII. • 

2107. He may likewise revoke his jConsent to refer tht Matter to 
his Adversary's Oath. «— He who has referred the matter to the 
oath of his adverse party may recall that consent* if Ms adversary 
has not as yet sworn. For it' may happen, either -Jthat hp^na a 
found new proofs, or that he has reason to fear a false oath.* 

'r- 

2103. The Duty of the Judge in Relation to the Oath that is ten - 
dered by one of the Parties to the other> or referred back again to 

• 1. 34, § 6, D. de jurtj. c 

* •£• 34, S 7, D. dejwrtjuf . ; — l. 38* D. eod . ; — L 9, C. de reb. cred. etjnrejnr. " y * 

• 8 JL 8, D. de jurejur. £ * h L. 6, fnf. D. de jurejur. 
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hint who first tendered it . — It follows from all the preceding rules, 
that, '’When the matter is concerning an oath, whether it be that 
one party tenders it ft) the other, or that he to whom it is tendered 
desires to refer it bade again to his adversary, it depends on the 
prudence of the judge^ according to the circumstances of the 
quality of the facts, and the knowledge which the person whose 
oath is desired may hyve of them, to direct it fir not; and although 
the oath be not demanded by the par^^et the judge may enjoii 
it by virtue of his office, if there be occasion. And after the oatl 
lids-be6n (greeted, if it has been ’at the desire of one of the parties 
the duty of thq judge is to take the oath of the party who ha 
► been desired .to giye it, and* to decree what ought to be adjudge) 
in consequence of ifis oath, whether it be that he should have wha 
he- demands, or that he should be dismissed from the demand tha 
is brought against him. But if he should refuse to swear, wliei 
he is made judge in his own cause, he will be either cast in hi 
own demand, or condemned to pay what, is demanded of him 
And as to him who had referred the matter to his adversary’s oatl: 
and to whose oath his adversary refers it back again, if he ha 
just reasons for not swearing, as if the facts were not within hi 
knowledge, he ought not to be constrained to swear. But if h 
refuses to make oath touching a fact that is within his knowlcdgt 
it will be held as proved ; and the judge will decree what shall b 
just according to the said fact. But if he swears, judgment wi 
be given according to his oath. 1 

•. 

X. 

• 2109. The Oath * decides the Controversy. — "Wften one of th 
parties hjis referred the mattej to his adversary’s oath, and he ha 
sworn, hi# oath will be decisive ; and what he sh|tll have declare) 
upon oath jviil be hfcldd&r truth, and will serve as a rylc. For i 
yvras to decide the controversy that his oath was desired. Thu 
it Vijt have as much or more ’force than a thing that is adjudged 
and wiU have the same effect as a payment, if he/rf whom a stir 
of mongy was 'demanded swears that he owes nothing; or as : 
transaction, if i$ was a dispute of another nature. 1 

. . a . . s /. • ; ; ; : •* ■ 

*» * 

• • • s 

* £ \ ' 

* L. 34 , 4 8, D. de jurejur. ; — d. l. 34 , J ult. • • 

1 L. 2 , D. de jurejur.; — l. 5 , § 2 , eod ./ - L 56 % t). de re jud.; — L 27 , de jurejwr : ; - 

LA O t eod. . . V 
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2110. The .Oath extinguishes the Action . — ^ The decision of an 
oath pats an end to all other questions, extsept that of knowing 
what has been sworn.' And it hath this effect, that it Extinguishes. 
tm right of the party who referred it to hjs adversary’s oath. For 
if it was the plaintiff, his demand is annulled, both in respecff to 
himself, and also in Respect to those who represent him. And if 
it was the defendant, he '> debarred from making any defence, 
and the plaintiff’s action remains established and proved, both 
against the defendant and against all those who succeed in his 
room. And it would be the same thing if the person whose oath . 
had been desired by the contrary party, being ready to feurpar, had 
been excused, from it, his adversary having 'dispensed with his 
swearing.® • 


XII. 

2111. When a Writing is discovered after Oath has been made. 
— « If, after oath has been made, there be found writings which 
prove the contrary of what has been sworn ; these new proofs will 
destroy the effect of the oath, and will reestablish the right of the 
other party. And this proof, which is readily received when the 
oath has been directed only by the judge,* and not at the instance 
of the party, may also bq received, although the oath have been 
made at the desire of the party himself, if the quality of the fact 
and the evidence of the proof make it reasonable that it should 
be so. As, for example, l if he. "from whom a sum of money is 
demanded by virtue of a testament, of a contract, or of another 
title which is not produced and proved, acknowledges the truth of 
the title which happens to be lost or mislaid, but, being, ignorant 
whether it makes mention of what is demanded of him, ''refers the 
matter to the oath of the plaintiff, and, having paid him, after ha 
had made oath the title appears, and nothing is fountain it which-' 
could oblige him to make payment of what is demanded, htf ufiay 
recover What he'haB paid upon account of this false oath.* 

, < XIII.' y;. ' . . 

2112. In ichaL Matters this Oath of the Party is used. — All 
that has been said of an .oath in the foregoing articles is to be 

I 

♦ 

ft 

I* L. 7» htf. A de jwrejur. : — /. 9, ^ 1, D. eorf. 

. ° A 31, A dc jurejur . ; — l. 1, C. de rrb. era/. ttjitrejmt.; — L h I t €i4od.;~d : /.«• 
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understood of nil the cases which may happen in all civil matters! 
when the facts and the circumstances may render the use of an 
oatjf just and decent.* But in crimes, the accuser cannot put the 
party accused upon his oath, iior can the accused oblige the ac* 
cuser to swehr, neither can the judge refer the matter to the oath 
of either of them. For it woul^ he contrary to justice and to 
good manners, that the pcquittal or condemnation of the party 
accused should depend on an oath, whigfi interest or passion might 
influence contrary to truth, or that it £na&ld depend on any other 
dafisc besides that of a full proof of the truth. 

4 ' • XIV. 

2113. Effect of the Oath with Respect to Persons interested with 
the Parties. — If in a cause decided by the oath of the party, ho 
who has sworn, or he who has referred the matter to his adversary’s 
oath, be interested with others for the whole debt, so as that any 
one of them alone may discharge the whole, or be compelled to 
pay the .whole debt ; although one of them only 1ms been in judg- 
ment, yet the oath will have its effect with respect to them all, 
cither for or against them.** 

XV. 

2114. The Oath neither benefits nor hurts Third Persons. — The 
decision made by the oath of the party respects only the parties 
between whom the oath has been ordained, or those whoso right is 
in their hands? or their sureties, «*nd tills persons who represent 
them ; but it cannot Irtirt third persons! 9 Thus, for example, he to 
whose oath the matter had been referred, in a demand of a thing 
whioh he pretended did belong to him, and who had sworn that it 
was his, ebuid not plead this oath against another person who 
should claiqi a right*4o the same thing.* 

2115. What Persons may refer the Matter in Dispute to the Oath 
of the Party fdr others. — It is only the persons interested who 
paji refer the matter in dispute to the oath of the party, and those 

who have a right to do It in the name of others, ..whether it be by 

* • • • 

° L. 3^ J 1, D . dejurejur. af 9 

P L. 28, D. de jwrejwr. ; — d. I 28, f 3. Sec the following article. , 

* Z. 3, $ 3, in fine, D. de jurejur.; — l. 9, \ vlt.et l . 10, eod. • See, touching fiftreti*0, tile 
fifth article, of the fifth Motion of the title of Sureties. 
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the authority of law, as a tutor or guardian : or by tfie will of 
the party concerned, as a proxy. But the tutor and proxy cannot 
refer the matter tt) the oath of the party, unlfess they obscrve the 
rules which have been explained in their proper place.' * 


■-fr 

T I i L E VII. 

OF POSSESSION AND PRESCRIPTION. 

« 

2116. Why -Possession and Prescription are Here joined together. 
— We have joined together under the same title the matter of 
possession and that of prescriptions, because it is by possession 
that prescription is acquired ; so that, one is as it were the cause, 
and the other the c fleet : and likewise for this reason, that both 
the one and the other an; ways of acquiring and ascertaining the 
property of things. For it will appear in this title, that not only is 
the property of a thing acquired by prescription, which is in effect 
nothing else but a possession continued for a long time, but that 
it is likewise sometimes acquired by the bare effect of possession, 
without prescription. 

211')'. Use of Possession, and the Differences between Property , 
Possession, and Detention. — The use of possession is such, that 
without it the property \wmld Ua useless* For it ss only by the 
means of possession that we have the things in our power, that 
we make use of them, and that \Vo enjoy them ; which is the rea-* 
son why the word possession is of{cn used to signify property,* 
although they bf. two things which tare necessary -to *be distin- 
guished, they being so different that one \nrfy have one of them 
without the othen b Thus, for instance, if one sells to another 
thing belonging to a third person, ami delivers it to him, thd^pur- 
chaser, who corqes by it fairly and honestly, having the thing in his 
custody, and being considered as master of it, he has the ..posses- 
sion thereof, but not the property, until he has acquired the same, 
by a long possession : and .this third person retains his property 

* •> 

r Sec tlio fifth article of the second faction o£ Tutors, and the tenth article of the third 
section of Proxies* Sco the eighth article of the first section Of that which is done to do* 
fraud Creditors . 

' ■ L. 78, D. de verb, sitjnif b L 12,(1, D, He beg. v el am* post. 
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without possession, until he brings his action against the pux- 
chaser. for the recovery of it. 

3118. It appears iby this example, that, seeing possession and 
property may be separated, they are two different things, which 
ought not to be confounded together. But although it may seem 
by this distinction, that possession is nothing else but a detention 
of that which dhe has in his custody, whether he have the prop- 
erty of it or notj yet* we must not talar for a true possession all* 
•siJrts of detention, but only that of a^erson who detains a thing 
‘being master of it ; Whether it be that he himself has the 
actual detention -of the thing, it being in his own custody, or that 
he exercises his right by th<? intervention of other persons to whom 
he confTnits the custody of it, such as a depositary, a tenant, a 
farmer f for in that case he possesses the thing by the hands of 
those persons who hold it in his name. So that whereas there is 
properly speaking only one true possession, which is that of the 
master, we may distinguish three sorts of detention, according to 
three different causes which it may have: that of the master, 
when he has in his own custody the tiling that belongs to him ; 
that of the persons who hold it for the master ; and that of usurp- 
ers, who detain it without any right or title. 

2119. Three Causes of Detention. — The firs#of these causes of 
the detention of a thing is the right of property, which gives to 
the proprietor the right to have in his custody what is his own, 
that he may use it, enjoy it, and dispose of it : and it is to this 
first cause tha^thc detention is n^turallytyinkcd. 

2120. The second cause of detention's the will of the ojvncr of 
the thing, which makes it to pasa. into the hands of anothfer per- 
son; as if it is a house which he lets, lands which he farms out, 
or gives fa be enjoyed by a <y Alitor for a certain time, in satisfac- 
tion of his debt; if it in. a movable which he lends, or lets out. 
/which he deposits, or gives in pawn. In all thesq cases the deten- 
tion passes intoOother hands. than the master’s, but without de- 
priving him of his possession. For he retaining always his right 
of property, which implies the right to possess, and the detention 
being inTthe hands of other persons oniy in his name, it is he who 
possesses by the? others, end they have on|y a borrowed possession, 
for sorhtf time, and which can never accffjmv to them* the tight of 
property. And- as he who appoints ^factor or agent to sell j to 
give, or transact, does himself sell, give, and transact, According as 
the said factor pr. qgent. does it in his name; so the proprietor. 

VOL. I. 71 
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whose possession passes by his consent into the hands of another 
person possesses by the said person. 0 . 

2121. The third cause of detention is usurpation, whether ifrbe 
by stealth, or by robbery, or by some other unlawful way. And 
this manner of detention does not deserve the name of posses- 
sion. 4 Thus, it is by the cause of the detention that we are to 
judge whether it is a possession, or only a usurpation. And 

"when it is a possession, wt must distinguish if it is in the hands 
of the master to whom it na'urally belongs, or if he possesses by 
the hands of another. • 

2122. We must distinguish , in Possession, that which is of Right 
from that which is of Fact. — It follows from these remarks, that it 
is necessary to distinguish, in the general idea which is forn/od from 
the word possession, a right and a fact; the right to possess, and 
the actual detention, which is a fact. It is from thence that arise, 
and it. is by that that we must explain, the different ways ofjspeak- 
ing which we see in the laws, — That possession has nothing in com- 
mon with property: Nihil commune habet proprietas cum possessionc. 
L. 12, § 1, D. de acq. vet am. pass. That the possession cannot be 
separated from the property : Proprietas a possessions separari non 
potest. L. 8, C. de acq. et ret. poss. That possession is a thing of 
fuct, and not of right: Res facti, non juris. L. 1, § 3, D. de acq. vcl 
am. poss. That possession is not only a thing of fact, but that 
it is likewise a matter of right : Possessio non tantum corporis , sed 
et juris est. L. 49, § 1, eod. That the usufructuary has a kind of 
natural possession: Nali<ralUer pidetur possidere is qui usumfruc- 
tnm habet . L. 12, D. de at q. v el am. poss. That the usufructuary 
is not "a possessor : Earn qui tantum vsumfructum habet , posses- 
sore m non esse. L. 15, § 1, D. qui satisd. coganlur. That he does 
not possess : Non possidet, sed habet jus utendi , fruatdi ., § 4, Inst, 
per quas pers. nobis acq. ; 1. 1, $ 8, D. quod legal. From all which 
it. is neecssary to conclude, that the true possession *is, properly 
speaking, only that of the master ; # and that#although otbr 
besides the master may have a right to detain the thing, such. .a” 
the tenant, the 1 farmer, the usufructuary, who, having a right to 
enjoy, ought by consequenpe to have the detention of the thing ; 
which in them is only a borrowed possession, or 'rather the mas- 
ter's own possession, \vh<T possesses through them ; because the 

• • 


c See the eighth amt ninth articles of the first section. ' 
* £h 23, | 2, D, de acq . rW amt. f*ots. 
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right of possession cannot be separated from the property. Thi9 
is not .contrary to what has been said, that he who fairly and 
honestly purchases l^nds, or any other thing, from one who was 
not .the owyer of them, possesses them although he has not the 
property ; for this purchaser is considered as proprietor, and there- 
fore is looked upon as possessor. And although the master may 
be deprived of the actual detention, by the detention of a usurper, 
yet he always preserves his right to takjf possession, whenever lie, 
is ‘able to remove the usurpation : anffthe unjust detention of the 
usurper has only the appearance of a possession, although he 
has in effect hold of the thing, and enjoys it ; because the vice, of 
this detention gives it another nature than that of the true posses- 
sion, wffich ought' to be founded on a just title. 

2123.* It is because of this difference between the true posses- 
sion of the master, and all other detention, that wc distinguish 
two sorts of possession, which are expressed by the words of civil 
possession-, and natural possession,* or otherwise by the words of 
legal possession, and of corporeal or actual possession . f The 
civil or legal possession is that of the master ; and the natural or 
corporeal possession is that of the persons who have only the bare 
detention of the thing, such as the usiifructuary, the farmer, and 
others. This possession is called natural or corporeal, because it 
consists only in the bare natural detention, without the ndU of 
property ; and the other is called civil or legal, because it is^Bicd 
to the right which the law gives to possess as master, whether he 
has likewise t^e natural detention of th^ thing in his own hands, 
or whether he possesses it by the band^of another. 

, 2124. Divers Meanings of the Word “ Possession. ” — It Is neces- 

sary to remark on all these different expressions of the laws, some 
of which* appear to be inconsistent with one another, that it seems 
as if divers meanings might be given to these wdhls of possession, 
rand of civifrand natural possession, and as if we .might understand 
tfresew texts, differently under different views, according to the said 
different meanings, either giving to all manner «*f detention the 
name of possession, even to that*of a usurper, dr giving it only 
that of the master. But ft is of np great importance whether 
we qualify these several sorts of detention with the name of pos- 
session* or whether we distinguish thfem by peculiar words ; pro- 
vided that in confounding together tye*Words possession and deten- 

• 

r L . 10, C, dt acq. ct ret . po$*m. 


L ?» § 1, D. prvlutrede. * 
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do not confound the divers effects of these different man- 
ners of having & thing in one’s power ; and that we distinguish the 
causes of the detention, and the differences between the possesoion 
ofthemaeter and that of a usurper* between these two detentions 
and t&at of persons who have a thing in their hands, but do not 
claim the property of it; and that we distinguish, likewise, among 
the persons last mentioned, between those who have some right to 
•.the thing, as a usufructuary or a farmer, arid those who have.no 
right to it, such as a depositary, and he who has found a thing lost, 
of which he knows the right owner. For according to 'these differ- 
ences we must distinguish the rules which relate to all these persons. 
TJrus, for example, whatever name w« give to the detention of a 
usufructuary, and whether we consider him as ppssessing ofriy in the 
frame of the master, or as having himself a kind of possession or 
detention for his usufruct, we must know that he has nevertheless 
a right to defend himself in his enjoyment of the fruits, since he 
might maintain himself therein, even against the proprietor him* 
self, in case he should offer to turn him out of possession.^ And 
^lt y|)rj|ul^ be the same thing with respect to a farmer and a 
tenant ; h for they have^all of them a right to enjoy, which cannot 
have its effect without an actual detention of the thing which they 
have a right to enjoy. So that we may say, that, as they partake 
of right which the master has to enjoy, they partake also of 
Iris flght to possess, and that they have a kind of possession pro- 
portioned to the use which their right demands. 


2125. Connection between Possession and Property. — We may 
judge by all these remarks^of the idea which we ought to conceive 
of the nature of possession, and &vhat connection it has with the, 
right of property ; and that as we cannot exercis^ fully all rights 
of property, if we are not in actual % possession of the. thing, so 
likewise we havd not a complete possession of a thing, unless we 
have the property; of it also. * j 

2136. It is because of this connection between possession and 
property, and because it is natural for the proprietor to possess 
what belongs td him, that {rosScssion and property are acquired 
and preserved, the one by the other. Thus, whoever has acquired 
the full property, whether It be by sale, by»donatkm, by legacy, or 
by other ‘titles, he has .a |%ht to take possession. Thus, "he who 


* Sec the first article of tin? first section of Usu fruct, 
b See Uic sixth article of the sixth section of Letting <iUr/ Hiring* 
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possesses* honestly and fairly acquires the property, if he ha.d it. 
not before, provided his possession lasts during the time that is 
regulated for prescription ; and the property is likewise acquired 
by ^lie bajre possession, without prescription, in certain cases, 
as has been already remarked, and as will further appear in the 
second section. 


SECTION I. 

• OF THE NATURE OF POSSESSION. 

Art. I 

2127# Definition of Possession. — Possession, taken in a proper 
sense, is the detention of a thing, which he .who is master of it, or 
who has reason to believe that he is so, has in his own keeping, 
or in that of another person by whom he possesses.* 

II. 

2128. Connection between Possession and Property. — Seeing 
the use of property is to have a thing in order to enjoy it and 
to dispose of it, and that it is only by possession that one can 
exercise this right ; possession therefore is naturally linked to the 
property, and ought not to be separated from it. Thus, pdfeses- 
sion implies a right and a fact ; the right to enjoy annexed to the 
right of property, and the fact of the real detention of the thing, 
that it be in tde hand? of the master, 94 of another for him 11 

• III. 

2129. •Jhcre hre not Two Possessions of one and the same Thing. 

— As it is not possible* ^heTi two persons contend for the property 
of one andVhe same thing* 'that each of them alpne can have the 
Hght'Of property ; so neither is it possible, when two persons dis- 
pute about the possession of ’one and the sam^ thing, for every 
one of them alpne to, have the possession. But «is there is only 

• 

L. 1, D. de acq. M am. pos%. This definition results from what hasbeensaid in the 
preamble* and from the second, sixth, eighth, ninth^iid eleventh articles of this section. 
See the twelfth article of the second section. * • 

h L. 8, C. de acquir . et retin . possess, ; 1, $ ^ D.TU acq . vd amitt. post*; — l. 49, cod. ; 

— d. 1. 49, § 1. See the thirteenth article of thw section, the first article of the third sec- 
tion, and the third and fourth articles of the second section. • 

•*.71' 
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One who is the true owner, so likewise there is only one true pos- 
sessor.® And if it happens that the possessor is another, persoh ' 
titan the right owner, his possession will be only a usurpation, 
•nd he will be obliged to relinquish it, and to deliver ,it up to the 
owner. 

IV. 

« 

t , , 2130. If7m/ Things ni&y he possessed. — One may possess cor- 
poreal things, whether thej^ be movables or immovables ; d but 
according to the differences of their nature^ the marks 'of the pos- 
session of them are different. Thus, one may possess movables, 
by keeping them under lock and key, or having them otherwise at 
one’s disposal : thus, one possesses cattle, either by shutting them 
up, or giving them to be kept : thus, one possesses a house by 
dwelling in it, or having the keys thereof, or trus$d|' it to a tenant ; 
or by building in it: thus, one possesses IfOras by cultivating 
them, reaping the fruits, going and coming through them, and dis- 
posing thereof at pleasure. 4 

V. 

2131. A Kind of Possession of Right. — There is likewise a 
kind of possession of things which consist only in rights, such as 
a right of jurisdiction, a right which a lord of a manor may have 
to oolige his vassals and tenants to grind in his mills, and bake in 
his ovens, and to ffey him a fee for the use of them, a toll, an 
office, and other sorts of goods w f hich one possesses „by the use and 
exercise which he makes of -his right as occasion offers. And it is 
this exeVcise which makes the possession of suah things, as well as, 
of a .service, which is likewise a right of another nature, which 
one possesses by the use he makes df it, although he doof not pos- 
sess the lands or* houses from which ttie snvviqe is due. Thus, he 
who has a right of passage through the ground of hid neighbour^ 
possesses that service by going through the said ground whiph he 
does not possess^ 

# e L. 8, $ 5, D . de acq. vel amitt. pososss . ; — 5, $ vlt. D. commed .; — /. 19, D. dc precor •; 
— v . L 5,/A uti possidetis. See the ninth and tenth articles of this section. 

J L. 3, IX de acq . vd Amitt. possess y * 

c L. 74, D. dt contr. n npt.;~L $ 13, />. de acq. wl amitt. possess. See the sixth ar- 
ticle of this section touching the Possession of ftAmovables . Sco the seventeenth article of 
the second section*, 
f f L, ult . />. de servitvti 
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VI. 



^ 2132. Possession docs not require a Continual 
though* possession implies the detention of what we possess^ yet 
this detention ought Wt to be so understood as if it were WeCeS- 
sar^ to have always either in our hand, or in our sight, the things . 
of which we have the possession. But . after the possession has 
bet>n once acquired, it is preserved without an actual detention,* as 
shall be explained in the second section. * 


VIL ' 

2933. Possession of lAving Creatures . — As we may possess liv- 
ing creatures, which it is noj possible to have always in our power 
and custpay,’ so we retain the possession of them whilst we shut 
them ujfc whilst we* have them under the care of a* keeper, or if, 
being made tame, they return home without a keeper, as bees to 
their hives, and pigeons to their dove-houses. But the creatures 
which escape out of our custody, and do not come back, are no 
longer in our possession, till we recover them again. 11 


VIII. . 

2134. The bare J)clentioH t without some Right in the Thing , is 
not a true Possession. — The bare detention of a thing is not 
properly called possession : and it is not enough for possession, 
that we have actual hold of a thing, and have it in our custody ; 
but we must have it, together with the right*to enjoy it and to 
dispose of it, as being masters of it, or .as having just cause* to 
believe ourselvfis to be the right tfwnqrg. 1 For he who detains a 
thing without having this right, if he detains it against thef will of 
the owner, is not a possessor, but a usurper : or if it is with the 
owner’s gpod will, this detention leaves to the owner his possess 
sion, agd & is he who pgipesSes. 1 

. IX. 


2135. One may possess by others. — One may gpssess a thing, 
not only by one’s self, but also by other persons. • Thus, the pro- 

' A, (?. de acqttir. el rijjjfi Mb. * 

* h L. 3, § 2, D. de aSf. nr. 3 , 4 IS, 2). dt aoq. vd amiit. pou . ; — d. 1. 3, $ 16; 

—d.l 3,4*3* • * • • 

‘ L. 22, $ I, D. de noxal. act. ; — l. 21, C. dejhrt.;~ de acq. vel emdtt pos- 
sess, See the second article. •* • 

1 L. 17, $ 1, D, dejm . See the following article, and the eleventh afticle of the fifth 
section. “ " 



V- THE CIVIL LAWV [PART I. jpOOK'j^l 

of a house, or other tenement, possesses by his .tenant, or 
% his farmer. Thus, the debtor who has given a 
creditor, he who has deposited or lent a thing, or given it to b^^sti--.. 
joyed by another, possess by those to whom* they have giveh; the 
thing in keeping. Thus, the minor possesses by his . guardian. 
Thus, one possesses by a factor, or agent ; and, in general, .every 
proprietor possesses by the persons who hold the thing in his 
• name.* 


X. 

2136. Precarious Possession. — Those who .possess precariously, 
that is, by having prayed the master tp let them have the posses* 
sion, do not deprive him thereof; but possessing by ‘ hfs ^consent, 
they possess for him. Thus, for instance, if the seller of 9 . house, 
or of lands, does not deliver the same at the time of the con- 
tract, and he keeps possession thereof, whether it be to reap the : 
fruits which he had reserved to himself for a certain time, or that 
he might have time to evacuate the places, and to deliver them 
free from all encumbrances, or for other causes ; it is mentioned in 
the contract, that he shall possess only precariously ; which hath 
this effect, that the purchaser is considered as possessing by the 
hands of the seller. And if we consider both the one and the 
other as having the possession, that of the purchaser who is mas- 
ter is distinguished by his right, and by his intention of possessing 
as master, and that*of the seller consists only in a bare detention, 
without the right of property, and is not a true posseayn." 

* * " XL 

2137. Possession is either Honest or Knavish, — * There are two 
sorts of ^possessors, those who pc$sess honestly and fpirly, and 
those who possess knavishly.® The 'honest and fair possessor is 
he who is truly master of the thing winch *ne possesses, or who 

** L. 1, f 7, D. dm kin. act. jtr.f—l. 1, C. eovftn. de tuuc.; — 1. 1, 4 20, D. rf« r acqf^cel 
amitl. possess. ; — 2. 9? eod. See the preamble to this title. • 

* Is qui rogavit, at ptecario in fundo pioretnr, non possidet : sed posses sio npud enm 
qnl concessit, remanet. L. 8, 4 2, D.de prrair. t . J * , v . 

Enm qui precario rogavit, ut aibUpoissidere liceat, nwBljW ; l)OSscsaionem non cstdnbi- 
urn. An is qaoqne possideat, qui rogatus sit, dnbitatum,cst. Plaett antem, penes utiSim- 
qne ease sum homineih, qni precaiio datns esset : penes earn qui rogasset, qpia possede- 
rat corpora: penes dominant, t> qnp non discesserit animo possession* i.15,14, tod. 

• We have added the last words of tins article, in order to reconcile the apparent contra- 
riety that exists' between these two texts. 

. • L. 8, $ 22, If. dmqcq. vet amitt. possess. 
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jute cause to believe that he is so, although it may hapjMgii in' 
effect that he is not; as it happens to him who buys a thing 
whiefi he thinks belongs to the person whom he buys it of, and yeC. 
belongs to another. The knavish possessor is he who possessestej 
' master, but who assumes this quality when he knows very 
either that he has no title at all to it, or that his title thereto is 
vicious and defective. We shall see the pffeefs of these two sorts*:.' 
of possession in tfoc third section. ^ 


XII. 

2138. A Clandestine or Surreptitious Possession. — We must. 
Reckon in tfce number of knavish possessors, not only usurpers, but 
also thosS who, foreseeing that the right which they pretend to 
have will* be disputed, and fearing lest they should be hindered 
from taking possession thereof, take some opportunity of getting 
into possession surreptitiously, without the knowledge of the per*, 
son froin whom they expect the opposition.* 

XIII. 

2139. The Possessor is presumed to be the right Owner. — Al- 
though the possession be naturally linked with Jhe pr oper 
and ought not to be scparated-from'dtf^yte ^ 

found them, so as to believe that the one cannot be without the 
other/ For it often happens that, the property of a thing being 
controverted between two persons, there is only one of the two 
who is owned tq be possessor, ami* Jit may be that it is the per- 
son who is not the righb owner, and that *thus the possession may 
bq separated from the property. But even in this case, the natural 
connection which exists between the possession and the property 
makes the taw to presume that ^hey are joined in,the person of 
the possessor: and until ft*be proved that the possessor is not the 
right owner, tne law wall have him by the bare effect of his posses- 
sion to be considered as such. - For seeing it is the owner who 
ought to possess, it is natural to presume that he wly> is in posses- 
sion is also the right owber, and, that* the right owner has not suf- 
fered hims*elf to be turned out of possession.* 

.. V ■ •* . 

p L. 6, D. de acq.vd amtt. po$». ; — L ult . inf D. de tit » mtpt. ; — v. /. 10, si 

* Sec the seeoinl article. •» # 

p L. 52, D. de act/, vd amitt. poss,; — l. 12, 4 1, eotk ; — 1. 1,4 2, Z>* utipmid 

1 Sec the first article of the fourth section of the title of Proof t v 




THE CIVIL LAW. [PART E.BOOK KI. 


XIV. 

2140. Detention which the Owner cannot take away. - — Ttuj pos- 
session, or the right which a master has to possess, is often Sepa- 
rated from the actual detention, and the master may have no .right 
td take away the thing from him who hets it in 'his keeping. 
Thus, for instance, if he who sells an estate reserves to himself the 
enjoyment of it for some years, he will keep the possession, and 
cannot be turned out of it, although he is not any longer master 
of it. Thus, he who has the use and profits of an, estate holds 
arid possesses it, and the proprietor cannot molest hirq in hia pos- 
session. Tlius, the debtor cannot take away* from his creditor 
that which he has given him in pawn. But, in these cases, the 
detention not being a consequence of the right of having a thing 
to one’s self, and of disposing of it, it is not a true 'possession, in 
the sense of the definition explained in the first article, which may 
entitle one to exercise all the rights of possession when it is joined 
with the property; but it is only a right to hold the thing for the 
use thereof, which may have been granted to those persons who 
have the actual detention of it.* 

XV. 


2141. The Possessor is maintained in his Possession without a 
Title , if no Title he produced against him. — It follows from the 
rule explained in the thirteenth article, that all possessors ought 
to be maintained in their possession and enjoyment of the thing 
until they who trouble them in their possession pcove clearly their 
right.* And if a demand ' of the property ‘against the possessor is 
not grounded upon good and Sufficient titles? it is enough for the 
possessor to allege his possessiop, without producing any other 

defences.® «, «■ * 

* 

* L. 5, 4 1 , D. ad Qchib.; — 1. 1,4 8 , D- de acq. vcl amit. pgss . ; — 4 4,*inst. per quas pars 
cuiq- acq. See the twenty-third article of the third section of Patens and Mortgages, yh. 5, 
4 1 , D. si usuf. ftet.^See the first article of the fifth section of Usufruct. • 

“ 4 128, D. de ypg.jur. See the first article of the fourth section of the title of Proofs. 
This rule which maintains the possessor in his possession, crea without a title against 
Men who disturbs him, ought not to be extended to matters relating to church benefices, 
in which lawsuit* are so very frequent, about the possession of the benefices. Fot there 
is this djffcrenqe between Die possession of church benefices and that of temporal goods 
. which enter into commerce \ th(t whereas in these nil possessors ore maintained in their 
, possession without any title, if*they t who. disturb them therein produce. no title on their 
.pairt, the possessor of a chnrch benefice is not maintained therein, if, together with his 
possession, he have not a capacity fur the function, and a good title to the benefice. 
!'■ Which difference is founded upon this, |hat whcrcai all sorts of persons art capable of 
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. XVI. 

214?. Ijf 2Vo Persons pretend to be Possessors, he who has been 
in Possession for the Space of a Year is preferred. — Seeing the 
possession s is in some cases sufficient of itself to maintain the 
' possessor therein, it often happens that the two parties who claim 
the property of one ami the same estate pretend likewise that 
they are in possession of it, and that each of them on his part, in 
order to be maintained in the possession, endeavours to make it* 
.appear that he Is possessor ; and tjjat they reciprocally molest 
pno another by acts which may show; them to be in possession, 
And in these ca^ps, if it appears that one of the two has been in 
peaceable^iossession for the^pace of a year, before the disturbance 
given him by the Other, he will be maintained therein.* 

XVII. 

2143. The Question about the Possession is judged before that 

of the Property. — The controversies whereof the matter in dispute 

is to regulate between two persons, who pretend to be possessors 

of one and the sarpe thing, which of the two shall be maintained 

in the possession, ought to be instructed and decided without 

examining into the right of property. For the discussion of the 

titles necessary for deciding the right of property often demands 

delays, which the dispute about the possession cannot admit of. 

And seeing it is of importance not to leave two possessors exposed 

to the danger of the consequences of such a dispute, the matter 

touching the possession is regulated in the first place, and it is 

only after that*the same is fully ehdedihat inquiry is made into 

the right of property.* Thus, he # who is declared to be pdssess6r 
• - * 

possessing t% things which arc in comiftcrce, and that the ways of acquiring them are 
indefinite, ecclesiastical bcncficqg xannot be possessed but by persons who have a capa- 
city proportioned to the quality of the function, and who are inducted therein by the ways 
which the laws St the church have established for that pnrpose. St> that the right of pos- 
sesion }p. church Ancfices is judged, not h f the bare possession, bnt according to the 
clearest titles. * De Prcebend. c. earn qui lib. 6; — de Reg. Jur. c. 1, Ob. 6. See the ordi- 
nances of 1453, art. 75 ; 1493, # art 58 ; 1535, chpp. 9, art. 8 ; 1667, ti#. 15, art. 9 and 6. 

2, D. de i&n* actuq'priv. ; — d A l. § 3; — l. 2, C. wide vi. 

7 L . 85, # Z>. de acq. vtl amid. pees. ; — l. 3, C. d% interdictit. By the ordinance# of 
. franco, one Cannot ccfinmence his action for tie property till the question about thepo#* 
session has-been decided, and he who shall hare been condemned has folly satisfied the 
sentence, by restoring tike fruits and paying the cost^ai^Mamages, if any have been 
awarded ; and the parties are not suffered to join tlfcse tw demands of the possession 
and property together In one and the same actibn. See the ordinance Of 1607, tit 1 8, 
art. 4 and 5. See the following qrticle * * 
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lias the advantage .of retaining the possession whilst property 
remains undetermined.* 

XVIII. 

' ' ■' v,* v f ' r . ; 

2144. The Demand of the Possession ought to be made within the 
Year. — He who pretends to have been iiiterruptcd in his posses- 
sion ought to make" his Remand orcomplairit thereof; within the^ 
'year,- to be reckoned from the day of his being turned' out., of pp$' 
session^ For if he leaves hi^.adversary in possession for the spacp 
of a year, he has lost his own possession) whatever apparent right 
fete may have had to i& Bat he retains his action for the prop- 
erty. , * • 

XIX 

V- “ - ■ . • *» "q 

- 3140. If the Possession be doubtful* Judgment is given according 
to the Titles* or the Thing is sequestered. — If the question, touching 
the possession be doubtful, so that there does not appear ground 
enough to maintain any one of the possessors therein, the. posses- 
sion will be adjudged in favor of the person who shall have the 
most probable title ; or the judge will order the thing in contro- 
versy to be sequestered, until the question relating to the property, 
or that of the possession, shall be decided. 1 * 


SECTION II. 

OR i;HE CONNECTION BETWEEN POSSESSlOr AND PBOPEBTV, AND 
HOW ONE MAY ACQUIRE On LOSE TUB POSSESSION, 

* Aax.el. . ..... . t * 

3146. The flight to possess is acquired cotth the Properly. 
Seeing possession is naturally linked with the right**of property, 

and ought not to be separated from it,* whoever has acquired tiie 
«** » 

* £* 24, Zfc de rtioindk. * , 

1 L* 3, C. unde vi; — L 1, in f. D. de interdict. By the ordinances of France, the action 
for the possession ought to be begun within the year after die disturbance. See the ordi- 
nance of 153$, art. 61, and that pf 1067, t}fle 18, art. 4 and 5 V , w ^ j " * 

. kl Thisris a consequence of the preceding roles. See the ord!nanc«a;pf l453, art. 74; 
Of 1533, diap. 9, art* 3 y jH i of 1667* tit 15, art. 10, tft. ib. 

See the fourth section <w die title c f Deposit. L,. 9, 4 3, D.ekdob; — L 39, j£fc de ofag. 
vei amitl. pane. ;■*-/. 21 ^ \ 3 , 2 ). de appeif. ; — - l. 5, Cbd. quor. appit. 

• See the second article' of the first section. 

t ^ . * * . ; i; ' ' * 
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property ftf a thing either acquires at the same time the posses* 
sion ^hereof, or has a right to get it, and to recover it if he hacflost 
it. b * Thus, there are as many different causes* of possession as 
- these are different titles of property.* 

IL 

. • V-.- 

2147. Differihce between acquiring fye Right to possess, and 
acquiring the aqfual ’Possession. — We must not confound thef 
'ways of acquiring the right to possess, of which mention has 
befeij made in t]ie foregoing article) with the ways of entering and 
getting into pos&ssion, and of having a thing in one’s power to 
use it, to injoy it,, and to dispose of it The ways of acquiring 
the projferty of things, and by means of the property the right to 
possess 'them, are infinite. For one acquires them by a sale, by 
exchange, by donation, and by other different titles which the. laws 
have regulated. But there is only the effectual detention which 
puts us into the real and actual possession of what is ours. - And 
this detention is acquired in the manner that shall be explained in 
the sixteenth article, and the other articles which follow.* 1 


III. 


, 2148. In some Cases the Property may be acquired by the bare 
Effect of Possession. — The connection between the possession and 
the property has not only this first effect, that the property implies 
and gives the right to possess ; but it has also this second effect, 
that the possesion gives often t|je property. Thus, whoever ac- 
quires the possession of a thing, of which he may likewije have 
.the property, and which’ belongs to nobody, himself becomes mas- 
ter of it by the bare effect of the possession. For, by having in 
his poweW that which nobojJ/ has a right to take from him, he 
becomes at one and 4he» same time both possessor and proprietor 
thereof.* And this happens in seveigl cases, wjiich shall be ex- 
in theVifth and other follow!^ articles. 

h L • 52, D„ de acq.srer. dome * 

c L. 3, {«21, D. de acq . vel amitt. posse**. 

• 4 Qaantmdum rertyn dominium nanciscfmur jurd gentium quod redone natural! inter 
omnes homines pcraqne custodifor : quarundamf jure civil! ; id eat, jure proprio eivitatL 
nostro. J?. 1, D. de acq. rer. dom. ; — i 11, Inst, de rBr.^divis. As to the distinction be- 
tween tike law of nations and the civil fyw, of whidSmention is madeih this text, see 
what has been said thereof in the Treatise of ifics^ chap. 11, no. 1, ^ 32, 33, 39, and 
following; numbers. 

• } 12, Inst, de rer. tfiqjs.; — 1. fyD.de acq. rer. dom. 

% VOL . u : 72 
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. 9119. Inthese Cases the Possession is a Title for th& Property. 
—-All the .manners of acquiring the property by the pq^eeeiaioQ • 
axe so many ways, which make a part of those which f^tsure a ml 
the iaws give to mankind, for applying to their uae.the severs^ 
things whereof the possession is necessary* in order to havb tfoe'.use' 
of them. For tliere<are things which one uses without possessing 
'them, and which indeed cannot be possessed, whether it be be* 
cause of their nature, or because the use of them iaaa yet com* 
mon to all parsons; and there aje .others of which we cannot have 
the use without possessing them. Thus, we havg the ‘use of ‘the 
air, the light, the sea, rivers, highways, and many other things, 
without possessing them ; and we cannot use without possession 
that which is necessary for food and raiment, and for an infinite 
number of other different. uses. And it is this possession wh|ph 
is acquired, either by the titles which convey the property, or with- 
out any other title besides the events which put the thing? intp 
our hands, and which make them ours, as if it were by a deliver* 
ance of them to us by the divine providence which orders and, 
directs those events.* 


V. . 

2150, One acquires by Possession what no other Person he 
Right to. •— It is natural, according to the principles which ha$ 
been remarked in the preceding articles, that the things which, 
God has created for the use of particular persons, and which have 
not as yet passed into the .possession of any body) should belong 
to those who are the first' who /discover and .make use of them. 
Thus, whan mankind began to increase and multiply, those whp 
entered first into the lands which «>were not inhabited^, and toob 
possession 6f them, became justly n&stqrg o£ them.* 

' . ; V vi. ■ “ ^ 

2151. As if ove finds Precious Stones and other Things owl Bfe^. 
-—Those who discover, or who find without design, precious srone?, 
and other things of great value, in places where it is lawful, for tWm< 
to search for them, and to take them, become masters of them. 1 *- 

• , . . . . , * o ' * 

f § 1, IwAs 4* tit. ifcVii.; — eodL See the first, second, and third of the 

* L. 3, D. dt toeq. rer. dom: 1 i ^ . 

h LapUli, et gesexp© et eastera qu© in litter* marls iqreoiuntur, jure natk^h4'||^n to- * 



fwl tti? dsic.^i.'J possession' an# prescription. S5j^ 

';4, ’ ^ _ _ Vfc ,; . .;• 

2159. Property is acquired by ffitiuirig and WiW ; 

blasts, fowls, fishes, lyid etery thing that is taken, either in fifing 
ing jowling, or fishing, by those who ha*e a right thereto, belongs 
ter them as 'their property, by virtue of the seizure which they 
make 'of them. 1 * v ' u ' !f; 

VIII. 

* 2153. By* Captures from the J&temy.—* We acquire, likewise, by 
mptjiro- arid by. the right of wat, that which we take from the 
enemy# 1 

IX. 

2154. Tf one finds a Thing that is relinquished , or throufn away 
with Intention to give it to whosoever can catch it. — He who finds 
a thing that is abandoned, that is, of which he who was master of 
it quits and relinquishes the possession and property, not being 
willing to keep it any longer, becomes master of it ; m in the same 
manner as if it had never belonged to any body. And it is with 
much greater reason that those who gather up pieces of rnoitey, 
or other things, which princes or other persons throw among the 
multitude, out of magnificence, on some extraordinary occasions, 
acquire what falls into their hands. For besides the possession of 
a thing, which he who was master of it is not willing to keep any 
longer, they have his intention, which makes over the things tir 
those who catch them.® 

^enions Sant. $18, Inst, ds rer. divis. ; — l. 3, D. end. Wo havo not pot dchpti this article 
ihthe general terms; of an indefinite liberty to all persons to acquire the property of these 
kjaads of things, by discovering or finding diem. For according to our usage, the precious 
matters which are the produce of minesf for example, do not belong^ntircly to those who 
discover them, even in theif lands ; but the king has a right to a share of them, 

• which is regulated by the ordinances. See the fifth article of the* second section of the 
tiilct of Things & ^ 9 

\.1f\%gln8t. dearer, divis*.;— 1 1, $ 1, J): de*aeq. rer. dhm. It is to bo remarked on this 
article, tfrnt the liberty of hunting, fowling, and fishing is not permuted to all persons, in 
all places indifferently* See the eleventh articlrf of the first sectiqh ot the dtte of Thing*; 
and the remark on the fifiit article of the rffcune title. 

• 1 derer. divis. • It is also to be observed* on this article, that the spoil and 

booty taken from the enemy do* not always belong indifferently and entirely to those 
who iftake t fie capture. For the admiral, for instance,"^ p right to a sliore of 1 die prizes 
that are rated at sea. > • • ^ * 

** L. 1, D. pro derdicto $ 47, last, de rer. divis. See the third, fcwefltty'-efghth, and 
twenty^uth articles. ;• ■ * *V /; 

> ■ X.%4 7, D. de oof. ner. dfot./*— $ 4 C f Inst. de rer . divis. ; — JVbe/idfi, O 2, f 
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2165. Ora Thing 1 that was lost, the Ownct' wheif df- caia#6i>if$ 
found. — If be who has found a thing that was lost, having tiqne 
.all that was possible to find out the true owner, thaJb he might 
testore it to him, cannot leam who he is, he remains mmster of 'it, 
till He who was the owner appears and pitoves his right. 0 ' 


XL 


■ i i < ;■ 


2156. Or a Treasure. — .Although treasures be not of the num* 
her of things which arc lost or relinquished, orWhich nevefr 
belonged to any body, yet they who find them aequirelhe posses* 
sion and property of them on the terms regulate‘d bytheiaws; ( 
We call that a treasure which hath been hid ip 1 some place that it 
might not be found, and of which the proprietor, or his < heirs, or 
others having his right, do not appear; which has the same effect 
as if nobody had any right to them. p But if they should appear, 
it would be a theft not to restore the treasure to them. 11 


XII. , • .. , * 

2157. What Nature adds to a Ground belongs to the Master of 
the Ground.-— The proprietors of lands acquire the possession of 
that which nature adds to them, and which augments the land, 
'and is as it were an accession to it. Thus the insensible accretion 
Which may happen to a ground bordering on a river, by the effect 
of the water, accrues to the master of the said ground. But if an 
inundation, or the change of thp channel of a river, separates one 
part o£ a ground, and joins it to a neighbouring ground, the prop- 
erty of the said part will belong still to its,.first master. •For^ 
whereas What is added to a ground by an imperceptible aocretion 
cafinot be distinguished in order t6 be restored to anot&fer mastejy 
and may perhaps come from some other £dace than the neighbour- 
ing ground, one, may distinguish in those sudden changes that . 
Which belongs to every one. Thus, all these sort! ofaccjretioiJs 

4 If the owner carttaotbe found, it » die same thing as &the thing belonged to nobody. 
See the third article. See the first article of the first section, and the firsthand seegjjt$ ; ■“ 
articles of tire second section of EmJttgemenU which are formed hy Accidents. 

t, £. 31, 4 I, D. de aaj. rer. dom.;—l. 3, 4 penult. D. <ft jur. Jisci ; —l. tot C. de thaat»r.;- : 
— 4 39, lint. ifc rer: diet*. ; — 1^7, pis , D. soi. matr. v. Nov. Leon. 61. ! * •• 

9 D.l. 3V,4 1, D.de acq. rer. dfo; — v. /. tp, D. de ret vind. et t. 15, Di ted eetibjmefak 
Our usage as to treasures is different ftyn the Ittoman law. But seeing this 
not come Within the design of this book, and that it is of a large extent, We/S h p jfc jiifit Wy fc. 
plain it hem. ■« * ‘ ‘ 
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augment the ground only in sb mjneh as does not appear to remain 
fms^kfgiWBtear.^^v - 


:t2l5§» ;2%£ Possession of the Building is acquired to the Master 
of the. Grouped . — Buildings belong, to those who am masters of 
the ground on which they are built. For the edifice is an acces- 
sion which is added to the grouhd, and which cannot take awayi 
the. ground from*the proprietor. Thus, when one person builds 
$a»the ground of another, the buildirfg is acquired to the master of 
tbe grounch Ah^l when one builds on his own ground with mate- 
^rials that ^re not his own, he becomes master of them ; for, seeing 
the materials eanifot be separated from the ground but by demol- 
ishing the building, which it is for the public good not -to suffer, 
the- possession of. the building belongs to the master of the ground) 
and by virtue of that possession the property, with the charge of 
paying the value of the materials. But if there was put into this 
building any thing of great value, which it would be just to sep- 
arate from it, such as a statue* or other ornament, it would be 
Restored to the person who was master of it. For the right of 
hindering the separation of the materials is limited to what is 
deoessary for the building, and which, being a part thereof* cannot 
be- easily separated from it But if he who had made use of 
materials which were not his own had done it, knavishly, he 
would be liable to costa tind damages, and tp other penalties. 


which ihe quahty of the act. migl^. deserved . , s - 

ly. ..... . , 

■itdSSiM&t' It'Hike same Thing in Respect of Achat is pluntecL -*~£t is 
the same *thing with respect'tcP what is planted in agroundasit 
is^wrth buildings ; and «f, it happens that the master of s ground 
has plantecf iniitrees which were not his own* or that the owner 
edf th^trefes hle planted them in the ground of another person, 
and that they have taken root in it, they will belong to the master 
tfl ' thte grbUttd j V but he will be obliged to pay <he price of the 
' frelS, aiM'lie liable 'tio ' costs dnd damages, and other penalties, if 

. .*.' j ■■■•- - - ■;=■■ ■ •. .-Vi,.-.-.* »* ; 

a * 1 ‘-.i . -.1. ■. ■■ ■ - . - . 

/ J6.' 1 et 2{ D^deacq^fer. I, C de aMuvion. 6c4 the sixth the 

bf Engagenmnti which are formed by AccidfUfi* * \ 4 - > s v 

<bm. ft $ 

tfW& dvaw&r: dom, § 3, D* dk rti pindic.; ir~l. VhfH 

^ 72 *• 
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there'be ground for it, according to the ride ■ 
gding t articl€f. ,i ' - u " 


iiW ' 


M. 

HiA 


§iv>- •'<; 


XV. 


;j r. 
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2160. Possession of what is added to a Movable. — 7 The same 

n 


reason which makes the proprietor of a groi 
what’ is built or planned in it, holds likewise T 4 , t . . 

We things, and makes that which becomes inseparable fro tn 
movable to become the possession and property'of* him f wlio^M 
master of the movable. Thuk, a pi ece which is part of ^ mova£t<% 
that is made up of several pieces put together is^cqukeft' 
who owns the . movable, he paying the price which Ahat''jriece; 
might have been worth by itself. For what caftnbf£e saprira^q 
from the whole belongs to him who is master of the rest,o if 
what is added be of greater value than the movable j such p's a 
picture upon a Canvas, the value and dignity of the most precious; 
thing will draw to it the other which is of less value ; ® ariftth<£ 
painter will be master of the picture, he paying the price 5 of the* 
canvas. And it would be the same thing, if of a matter of little^ 
value there had been made a precious work, such as a statue . 5 of 
marble or brass, or a precious composition made of several mat 
ters of sihall vqlue. For, in all these cases, although ^jeire Haft 
been nothing ridded to the said materials, besides , the art which 
mpde the work out of them, he who gives being to a thing 
ought to be master of it ; * unless the workmanship were of less 
value than the matter, such as the engraving of seals on precious 
stones. Thus, in order to. judge to whom,, the things ‘ bright to 
belong after these sorts of changes, it is necessary to consider 4he 
circumstances of the quality of the work, of that of tljp matter,' 
of &ri’cahses for which the work han been made, if ' il fpr the 
usri bf ;thn persori whip made it, or of Vhe fforiqjter pf 

«» • ■ 

*, Jj. ®3, $ 3, D. de m v vindic. ; — 1. 9, 4 1 , D. da acq. ret. dam. f S 5*^2. S3; 'f-Uft 

vindic* Wehave not put down in Jhis article the excunpro of writing jipp$Y 
paper 1 ; for the text cit&i on this article ought to be understood cither of some othe^ma^- 
ter morb prifcibtuf thaifbur paper, or of writing which wouldp n6t d6^prVe ; &at the lAiltter ' 
upon which it is written Bhould be taken away from the master, as that HJ& 

ten in table-books made of wax in oisler to be blotted out. . $ut as to writing on puiy 
paper, it is most certain that the muster of the paper would not become master of i ‘ 


• mixture ofdlveft matters iplrirh did belong to sever 

tfceirm 
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^ Alld b y 

and otheft of the like nature, one may determine wbq jQifg fq 
have # thething; and likewise regulate what he who keeps the' 
thjbSg is to give, either for the matter or for the Workmanship. '? 


■>? ■ • • - ■' xvi. ' " ■ * • • 1 

; Possession consists. — All that has bj;cn said in 
■"ll^^Pg'wKcles jrelates to the caused winch may give us the^ 
V'^K'vbsi'on, or the right to possess : and we are now to consider 
?'Kj£w one, Dgcomes possessor, and the*ways of entering upon a real 
3 noLactua), possession . Seeing the use bf possession is to exercise 
tlbe right pf hr. 9 $erty, it implies three things : a just cause of pos- 
•ajessing a^ master, the intention to possess in this quality, and 
‘ detection. This intention is not understood of that *of a usurper, 
ojf of a knavish possessor, who has the intention to possess as 
master, but of him who is in reality master, or who possesses so 
a&ito have just reason to believe that he is master. The detention 
is understood, not only of him who has the thing in his. own bands, 
„• or { in his ppyfer ? but likewise of him who holds it by the interven- 
tion of other persons, such as a depositary, a tenant, a farmer. 
, ‘^Tithout the intention there is no possession. Thus, the pos- 
sessor of 1 a ground, in which there is a treasure unknown to him, 
apes not possess the treasure, although he possesses the place in 
• which it is, "Vyithout the detection the intention is useless, and 
does not make, the possession,. Thus, he whose thing has been 
stpien does i not possess it any longer. And without a just cause 
the detention is only a usurpations 


XV.IL 


. p', ^ • y hr. . j. • . ■. ; . ■ 1 ■ . - : - ‘ j'i i - , 

, 2163 . which one Jakes of his own Accord, wiihotff ^ 

preceding- T. The possession of the things >yhi<?h we ,aoqui|p 

by tfeeir falling •intb*our* hands, such as that which we find, and 
which has nok master, that which we take in hunting, a^id those 
tMngfWhioh we have a right to -take from the owners, as the spoil' 
of ah; enprhy, , le acThihd by the baje fact of our laying onrhancis, 
upomthqmi* >'7 -j ’ . 


of ^^ftrttsection. L. S,j 1, D. de atq. vdjtmto.&um , : 
4 \&keacq. k rkm. post . ; — l. 8, D. eoj.fi-l. 3, \ «&.£•. rt&hibejul.j— 
13, Z). de. qcq.pel amitf* jpow. We jAvo ex^Iatnld in the preamble! 
t8S %htkhkl ppaamipn and that whichnhe lam call civil. J&'JL 

ofr the first section. See '• 

■ rcr tfitjij. ; — f 1*2, Inst, eod.* Sep die third article pf thlakictioiL. 
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^...81,68^ Pps$e^ipn Which is 

The.pos3e&fUonof things, which, one acquiree fr.xq ofh?ir pempnsj, 
: ^rhp r hayjB/,^bem in their custody, ^oes. not .pass tq jf |h£. ni^ha.^ 

•• w Mch is jna^e.of. t^cni tq jjiny^ t^.^^ 

donor, pr oper person from whom, he purchases thena. , ; .Anpj|^^ ' 
saUl-person should jrefusp to 

.take possession of the tliipg by force, but ought ^p.^ye^liepp^pV 
to a. court of justice for obtaining it.* 


XIX. 


; '■'■ ft'.- .''JM 


'h '7-nir o|v r>>f 


2164. In what consists the Delivery which gives Ppfsessipn- ->»*' 
The delivery that is necessary for putting into posseksi&^tne per-^ 
son who purchases a thing otf another, consists in that which 
makes it to pass out of the power of the one into that.of theotjher. 
Thus, movables may be delivered from hand to hand, or one. ina^ 
transport them from one place to another, and pqt them into the. 
possession of him who* becomes master of them.* * 

xx. '• 

1 2165, Delivery and taking of Possession. ■ — The delivery } apd' 
the taking possession of movables does not always require ’that; 
they should be 'removed from one^ place to another ; ..but if is sufiL’> ( 
cient for putting then! into the possession of the. ; new maSRa^ 
either to leave them in his hands* if he had themalrcady^ as if a 
depositary should buy what was deposited with him ; t or, if they 
arc kept in. a place under iqek ^md key, to deliver tp ; him fhe kpy.' 
But if Vhey are neither kept under lock'and key, nor, easy tp he 
transported, such as materials for a building, one takespossessioif 
thereof by a bare view of, them, and by the intention of«him,who ’ 
parts yvith them) apd °f him who bedbme| n^aster of ijjiegau.' And 
there is alsoa kind of tacit delivery, which ip, fpadOiy^ 
will of the contracting parties, .as among those jfrnbjom 
goods in partnership. For, from the moment, of. the»‘,agrel 
.each of them begins -to possess-by the others the roods 'Which fh^ 
are willing to have in common.” * . . . V ” ’ 11 ' “ ? * 'V ^ ; 



1 Tj» 2d, iC. de pad: ,*-^7. 9, § 3, JOL ds ctdf» ‘ter. don/L 5, Dt de ofy/bd dto&t f* . 

See the Beventh ahicteof the thir^scetid*. ■' ■ 

; B See the following article, and tlid fifth &ticf dixth ardefos of the gfeeoM 
(fepwcf sf&d ». * * ■ ■■■""■ /*••. , ; 4u*»a> ..-if. 

at, a a* 

44, Intt. de nr. diets . *■ /. § 13, D. de ‘ 



' possess itivt Jutfb prescription;- . 801 . 

: ' ., ;. \ xri 

2166, Delivetyand taking Possession of Immovables. *-— As to 
2iEi&$ya1)tes, thosewho alienate them, either by. sale or by other 
tftle^ strip themselves of the possession by declaring only either thatf 
tt^’^vitt' not possess any longer, br that, if they still hold the Iatid 
or^yhbnient, it ' shall be only precariously, or by delivering tbb 
keys,if it is a piitee that is locked up. Apd the possession passed 
tO |he new master by the bare effect ofHhe intention to posse&p 
joined to some act which denotes his right, as if he goes in person 
to. the land hr tenement to take possession of it as master, although 
he cfo not £o overall the parts of it. And one may likewise take 
j^bssession jjf a land or tenement by a bare view thereof. 4 

XXII. . 


’ 2167. Delivery and taking Possession of Things which consist in 
Bights. — The delivery of that which consists in rights, such as a 
jurisdiction, a right which the lord of a manor has to oblige all 
his vassals and tenants to make use of his mills and ovens, an 
office, a service, a rent, and other goods of this nature, is made by 
giving up the titles, if there are any ; and if there be no titles, by 
the bare effect of the purchase, together with the common inten- 
tion of the contractors that the purchhser should put himself into 
possession. And one takes possession by acts which may have 
that effect. Thus, one takes possession of a jurisdiction by nam- 
ing officers to exercise it, receiving the fines and confiscations, and 
by exercising tfre other rights wiych depend thereon. Thus, One 
takes possession of an.office by tailing *the rank and place which 
jt entitles one to, and by exercising some function thereof. Thus, 
One takes possession of a service by using it for the purpose for 
which it was intended, and o # f h rent which one has acquired, or Of 

t other right, by giving* notice of the assignment, or of the title 
the purcSftsp, to the debtor, and by the enjoyment thereof.* 


£ 1, f S, D. pro todo. See (he sixth article of tht^second section of the 
nf Sale. • . . . . 

■ y 4 See the seventh Article of*the second section of the Contract 4 >f Sale. L. 9, { 1, Tt. de 
aeq. vel am fit. possess. ; — l. 18, 4 1, D. eod. According to the usage in France, instm- 
meSts of seizin, or taking 'possession, are drawn up by public notaries, in order to make , 
proof tberep£ Which serves to mark the time froy which prescription begins to. ran, 
'as.-iwll against those who shottld pretend to be proprietors, as against person* whohavg 
Other right* which are to last only a ccrtteA time,gn<!h%s a power of redemption l^oag. 
hw td Ae kindred of a family, or reserved by thcscontract of sale. . . 

/* 8«e r the fi(Ei article of the iirst’section of this tide, and the ninth article of the second 
USmof Ov GxarocteXSaU. * # . - . 
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2168. One can possess only a Thing which, is certain and. deter- 
tyined.^Wha.tevet may be the nature of the thing which* one 
ought to have the possession of, whether it bo movable-or imrajov* 
able, <»< tome right., oiie can never possess but *a thing which^h#, , 
certaih and determined ; that is, such as<wie may know precisely' 
What haa been possessed* Thus, one may posses# either Un Stttm 
field, or a distinct part of "the said field, as such a particular- acre, 
or even an undivided portion thereof, as a fourth part or a moiety* - 
enjoying the fruits thereof in proportion. But one cUrindt pos^ss, 
an uncertain portion of a ground or field, as if civ's had purchased 
a portion not yet determined Which one had in a ground, sUchtft , 
should appear to belong to him, his right not- *being as* yet ad- 
justed! For possession implying the detention of the thing, One- 
cannot possess, no more than he can hold indefinitely, an unCer^ 
tain thing, which one.does not know what it consists in. f ■ u -* i ' 

XXIV. 

2169. How the Possession is preserved. — The possession being 

once acquired^ the possessor regains it afterwards, by the 1 bare 
effect of his intention to keep it, joined to the right and liberty of 
using the thing wfien lie pleases ; whether he puts in execution 
the said liberty by making use of the thing, or whether he lets it 
alone without touching it. Thus, one possesses not only the lands 
which he cultivates, and of which he gathers the fruits, but also 
those which he lets lie uncultivated, and which Jie never goes 
near,* provided only- that he do not suffer the possession of them 
tu be usurped by other persons. . . 

xxv* 

2170. One retains the Possession by other > Persons. *— ■ The ps<K 
prietor preserves ".likewise his possession by the hands of other 
persons who possess in his name, - such as a farmerfa depositary*'' 
ha who has borrowed a things the creditor who has it ln 

the - Usufructuary” and other persons who hoid the 4hing& by 
of the like nataife. 11 . -• ’ 

acquit* vd aipiUf po$M$$. ; — L 26, tod. - 866. the sixteenth article. '•*« i; 

' « L. 4, C. it acq. H ref. jot*. 1 ‘ f *. m ^ ; 

* L. 9, D. de acq. vd am. poss. See the eighth, ninth, and - tenth, articles of fhe jffftfc 
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2171. One may take Possession either himself, or by other Per > 
SQUft — One may take possession of a thing either himself, or by 
a. factor or agent.. . .And he who gives it away may likewise de» 
$?«* it either himself, or by his agent. And minors acquire 4he 
possession by , their guardians, as the guardians may also deliver 
tf& ! goods of minors which are alienated.*, 

v . xxvil * ^ . 

.217% The Possessor succeeds- to the Bight of his Author.*-* lie 
Wh6‘ enterfc into* the possession of a thing which he acquires from. 

^ another succeeds to the same right, and possesses neither tnqre 
npr less sthan his ’author did possess. Thus, he who purchases 
lands, and is put into possession of them, will possess, in the same, 
manner as the seller did, the services which may*be due to the 
said lands, and will be subject to the services which they may 
owe. 1 

XXVIII. 

2173. One loses the Possession of what one alienates or relink 
quishes. — - As possession is acquired by the intention to possess, 
joined with the actual detention of the thing, it is likewise lost by 
the intention of not possessing any ldhger, the owner putting out 
of his hands and out of his power that which he did possess ; 
whether it be that he alienates it to . another, or relinquishes it, he 
parting therewith with intention ijever to have it any more. And 
the bare intention not do possess any kftiger is of itself sufficient 
to deprive one of the possession, as it happens to the seller whom 
the buyer entreats to keep for some time the thing that is sold] 
for it is dot any longer the seller Who possesses it, but the buyer 

£? . xxix. 

.#174. Things that cure lost , and those which art thrown into tke 
Se& in a Hanger of Shipwreck, ari not relinquished. -n~ We mugt 
hot reckfln in the number of things relinquished those which one 

V L. l,t2,D. it abq. vd amitt. pom. }-—d. 1. 1, 1*20 j— 4. $0, $ i,D. de acq. ret. dmi,t 

i - .. !>. dt ftcqi rtr. ddm. i: “■ '• . . 

: ’ ** A 153, D. do rtg. jvr.s-ml.%, D. it acq. vd amtt, 8, $ 8,«rf./-14T, 

fmt.de nr.fipu. 4 • • * , 
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has lost, 03 , that which is thrown into the sea in a danger of ship* 
wreck to save the* vessel, or those which are lost in a shipwreck ; 
For although the owners of those things lose the possession of 
them, yet. they retain the property, and the right to 'recover them. 
Thus, those who find things of this kind cannot make themselves 
masters of them ; but are obliged to restore them, pursuant to ;the 
rules explained intfieir place. 11 * f> 


XXX. 

s . 2175. One loses his Possession 'by the Possession of 'jaMikefJPpr* ■ 
son* — Possession is likewise lost when another eomes ..'to pogisefB, 
and has been in possession for the gp&ce of a year. v . l^or a year^ 
possession even in the person of a usurper, if it has been peaceable 
ami unmolested, makes him to be considered as a just jtossessox;, 
and even as master, until the true owner makes out his right itf 
order to recover his possession. 0 


SECTION III. 

OP THE EFFECTS OF POSSESSION. 

« 

* Art. L 

2176. The First Effect of Possession is the Enjoyment . — Tthe 
most natural effect of possession is to put the property in use, and 
to give to the proprietor the actual exercise of his •right, by enjoy- 
ing the thing, and disposing of it. And it is for the sake of this 
use, that the possession is naturally linked to the property.* 

1L* ■ :: > 

2177. Another Effect is to acquire in e&rtatn CasesyieProptrty 
at the same Time that one enters upon Possession- -^This is als ^ 
another effect of possession, thalt, in many cases explained fih tkgj: 
foregoing section, it ( gives the property. • Atid it is even by posse** 

sion that men naturally began to acquire the dominion of 
• * ( ' . ■ 

■ L. 44,2>.rf« acq- rer. dom.; — h 21, § 1, D. de acq. vd amxtt. po&4. ;+—d. I*f £*See ditf 5 
first article of the flvot Section, anduhe first article of the second section of JBhsqagemwdgv 
which are formed by Accidents.* I * . .... 

° L. 2, C. unde vL See the eighteenth article of the first section. 

.• L. 8, €. de cog, ef ret. pass. See the second article of the first lection* 
a . * L. 1, § 1, D. de acq. e el amitt.poes .; — $ 18, Inst, d^rer. divis. Soe the first ; 

^ |he second section. t . 
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Thus, possession is in one sense the cause of property ; arid, on 
the qofttrary, it is the effect of it in another sense, in the cases 
where one acquires the property before he can enter into posse's* 
siori*; as if Oile buys a thing which is riot delivered at the time of 
tKe purchasS. 1?or, iii this case, the prqperty gives the right td 
have ihe possession. 

. . III. 

• • 

• 2178. Another Effect , to acquire the Property by a long Posses * 
sXorL —iPo^ession hath likewise this effect, chat if, in the time that . 
ottfe’ acquires, it,. tile property is not joined therewith, it follows the 
^possession* not in. the same instant that one enters into posses- 
sion, as in the case mentioned in the preceding article; but by a 
possession that is continued during the time regulated for ptt£ 
scribing. Thus, he who buys a thing which he believes the seller 
to be owner of, and which yet belongs to another, does riot becorife 
. master of it in the moment that it is delivered to him by the seller; 
-‘but if he continues to possess it during the time limited for pre- 
scription, he will become master of it, even although the person of 
whom he bought it had possessed it knavislily. 0 

IV. 

2179. Another Effect is to maJee the Possessor be considered as 
Master . — - This is likewise another effect of possession, that the 
possessor is considered as master of the thing, although it may 
happen that lie Is not so. d 

■ V. . . .:■**; 

2180. Effect of a Fair and Honest Possession. — The possession 
of him who possesses with a* good conscience has*this effect, that, 
#h^ehe' is ignorant of any better right to the thiqg than his own, 

enjtws and foakes his own the fruits which he gathers, and not 


idSejWhich he reaps from tile ground by hi# own ii 
bhf likewise thqse wlpch the ground produces' without culture^. 
FOP^as hias been remarked in *another place, his sincere aiid 
riglttbelief of hi» own right is to him instead of truth, and makes 
Mm look, upon. himself, and be looked* upon by others, as right 
owner of the thing, whilst his upright belief is not interrupted ly 

' * / " *. 

e Inst.de usuoap. et'ldntt'.tMp. pntscr.;—v.I. 86, D. de utu «{ usufl 1 . leg.'; — \ 7, Inst, de 
'~meapfet rtWpji . * * " " . 

. : f Sec the first article of the fourth section ot PiSoft. ~ . . . * - v 

' Von. i. ' ’ *.73 
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any demaijd. And if it happens that the thing is evicted from 
him, he shall restore no part of what he, -enjoyed before the de- 
mand.* But he will be obliged to restore the fruits whidh,. jie 
reaped after, the demand. For he ought to hava acquiesced 4» tj\e 
demand, seeing it was just, as appears by the eyent„cff the evic- 
tion ; and after the demand he could not pretend any longer to be 
ignorant of the right of jthe true owner, which ignorance 
fcattse of his honesty and integrity.* 


. , . ... • vi . 

y 2181. Effect of a Knavish Possession . ~r The possession c ^ 
who possesses knavishly has this effect, that it hinders^ him from 
prescribing,* and obliges him to restore, not only the fruits which 
he has cryoyed, but likewise those which, a careful husband might 
have reaped from the land or tenement which, he was, in posses- 
sion of. 11 


VII. 

2182. Possession by Force.— All that has been said of posses- 
sion in this and the preceding sections ought not to be understood 
of the possession of usurpers, and of knavish possessors, who 
know they possess what they have nc^ right to. For not only are 
they not considered as possessors, but they arc punished according 
to the quality of their attempt. And it is the same thing with re- 
spect to those who, being commanded by a court of justice to quit 
their possession, although it may have been just ip its beginning, 
do not, obey the sentence.* • And they are turned out of possession 
with all the force that their resistance may make necessary, and 
■undergo the penalties which their disobedience may deserve. But 
this force cannot be employed Except by authority. t>f justice, 
which allows of no other force except wjiat i%in her own h,ancU^ 

• L. 48, D. de acg. rer. dom. ;—l 25, j 1, D. de tour. ; — /. 136, Dfdertg.jwr. 'V , 
f See the fifth nod fixth articles of the third section of More&i CfeX*, aid Dqfyym 
See the ninth and tepjth articles of the s^jne section, touching the eases wbem the hojjpMi , 
‘•fidnpright possessor restores the fruits gathered betpro the demand. 

S $3, Intf.ds vemxtp. along. Ump.pmecript.:—l. 3,^3, D.-kacq.wlam. pm 
h. See the thirteenth article of Interest, Costs, and Damages, • , « * . ■' »' < i - 

1 A I, i 8,2?. de vi etdevi arm. ;~-l. 68, D. de rti tmdic. 
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SECTION IV. 

dl* StRB NArfUM S A Nrt* USE oe PREidRIPTION', AND OP TAB MAN NAN 

in wnidH it is acquired. 

• * 

The Nttfoere and Use of Prescriptions .•« — Nobody is igno- 
rant of this advantage, among others, of prescriptions, that they 
ascertain to possessors the property of estates, after a possession 
that, has lasted, during the time* regulated by law. But although 
prescriptions seem naturally to be necessary for this use, yet they 
„wete not /o by the divine* law, which ordained that die estates 
which were alienated should return to the first possessors every 
fiftieth year, to be computed from the day of establishing that 
QSSge, and that one should have poweT to alienate only the enjoy- 
ment of his estate for the number of years which should remain 
from the day of the alienation to the said fiftieth year, which was 
to restore all estates to the families ol the first possessors. And like- 
wise these alienations could not be made, except with a perpetual 
pOtver of redeeming the estate whenever they would. It Was only 
houses situated within walled towns, and which belonged to others 
than Levites, that could be alienated for ever.® 

2181. This divine law, which prohibited perpetual alienations, 
in order to extinguish the desire of increasing our possessions, 
abolished by that means prescriptions. But the letter of this law 
bcihg no longejr in force, and alienations, which transfer the prop- 
erty for ever, being allowed with us, ‘die use of prescriptions is 
.Wholly natural in the state and condition we are in ; and so ne- 
cessary, that without this remedy, every purchase! and every pos- 
sessor being liable to be troqjifed to all eternity, there would never 
b6 arty perfect assurance of a sure and peaceable possession. And 
even those Wl\p should chance to have the oldebt.possession would 
have most .reason to be afraid, if together with their possession 
they li&d not preserved 'their titles. . * 

2185. And therefore, although there were no other reason to jus- 
tify the use of prescriptions besides tha public advantage of ascer- 
taining the quiet and tranquillity of possessors, it would be just to 
prevent ‘the property of things from filing always *in an uncer- 
tainty, leaving still to the proprietora»a*tfme sufficient for recover- 
- ing the possession of their estates.** * But it piay bd* said further, 


• Lent, xxv 8 


h L. 1, D de usurp et usue 
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rihat - prescriptions have otherwise their justice and* 
Toundedupon the principle which has 
pdsstession .being qaturally linked to the right of property; itiaPjttlfc 
to presume, that,' as it is the master who ought to possessed hh / ; 
who possesses ought to be master ; andthat the ancient proprietor 
has not been deprived of his possession, without just oauae£i ' t r 
2186. . Prescription of all Sorts of Rights, — - The same reasotte 
jvhieli make that a long possession acquires the property, and t^at 
it strips the' ancient proprietor, make likewise that all sorts of> 
rights and acquisitions are acquired and lost, by .the effect of ' time. 
Thus, a creditor who has omitted to demand wh^t'is due to Mm,.. 


within the time regulated by the law,,, has lost his debt, and, ‘Hie 
debtor is. discharged from it Thus, he who has enjoyed a rent * 
out, of an estate during the time regulated for prescription* cannot 
afterwards be deprived of it, although he should have no other 
title besides his long enjoyment of it Thus, he who has ceased 
to enjoy a service during the time limited for prescription has lost 
the right to it : and, on the contrary, he who enjoys a service, air 
though without a title, acquires the right to it by a long enjoy- 
ment, unless there be some custom which directs otherwise. 4 And, 
in general, all sorts of pretensions, and rights of all kinds whatso- 
ever, are acquired and lost by prescription, unless they be such as 
the laws have particularly excepted. Thus, we see two effects of 
prescription, or rather two sorts of prescription. One which ac- 
quires to the ^possessor the property of what . he , possesses, and 
which divests the proprietor of his right because of his pot possess- 
ing; and the other, by whjch ali ‘other kindsof rights arc acquired 
or lostj Vhether there be any possession of them, as in the case of 
the enjoyment qf a service, or whether there bo no possession at' 
all, as in the loss of a debt for want of demanding it. , 

2187. All these sorts of prescriptions, by jyhich rights are ac- 
quired or lost, are grounded upon this presumption,!!**! he who 
enjoys a right is Supposed to have some just title *to it, without 
which he had no£ beep suffered to enjoy it so long; that he* who 
ceases to exercife a. right has*«been divested of 4 hy some just 
cause; andthat he who has. tarried, so long, time without demand- 
ing his debt has either received payment 4 of it; or .been conviqctd* 
that nothing was due to him. 


■* Sec the thirteenth article of the first Section. 

* See the eleventh article of this section, and the places which are there quoted 
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¥*0tS8- r 3Hao < 4Sh*M> tf Rates fonemtiitg Prescription*. —■ We must 
dh&QgttiSh 1 two Anris of Titles relating to prescriptions; those Nfctch 
tan&fni the' different manners in which the laws have regulated the 
time for prescribing * and those which respect the nature of pm* 
scftptHra* and their use; that which may be subject to prescription; 
and that which is nofr; that which renders prescription just or 
vicious ; the persons against whom prescription docs not run ; and 
w^at sort of possession ‘it is that re required for prescribing; what 
•play interrupt prescription ; and other matters of the like nature. 
JThese.are hUtural rules of equity ; blit those which mark the times 
of prescriptions £te only arbitrary laws. For nature does not fix 
what tim^ is precisely neaessary for prescribing. So that these 
hlles may be changed, and they are different in divers places : and 
thiB diversity is seen even in the Roman law, where' prescriptions 
have been differently regulated in different times. 

2189. Seeing the design of this book respects chiefly the rales 
of equity, we shall explain here those which are of this kind in the 
matter of prescriptions : and as to those rules which regulate only 
the time of prescriptions, wfe have not thought proper to put them 
doWn in articles, in the sections of this title, judging it t6 be suffi* 
cient to take notice of them here in the preamble. For besides 
that the times of prescriptions are differently regulated in many of 
the provinces of France, there are even some of the provinces 
which are governed according to the written law, in which they 
do not observe the several times limited for prescription* by the 
Roman law. ^Thus, it will be sufficient to give here a short ab- 
stract of what was ipjase touching this* matter in the time .of Jus- 

t tinian. And it wi|| be easy for t every one to see, fn evefy place, 
what the usage of that place is, as to the times of prescription^ 
and whAsein the several usages differ from the Roman law, or 
agree with it. • • t * * 

2190. Prescription in movables was acquired in the space of 
three - years.* As to immovables, the Romans made different dis- 
tinctions in the prescription of 'them. The fair»and* honest pos- 
sessor, who had a title, prescribed by a possession of ten year* 
dm oUg those who were preseht, apd of twenty years among those 
x£ho were abseAt, Although the person* of whom he purchased had 
possessed it knavishly. And they reputed thbse to bo present 

• 

* L tin C de tl suc.fran$ ;—*Tn8t/de usue et long, temp prmcr . 
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who had their abode in one and the same < proytiie^* / 
possessed without a title prescribed by a possessioitj of 
years, and after thflt time he could not be molested by the jwdijri- 
etor,* Actions, that is, the right to make demands in -a court of 
justice, such as Ahe demand of an inheritance, of a legacy; avdebt, 


a service, and other rights, were prescribed* in thirty years.* 1 The 
action for recovering, a mortgage did not .prescribe; but in the space 
qf forty years, when the thing mortgaged was in the possession: '.oft 
the debtor, or. of his heirs, or even in the hands, of’ a third persoft; . 
if the debtor was still living. 'Thus, the hypothecary action lasted' 
longer in this case than the bare personal action. After <*he death' 
of the debtor, it lasted only thirty ye^rs. 1 All the. othgr sorts of: 
prescriptions of goods or rights, of - what 'nature soever thgy were,, 
and as to which it might have been pretended that they ought not. 
to prescribe in thirty years, were regulated to forty years ; even 
as- to goods and rights belonging to the church,; and to the 
public. 1 

2191. All these different prescriptions have been reduced in 
many of the provinces of France, which have their peculiar cus- 
toms, and even in those provinces which are governed by the 
Roman law, to one bare prescription of thirty years. And in the 
others they observe these different prescriptions of ten, twenty, 
thirty, forty years. And there are even some of them which have 
made some changes therein, and which have received the pre- 
scription of thirty years only for personal and mobilary actibns, 
and have extended the other prescriptions to forty years. 

2192., It is not necessary f to consider the motives ctf these differ- 
ent dispositions of the Roman law, nor the reasons why they are 
lift observed in many of the customs. Every usage hath its views, ' 
and considers in the opposite usages, their inconvenience?. And 
it sufficeth to remark here what is common to all these, different 
dispositions of the Roman law, and of the customs, -to what 
concerns the times' of prescriptions, which consists in* two views : 
one, to leave to tly» owners of things; hnd to those who pretend to 
any rights, a certain time to' recover them ; and the other, to give 


f L. 11, C.de prater. fanf. temp.f — A&w.lM, c. ylt. C.de ptatcr. long. temp. * 

* L.t, Cifh prater. SOvd Mann. # , 

* L. 8 , C. de prater. 30 eel 40 annt , 

1 L. 7, i l, C. de prater. 30 cel 40*arfn. 1 * — d.V. if 2. 

1 L. 4, C. de prater. 30 v el 40 ami. Seethe second article of the fifth section, and th 
•cmarks which arc there made. 2\t)t>. 131, e. 6. 
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qaiettoliose whom others would disturb in their 
possessions, or in theirrights,after the said time is expired* : . 

|U9<3. We must takjp notice here of the difference which the 
Roman law makes between prescription in general and that kind 
of it which m they distinguished by the name of usucapio. By usu- 
capio t they meant the manner off acquiring the property of things 
fay the effect of ihem.“ Arid prescription < had«also the same mean* 
mg» but it signified, moreover, the manner of acquiring and losing 
.a]} sorts of rights and actions, by the same effect of the time regu- 
lated - by low. We make this ^remark here, only to acquaint the 
reader that these twp words , prasscriptio and usucapio, which we 
shall- meq£ with in sgven^ laws quoted on this title, are to be 
* taken in,ft)e sense which the word prescription shaU have -in the 
articles.where the said laws shall be quoted. For \vc shall never 
make use of the word usucapio ; that of prescription being com- 
mon, by our usage, both to the manner of acquiring the property 
of things, and to that of acquiring and losing all sorts of rights, by; 
the effect of time. 

2194. Besides these several sorts of prescriptions of the Roman 
law which have been just now mentioned, there are in France 
other sorts of prescriptions established by the ordinances, and 
by some customs which have regulated the time, which may 
be here added to the other sorts of prescriptions which have been 
mentioned : — • 

The Power of Redemption belonging to the Kindred of a Family . 
— The action which the kindred of a family have for redeeming 
lands that are bold out of the faifrily to, strangers, which is, estab- 
lished in general throughout - the whole kingdom, by an ordinance 
’of the month of November, 1581,’ and in particular, by several cuar 
toms, proscribes in the space of one year, according to the said or- 
dinance and the customs. . • * 

Rescissions .* — Rescissions and restitutions of things to their 
former state prescribe in ten years, pursuant to ’the ordinance of 
1510/art. 46, and that of 1535, § 8, art. 38, as jtfialL be observed 
in the prcamble > to thq -first section. of tlje title* of Rescission, > 

Servants ’ Wages.-— Actions for the wages of servants prescribe 
in* one year, according, to the ordinance of 1510, art. 67* And 
some customs have also fixed to one year the fees or demands -of 
physicians, apothecaries, and ,siprgeons % 1 * 


m V. t. un. C Sc u* neap. transf. ; — Inst, dt vsucap 



87$ TUB CIVIL LA\W . 

:' i; ;. Jskj 

Merchants' Accounts, and Tradesmen's Bills. -*-■ The ac^ai^ ^'' 
merobauts who sell by retail, aud tradesmen's bills, pft^Wibe ^idQSjat 
months’ time, according to the ordinance o£- 1639, art. 1& ».*>•» * v 

2195. Peremption of Instance. - — The actions /Which one ceases 
to prosecute for three years together, without any proceedings in 
the cause, are lost by a prescription which is called peremption, 
which has this effect; that the instance is annulled; and has ndtso 
much as the effect to interrupt the prescription. And if thetde- 
mand were *not already extinguished by prescription, and: the 
plaintiff had a mind to proseebte it, he would be obliged to begin 
a new instance, according to the ordinance qf 1503, art.15. 
This peremption has some relation to what Justiniah ha^ ordained; ( 
that instances should not last longer than three years.*’ •Whieh it 
is not our business to explain in this place ; for besides that this 
regulation does not agree with our usage, this' matter does not 
come within the design of this book. 

Art. I. 

2196. Definition of Prescription. — Prescription is ^Muuicr of 
acquiring and losing the right of property in a thffflprand all 
other rights, by the efTect of time. Thus, a fair and holiest pos- 
sessor acquires the property of an estate by a peaceable' possession 
during the time regulated by law ; and the ancient proprietor is 
stripped thereof, for having ceased to possess it, or to demand it, 
during the said time. Thus, a creditor loses his debt, for having 
omitted to demand it Within the, time limited for prescription, and 
the debtor is discharged frOm it by the long, silence of his oreditor. 
Thus, other rights are acquired by a long enjoyment, and are lost 
for want of exercising them.* 

II. 

2197. The Motive of Prescription, and its Effect.^-*' Seeing pre- 
scriptions have been established .for the public good, that the 
property of thills and other rights may not be always in ah un- 
certainty, he Who has acquired l the prescription has no need of a 
title ; the prescription being to him instead of a title.** 

» F.m5,G<6 j«iU , , ‘ 

. * L, 3, D, tie usurp • et t«wc. Set the ninth article. & S, C. de prtescr. longi temp . 

. * L, 1 , D, de usurp, et usuc. This article Is to* be understood only of prescriptions which 
may bo acquired* without, a Aide, and not of the prescription of ten and twenty years, of 
which mention lias been made in the preamble, and which supposes a title. 
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• 2ld§. When it is acquired, — Prescription being founded on the 
dunttion of the possession during the time regulated by law, it is 
acquired oply after the sdid time is elapsed. 0 

■,;/ . iv- 

■* 2199. The Possessor joins to his Possossioh that of his Author. 
a possessor chances to die before he has acquired the prescrip* 
•tion, and his heir continues in possession, we join together the 
time of thd possession of the one and the other, and the prescrip- 
tion is accfbired to the heir after the possession of his author and 
^his oWn joined* together have lasted the time regulated for pre- 
scribing.* And the* game thing holds in the possession of the buyer 
joined to that of the seller to whom he succeeds, and in the pos- 
session of the donee and donor, of the legatee and testator, and in 
the same manner of all those who possess successively, having 
right the one from the other.* 1 

c U. 6 et 7, D. de usurp, et usuc.; — l. 15, D. de div. temp, pnrscr. We have conceived 
this rule m these general terms, after the time of the prescription is elapsed, because in 
whatever sense wo understand this time, whether it be that we will have the prescription to 
end. at the beginning of the last day, or onjy the last moment of tho last day, it holds still 
true, that the time necessary to prescribe must be elapsed. Which wc have done to avoid 
saying that the prescription is acquired only at tho lust moment of the time regulated for 
prescribing; because this expression would be contrary to the texts cited on this article. 
But according to our usage, prescription is acquired only at the last moment of the last 
day. And a demdnd made ou the last day would interrupt the prescription. For ah 
though the effect of prescription be favorable, when it is once acquired yet this favor is 
not extended so far as to shorten the time tfat is necessary for stripping proprietors of 
their right. And that which can hinder the prcscrfjfLton before it be* acquired ought to 
bo favorably received for ^instating the owngr in his rigid. Thus, it is just to receive a 
demand for interrupting tho prescription, provided tho last moment be not yet expired, 
according to # the rule which was observe^ in the Homan law for those kinds of actions 
which were caftled temporal, in which description liad not its effccyill after the last mo- 
ment was expired. L. 6 , D. de old ft action . Which was also observed, as wc likewise do, 
in computing of minority, which in France ends only at the last moment of the 

age of twenty-five jfenrs, as shall be shown in the twentieth article of the second section 
of the iksetesioq of Contracts. And in tine,* wherever ten, or twenty, or thirty yearn are 
nccessaf v for a prescription* the years ought to be understood according to the ordinary 
computation, which comprehends all the momdhts of all the days Accessary to make up 
the year. £nd this computation is particularly just in the prescriptions which, one law 
terrgs odious. L ult Cbtj. de arin. excep.;—v.L Sf, D. de divers, temp, preesoript. To 
which we may add, that the textf cited upon this article do not speak of all sorts of pre- 
scriptions indifferently, but only of that particular kind j>f prescription which the Botnans 
called usucapio, and therefore they ought not to be defended to the other Kinds of pre- 
scriptions which wo do not distinguish from usucapio. Sec the difference between pre* 
script ion in general and t^fekind °f it called usucapio, at the end of the preamble to thie 
section. # # • * « 

d L. 14, $ *1, D . de div. tem. prtrscr. ; — l, 9j § *$0, D. pro empture ; — l. 76, \ 1, Z). de 
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V. 

2200. A Case where the Possession of another than the Author 
avails the Possessor. — Possession is not only; continued betWeeA 
two possessors, one of whom derives his right from the other ; but 
it may happen that a possessor may acquire the prescription by 
joining to his possession that of another 'person, from whom hd 
does not derive his right.'- Thus, for example, if ah heir possesses 
during some time a thing bequeathed to another person before it 
is delivered to the legatee, whether it be that they wait for the ‘ 
event of the condition of the legacy, or that it is occasioned barely 
through delay, the time of that possession will ser/e to acquire the 
prescription to the said legatee, although he does not $erivfe his ( 
right from the heir.* For the possession of the testamentary’ liteif, 
who represents the testator, is considered, as if it Were the'testatOr 
himself who had possessed. Thus, in the like cases, it is by 
equity, according to the circumstances, that we are tb judge if the 
possessions of several persons may be joined.* 

VI. 

2201. Possessions Interrvpted. — The possessions of divets pos- 

sessors, who succeed the one to the other, are joined only in the 
cases where they follow one another without interruption^ But if 
there be any interval of another possession of a third person who 
has interrupted those possessions, the possessions which had pre- 
ceded the said interruption would be useless to the last possessor. 
For prescription is acquired «coly by a continued possession, 
which cne enjoys peaceably during all the time regulated for pre- 
scribing.* * 

cotitt. empt . ; — l. 13, 4 10, t>. deacq. vdamitt. poss.;—l. 13, 4 H> D. eod.^-l. 11, C. de 
prate, long. temp. * ,■ 

* L. 13, 4 14, />. de aeq. vd amitt. post. 

f L. \4, fa. de divers'Jtemp. prater. t ° '"*• 

■ t L 13, 4 t, D.de div. temp, prtrscr. ; — L 20, D. de usurp, et usee. But If this interrup- 
tioa had been caused, only by some usurpation, or by a trouble given without any just 
ground; os If A thinVpcrspn had rccovetred tho thing at lata from tone of the possessors 
Under a fjil&e title, and bt a sentence which wits afterwards 'reversed' upon an appeal ; tills 
trouble haring ceased, wonld it not ije just, not only to join together the possessions, but 
cron to n&it to them tlio time of the snldtrouMe 4 Since it Mil be true, that, theCoi- 
mer trouble not having -proceeded fttrtn him who should occasion the new interruption, it 
WoUld be altiogodtcr ksoless to-hiA.; ahd that the possessor would havfc retained his right 
dating an totertaptibn which Wb&lfi V fo'Urtifjb have been only An Uiljust tronhle, and 
^ Arhlch A-oAldnot have hindered hint froftv'reftiaining tnnstAr, an intention to possess, 
which had the same effect As possession, and rendefed’fas coaffiion like tb that of a pos- 
sessor thrust out of possession f>y force, who is nevertheless (considered as possessor. 
L. 17, D. de aeq. vd amitt. pons. See tho twenty-fourth article of the second section. ' 
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VII. 

. 2202. Interval* without any apparent Possession. — The intervals 
XQ .which the possessor ceases to exercise his .possession do not 
interrupt it, and do hot hinder him from continuing his prescrip- 
tion. Thuj, when a possessor, being either absent, or negligent, 
ceases for some years te go upon his estate and to cultivate it, lie 
retains nevertheless his possession. And he joins not only the 
times of his actual exfercise of his possession, but he adds to them 
•likewise the interval wherein he ceased to exercise it. h 

Vnl 

( 2203. IntervAl without a •Possessor, which does not, interrupt the 

' Prescription.- — Ifmay happen that there may be an interval with- 
out a possessor, which does not interrupt the prescription. Thus, 
when an executor, who was either absent or was ignorant of his 
right,* does not take possession of the estate till some time after 
the succession has been opqn, lie will nevertheless join to his pos- 
session that of the deceased, and even the time of the interval be- 
tween the falling of the inheritance and his entering to the posses- 
sion of it For the goods are preserved to the future heir or 
executor, and are as it were possessed by the inheritance itself, 
which holds the place of master. 1 

IX. 

2204. What Things myy he prescribed. — We may acquire by 
prescription all things which are # in commerce, and of which we 
may have the property, 1 if the law makes no exception thereto, as 
will appear in the Qfth section. 

. . ■ » X. 

2205. Rights and <Aciiqns ^prescribe. — The usd of prescription 
is not onl/to, acquire the property to those who have prescribed 
by possession, and to divest the- proprietors of it, , who have suf- 
fered^ 1 others. to prescribe ; but there is yet another use of prescrip- 
tions, ha which possession is not necessary, whiph* is that of annul 

h Za \. G r <k ocg. ei ret.*po$s See the twenty-fourth article of die second section. 

1 13, f 9, inf. D. quod vi out dam.;~rl 9]L t \ 5,£.<fe wvrp*et asm?., Thip ajtide 
may be allied likewise to dm pr next ofjtli, wbo fiUcceedV tp QTie dying in* 

testate, although by our nsaga he be spifhd and^pep^ssed of thecstate^y the deafh of 
bim to whom, b® succeeds. For.tf! ignorent ojjhis right, be doee not possess tfie 
goods although be.be master oft^m* 

i This isa consequence of theWtes explained In the ftrst twp articles, . 



.870 


THE CIVIL XAW. [PAHT I. BOOK III. 

ling the rights and actions which one has ceased to exercise during 
a time sufficient for prescribing. Thus, a creditor loses Ills- debt, 
and all rights and actions are lost, although thdse who are debtors 
of them possess nothing, if a demand is riftt made of the debt, or 
if one ceases to exercise his right' during the time regulated by 
law. m ' 

XL 

2206. A Case where one prescribes Things that are &ut of Cofo* 
merce One may acquire or lose by prescription certain things 
which are out of commerce; And they are acquired by their con* 
nection with others, of which one may have the property. Thus, , 
he who acquires an estate to which is annexed a right of pat- 
ronage, or of which the manor-house has a chapel in it" for the 
use of the master, may prescribe this right of patronage, and the 
use of the chapel. n 

xn. 

2207. Services prescribe. — Services are acquired and are lost 
by prescription.® 

* XIII. 

V* < 

2208. A sincere Belief of one's Right necessary for prescribing. 
— To acquire prescription, it is necessary to have possessed hon- 
estlyand fairly, that is, that the possessor must have been per- 
suaded that he had a just cause of possession, aaid must have 
been ighprant that what he v possessed did belong to another person. 
And this integrity is always presumed in every possessor, if it is 
not proved that he has possessed with a bad conscience, knowing 
the thing to be apother’s.? But altliopgh an upright ahd sincere 
belief of one’s right be a just cause which gives a right to pre- 
scribe, yet it is net always sufficient of itself, and it is necessary 
over and above that^the prescription be not obstructed by any one 
of the causes wh$ljS§hall be explained in the following section.* 

m 7/3, C. de prcmfc&Q vtl 40 cinn. + ^ ... 

® L. 62, b. <k$b'.twr. dom . Although this text have*noprecistf relation 
mentioned m thhi article,* yet it may Jje applied to them/. ; . 

° See the eleventh Article of the first section of Services^ with lljja remark mad#upon it, 
and the fi Ah and following articled of* the sixth saction of / v 

P L. 109, D. de. verb, sign .; — /. 32, § 1 ,*Z> de murp. ; ®U f §* Irist.<U%t3uc. ct . long, 

temp . prater. See the first article of the fourth section of the r 

9 L. 94, Z>. m murp . et mm. 



TIT. VII. SEC. IV.] POSSESSION AND PRESCRIPTION. 877 

XIV. 

2209. Prescription without a Title . — Seeing possession, joined 
with* a sincere belief of one’s own right, is sufficient for prescribing 
things which are ca’pable of prescription, and that it holds the 
place of a title, although one have not any other ; the possessor 
who has prescribed, whether he be ignorant of the origin and cause 
of his posscssidh, or that, having had a» title?, he is not able to 
justify it, will be maintained ag&kist the ancient proprietor who 
'sh'oWs a title. In the same manner as a debtor who has pre- 
iorfbod the* debt has no need of arf acquittance to be discharged* 
from the *deinaad of his creditor. For prescription aimuls the 
.titles" of t^a proprietors and creditors. And they ought to blame 
themsehfes for havyig neglected their rights for so long a time.* . 

r L. 1, ZX de usurp, et usucap. ; — l. 3, C. de procsc. 30 vvl 40 aim. Soo tho ninth article,. 

It is "necessary to take notice here, that what is said in this article, of its not heing 
necessary for prescribing to Save a title, ought to he so understood as not to confound the 
law of those provinces in France where there is only one prescription of thirty years, 
which demands no title, with that observed in other provinces, where they distinguish, 
according to tho Roman law, this prescription of thirty years from that of ten and twenty 
years, which presupposes a title, as has been remarked in tho preamble to this section. 

It is likewise to bo observed, that wc have not comprehended in this article the case 
where the possessor never had a title ; because wc cannot suppose an honest, upright pos- 
session which has not proceeded from some title or other ; that is to say, which has not 
had some just foundation in its beginning, and sonic lawful cause which guve a right 
to possess, although there remain no deed or other proof thereof ; for otherwise the pos- 
session would be knavish and dishonest. And even he who should put himself in posses- 
sion of an estate that is vacant, such as any land that is part of an inheritance which is 
abandoned, or any tenement belonging to one who has been absent for a long time, would 
be a dishonest possessor, seeing he could notfwit know that he had usurped what aifbthcr 
oqght to have. L. 37, § 1, 38, D. de usurp, et u§i lb. ; — l. uft . Cod.&nde * 

% But although such a ppsscssor be in the £umc condition with a usurper, saneimus t*> 
lem possessorem (qui vacuum possessionem ahsentium, sine jndiciali sente ntia detiauit) 
ut pncdonegi intelligi. D. 1. nit . C. unejf vi. If, nevertheless, he has possessed tor the 
space of thirfy years, which acquires § prescription without a titlc^ the same law and the 
eighth buff? f l, C de prces&. 39 yd 40 annor and likewise the first law, J de ana. 
except^ will hfie him not to be troubled any more after so long a time, notwithstanding 
he knew that he had no right to what he possessed. The mcanfhg of which is not as if 
these JjfWs justified this possessor in point of conscience ; but only that the civil policy 
does i^otpermit tbatpaSiissor* be molested ofbjr a long possession, orthattbeybe obliged':; 
to make good their titles, or even to declare tUb origin of thefr poAcssion. For the pre- 
text of inquiring after unjust possessors would disturb the peace and quiet of just mad 
daurftft possessors. Rut aa to the point of consciexxfe, it is most certain that the length, of 
time docs not secure unjust possessors from the guilt of sin, pad that, on thejeoairifiry^ 
their long 4 possession is pnly a continuation of theif Jnjqsticc. And fherefi^ lt fe ithat 
the caiiot law doet not hUo^ ihat aiiunjust pegsesafr can ever prescribe^hqW long so- 
ever his pose^ion ihay have been. Possessor malm fide! ullo tempore non prsescribit. 
Reg.%de reg.fHr.in$\^ f C/ . ^ * ‘ 

And it is like wise »ogrui^^^^hbt, although the possessor who *has prescribed he not 

voL. i. * 74, • # 
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XV. ' 

2210. If the Possessor has lost kit ’title. — > Irt the places; and in 
the cases, where prescription presupposes a title to be proved* if 
he who has prescribed has lost his, he shall nevertheless be main- 
tained in his possession ; provided he has proofs hi the truth of 
the title which is lost.* ' 


XVI. 

2211. Of him who purchases fairly and honestly of an Unjust 
Possessor. — - The integrity that is -necessary for acquiring prescrip- 
tion is considered only in the person of him whp has possessed, 
and the knavery of his author ought not to harm him.', Tbfts, he^ 
who believes that the seller of whom he buys ft thing isortaster of 
what he sells him does nevertheless prescribe, although the seller 
were a usurper.* 


XVII. 

2212. Difference between a Good and a Bad Conscience in one 
and the same Case. — It may happen, by a consequence of the rale 
explained in the foregoing article, that, in the case of two possess- 
ors of two parts of pn estate that was usurped, the one may be 
maintained by prescription,' and the possession during the same 
time be useless to the other. Thus, for example, if an unjust pos- 
sessor sells one half of an estate which he has usurped, reserving 
to himself the other half, and the purchaser of the half that is sold 
having possessed it with a go<jd conscience during the time of 
prescription, and the seller having likewise, possessed the other 
half during the same time, the proprietor demands to be restored 
to his estate, and brings his action against both the possessors; 
the purchaser of the half that was sqjd will be maintained in bis 
possession, by tfie effect of his good qpnsfcience; and the pro- 
prietor will be able to recover only the other half frorrt'lfte'u8urpe| , J 

. . • . •* 

Obliged to prove his title, nor to declaim the origin of his possession, yet nevertheless, if it 
is discovered, and it H fptthd to be knavish, the possession win bn useless against tM 
master who shall prove his right. Thus, a depositary, who in that quality had po sses sed 
a thing for upwards of thirty years, Would not hate acquired die orea c ri pt hn. See.*H* 
eleventh article of the flqh section. * * 

* L. 7, C. de ptiucr. hug. temp. We mast apply the use of this article to the provinces 
which observe the prescription a? ten and twenty yean, according to the Homan law. 
Bee the preamble to this section. Bee thp eleventh article of the second section of Pnoft. 

* f 7, As t. dbt&Mqp.;— 1 4, f *7, D. de M- mah. tt «Mt.'«m'< Bee “the third article of 
the third section, and (he eighteenth and nineteenth of tide Metis* 
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Deceaseds — We must not comprehend under, the rule explained 
in the sixteenth article the heir or execyitoi* who enters with a 
good conscience on the possession ‘of the goods of the inheritance. 


•For as he is ux»versal successor, , who inherits all the rights of the 
(taocased, and who obliges himself to all the charges the deceased 
was‘liabie*to, so Jie i» likewise answerable for all his deeds. Thus, 
although the heir or executor were ignorant of the vfee of the 
possession of the ’deceased who had possessed with a bad qqn- 
science, yet he. could not prescribe what the deceased had usurped.* 


XIX. 

•f 

2214. But not Hie Legatee or Donee. — Legatees and donees are 
not answerable, as the heir or executor is, for the deed of the tes- 
tators and donors ; because they do not succeed to all their goods 
and to all their rights, and so are not bound for all their charges. 
And if they have received with a good conscience what has been 
bequeathed or given to them, although the testator or donor had 
possessed the thing knavishly and with a bad conscience, know- 
ing it to be another’s, yet that will not hinder them from prescrib- 
ing, if they possess it peaceably during the time regulated by law.? 

' 1 . ... . 

' * •• 

" L. 5, C. de tune, pro Soo the ninth and tench articles of thejjifthsec^eii. 

X*Xl, D.di&w. tofP-P™*#?- !-- Jfc 4, y 15, i usurp,. et u»HC-;—l.pil, C. com. 

de iisuc. ; — L 11, C. de acq-et ret. pots, fiat If the heir or executor of him who had ac- 
quired with ii good conscience knows tlmt the thing belonged to anbther person, Will not 
his knowledge of the other’s right to Uiething which he possesses, if the sum# is wtdl 
provpd, kinder himfrofa pMscrityigT It is sjjtki la some laws, tt&fe, if the .Recessed lias 
HMdathe, puihgasoivith »good conscience, his heir shall prescribe, although he knowS 
tha?^ thing hetcKged id smother, atuf not tothO seller 19, 

Lun. CMe u*uq. transf. And another law, makes this distinction in tl^ matter; that if . 
the deceased had not begun to poasess.and that thq delivery of Svhot the,4l?<*f4cd,.ta«A 
bemght unu only mage to.bis.heir, who knowa*\hat the thingidid not belong, to tbe,-^% , 
th e hei r shall not prescribe, becausetbe’good consciencois coowderedinthe beginning of; 
ehe prescriptioo. Bqt if^ deUveryJhad .beeo njnde to the de«ws«4,A»d he had pos- 
sessed with a good conscience, this possession, being continued in the personof the heir, 
will aeqqise to hita> the pesseriptk>n, aitho>igh he kndy that the dringWU* no* the seller’s. 
li.A 8$r&.ido umrp^et «s&e» ,0ne may Judge by the J&wk which has beep. made qnrthe 
fecrtccnthartiete, tfcafcjf.lt we*o ;wflli.! pfccoed tifet this hdr knew what feo possessed to 
ke anothei'vthe-good eonsc^neowf thtsdeceased ought not to justify We - 

r L. 5 D de divert. iankbMmmz See the seventeenth . article., « TUs article is not to 
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m 8315. Prescription of the Arrears of Rents -and-iqf i| 

Duties. *— The debtor of a rent, or qf a pension, or, of ,otk«u$|jji8f8 
which are paid yearly, may prescribe the rent or pension 
year, ifi it to not demanded within the time regulate^ by 
to reckon from the day that it fell due, even although the priqoi- 
pal debt eonld not' be prescribed. Thus, those •who owe rights 
which are not liable to prescription, such ‘as quitrents in some 
provinces, may prescribe the arrears of such rights, if they are nqt 
demanded within the time that, the prescription of “them takes 
place; and the arrears of each year are prescribed ‘within the time 
appointed for prescription, to be computed from the moment that 
the arrears of that year fell due.* 


bo understood of those who are universal donees and legatees, to whom the whole estate 
of the deceased, or a certain quota of it, is given or bequeathed, and who hold the place 
of heiis or executors *, but of particular donees and legatees, to whom a certain particular 
thing is given or bequeathed. 

Although particular legatees and donees* to whom a certain thing is given or bequeathed, 
be not accountable, in the same manner as tho lieir or executor^ for the net of the tes- 
tator and donor; yet ne\crthclcss, seeing they acquire by a lucrative title, which distin- 
guishes their condition from that of a buyer, or other who acquires for a valuable con- 
sideration, it may bo doubted whether the rule explained in this article may give them as 
great security in point of conscience as it docs in their possession. And if wc suppose, 
for instance, that ho who hud wrongfully seized on an estate belonging to a poor man 
had bequeathed it or gi\cn it away to a rich person, who, after having acquired the pre- 
scription, being ignorant of the vice in the acquisition made by his Author, cofries to dis- 
oover the usurpation ; could this legatee or donee in conscience make use of the right 
which the law gives him to retain this estate, which to him would be superfluous, and 
which would be so necessary to those whoiif his benefactor bad Unjfistly deprived of It ? 
We put Of* question in these circ instances ; for if we suppose, on the other hand, that 
the legatee or donee was a poor man, and t^insc to whom the f estate was to return were 
persons at their ease, the integrity of the legatee or donee, who knew nothing of the oth- 
er’s right till after his prescription, would seem |oWa just cause why ho might lawfully 
take advantage of the f riglit which the law gives Indifferently tt> dll legatees? 

Seeing this question is a matter of conscience, and fqpfhiWrtason does not come within 
the design of this book, wo shall not insist any longer on it, and sha^ aifiy remark, that 
tho questions of this nature, where the business is to examine in one’s own conscience the 
use which a possessor may make of the prescription whteh he has acquired, in eases 
where some duty may Yaise a scruple whether it be law ful to make use of it, ought ‘to be 
decided by the spirit 6F the 1 second law, add by the use which it allows to be made of the 
law of prescriptions. For this law having been 'enacted only for the public fgpod, upon 
the motives already explained, it doeft not enter into the secrefcqf the duties of conscience 
which may render the u?c of prescription unlawful. And in ttytt e\cry one ought Intake 
for hi* rule 1 the spirit of the secpm\ I&w, on which depends the good HSfc.ftf all Vie pthers. 

* /> 7, $ lift de pnest r. 30 rei 40 av ft. According to die ordimgtpe of 4MfO, 7JL, the 
arrcai* of annuities cannot be demamlockbut within the spacq of, yqfurpj a£$r. t] Ipqy fall 
due, which is not to be cMended to grouiujUrApts. 9 Afrd *0bme of the cpstoips in 
France, the arrears of qiutrents are prescribed in* a $hop|£ jjtpa» g e 
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» -S3te. Prescription may be acquired, although toe hate uotrPos- 
seiston in our men Mends. — Seeing 1 prescription is acquired by p«*s- 
kbe ifion, end that we* may possess by other persons, we may ’these* 
i£6ti prescribe, -not only by having the possession in our own hand#* 
bpt also 'by others who ‘possess for us ; as by a farmer, a tenant, a 
depositary, a usufructuary, a tutor, a guardian; a factor, or agent.* 


SECTION V. 

O 

OF THE CAUSES WHICH HINDER PRESCRIPTION. 

AnT. t 

2217. Causes which make the Prescription to cease. — The effect 
of prescription ceases in the cases where the law renders it useless. 
Which happens either through the nature of the thing, or by the 
quality of the person against whom the prescription is pleaded, or 
by reason of some vice in the possession, or because of the inter* 
ruption, as we shall see in the articles which follow.* 

IL 

2218. What Things cannot be prescribed. — Seeing prescription 
is one of the ways of acquiring property, we can prescribe only 
such things se are in commerce and of which we may become 
masters. Thus, w#* cannot acquire *by prescription t^e things 

* which nature or the law of nations destine to a common and 
public use, such as the banks of fivers necessary for navigation, 
the waif# and ditches of towjfls, and other the like places. Neither 
can we prescribe th#t Which the law renders imprescriptible, such 
aslh Prarifee the king's demesnes, which camlet be acquired by 
pieSjiripUcyci, even of a hundred years. 1 * 

* SSfc the eighth tend ninth articles Of the first section. 

•* * * Thbhrtich results frM those iHiteh follow 

* * k TT«ucaplonetk reeipihnt maxi me ns corporate!, exccptis rehns saerb, sanctis, pnhlids 
popnli Romani, at civltatimi. In 9, D- 4e usurp, tt tuue , — 4 1, Inst eod Pnescriptio 
long* possession!?, iA obttatti&a loca jurti gentiunS jmhJica, concodi non solct L. 45, tod. 
Bets Ibti hOsfiri -nstaCtipt non potest. ^9, Inst jfemOte / 2, C am* de usttc Viam 

* publfcam ffoptiftks ntiif ntendp amltteta non potest L 2, D dt via pubhoa. 

By the Ordinance & FrOkcit t , bearing ■date the 30th of June, 153tf, every thing which 
belongs tc the Lira's 4bttbsSit fs tajireseriptible, even by a possession of a handled 

74* 
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■ ' 8210 .' Prescription of Debts due at a certaMTerO^d^’diidb^k 
tain Condition.*— -The prescription" of actions fot ' drttitef *<&*&&& 
things which are due upon some condition, and which cart no^hcS 
demanded till after the condition has happened, begins to rod 
Only from the day oh which the Condition was accomplished'; front 
which time the creditor began only to hare a right to denitthd^the 
thing. > And the prescription of debts 1 which are to be paid: at a 
certain term begins to run only after the term is ‘elapsed. 6 ‘ '■*’ ’ •" V . 



2220. Prescription docs not run against Minors . .Ophe cannot, . 
prescribe against minors during their minority, and the prescrip- 
tion does not- begin to run till iafter they have attained the ‘^eafs of 
majority.* 1 For the time of prescription being given to proprietor's 


years. Anil by several customs, quitrents cannot be prescribed agsanst the lord of the 
manor. 

Wo have not comprehended indifferently in this article all things belonging to towns, 
as one may be apt to think that they are comprehended in the first of the texts, cited on 
this article : and we have put down in it only things which afe of public use. For as 
to other things belonging to towns, dr churches, hospitals, and corporations/and Vhich 
for that reason are out of commerce, and cannot be alienated except for certain causes, 
and after a duo observance of the formalities prescribed for these sorts of alienations, 
they aro not for all that imprescriptible. But one may prescribe by the time regulated 
by the laws and customs the $&>ds arid rights belonging to churches, to towns, and fcor- 
pomtions, and to all other bodies politic. Thus, in the Homan law, these sorts of. good# 
and rights are prescript by forty years’ possession, even without a, title. X. 4, C. jk- 
prtescr. 30 vd 40 — v. 1. 6, eod. ; — Unit. C. de fundis patrm.f— Nov. 131- c. 6. 

There wefe^on^^fburderis of the public taxes upon lahdff^ 4 houses, whichw<h-ecaflea 
tribute*, indft 0mi>, functioned publicm, civile* canones, that *ould jwt be prescribed; .> X/6, 
C. de pmacr^SO vd 40 aim. Anjl many of the customs of France do expressly regulate, 
that one may prescribe against the church by a possession of thirty years. c 

.We .have not put doym in this article things t^at are consecrated ; fof they are of 
another nature than the things specified in the article, ykicV by their situation* and by 
the necessity of thdr use, arc imprescriptible ; whereas things consecrated e& not ntxch by* 
their nature, but only by an express destination, and therefore may%o profanedand 
alienated, and return again into commerce. A church may be profaned air deth61|sh€^^ 
and translated to anotliet place. . So that it is by the circumstances that we arc to jt idgfr> ■: 
if along possession may sufiice to acquire "the property of a place nahich had hecnfbr-; 
movly consecrated, if there were ground to presume’ that the place had beenlawfel lyaliasu 
ated; or if the possession appeared to be a usurpation. And thetsaiqp thing might ha^ 
pen in a place of public use, each as the ditch of a town, or other thing of the like nature^ 
if any chang'd had restored" these Jhings to commerce again, and hJtdrenderod them to b ‘*r 
jeofr to prescriptions ?- 

4, C. depr&dcr. 30 vd 40 ami. 1 a 

iA ‘ X. 3, <7. 4juib. Ikm objic. fany. temp. prcescr^> W m^rhere^thev distinction 

whibh the Roman law made in the matter of pn^ptionsfbeti^ 
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thatthey.may recover their goodk and their rights, this time does 
jf^ot rrya agamat persons whom the ltfws: do not allow to hdf^thc 
aidayiuatraUpo, of thek own goods* .n; 

, " y ' ' 

* • • • . ■■■ ‘ ; ;v ' -“••• 

^$$ 1 . ff , 0 ( Major happens to be. interested, with a 
Qr&e,tiiBt ia majaf, happens to have a .right* undivided with a minor, 
jtly^pmBcription which could not run against the minor will have 
*po effect against the major. Thus, for example, if a service of a 
passage isViue to a major and to a f minor, for a ground which is 
common to theqi both, the one and the other having ceased to 
mak$ use‘*of this right during the time sufficient to prescribe, the 
service which the minor could not lose by prescription will be 
preserved, likewise lor the major.® For the service was due for the 
Wholp ground,. and the minor having his right undivided upon the 
^Wjtjple, there was no part of the ground for which he had not pre- 
served the right of service. 

VI. 

2222. In what Sense it is that Prescription does not run against 
Absent Persons. — The same reason for which prescription does 
not run against minors hinders it likewise from running against 
tho&e whom a long absence disables from pursuing their rights. 
■Which is to be understood, not only of an absence on the account 
of public business, but also of. other absences occasioned by acci- 
dents, such as^ captivity. And if the absence has not lasted the 
vftiole time of the prescription, t£e tin}® which it has lasted is de- 
t ducted from it. r ; But if the right, which one should pretend to make 

attained to Ripeness of age, that is, to fourteen years in males and twelve in females* and * 
adults, that if, those who have attained to the said ripeness of ago* Jmt are drill minora hol- 
der the age of five-and-twenty ysofs. This distinction of the Romans consisted in this', that 
the adults ftof being any more under the direction of tutors, but .under the care of cure* 
torfiftho prescription of thirty years began to ran against them, bftt it did not run against 
ittfadtg%htf were under the ago of adults. ; h. 3, C. de prwscr. 30 vel 40 .aim* Forsinco 
acodraing to our usage in France minority lasts to the age of fivt-cuid*twcnty years, and 
tHuf* minors, being uader guardianship, are excluded from thfe administration of their es> 
tatea^presaription does xiot ntn against*them. 

• 4 L . 10, D quern. #rv<gmitt. See the twenty-firSt article of the first section of Serpieet 
But if the ground that belonged in common to the major and to the minor had been di- ; 
Tided inuwsliaresi or pdrtiona, the service which woufc^be # preservedfor , thepdrt^ 
minor would #b lost for the portion of theenajor ; because in this case their 4sause was not 
common* # / • ■' • 

jhJb* 2* : 0i guitar*# prater.; —L 4, eod.i*-L per vim, vd otto 
mote dedimrt, t&ftpor t pra$cr. l. 25? IX ffe slip, tervi Wp 
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Vf v-^if 

the absent person lose by prescription had fallen to him during ' 
«tK$ence r and Without his knowledge, such as a legocjfor ,an in*;' 
heritanee, or if the absence had lasted during the - lait yeats of 
theprescription, there would be still more reason for his being re- 
stored to his right ; for one could not impute to him the letting 
that time.slip without suing for his right «• , 


€> , ; 



■ ."Si*,! 


2223. In what Sense it is that jke Wife's Dowry does not ipt%$ 
scribe* wife’s dowry cdnaot be prescribed duririg ibd 

riage.* 


must distinguish, in the matter of prescription, two sorts of absence ; that which is spoken 
of in this article, of persons whom some cause keeps at a distance from* tkopl&cp of tfieir 
abode, each as an embassy, a captivity, and others the like *, and that which. hM been men? 
tioned at the end of the preamble to the fourth section, in relation to the prescription of 
ten or twenty years, that was in use among the Romans; where it is 6&id^thut a f J>rescrip^ 
tion grounded upon a title is acquired within the space of twentyyears* ugAin»t>ab3«pi- 
persons; which has no relation to the absence that keeps one at a distance from hisdwquP 
ing, but respects barely the distance of one person from another, because of the distance 
of their habitations. It is easy to perceive, that we arc not to confound together thcSe 
two sorts of absence* and in what manner that which concerns the prescription Of twenty 
yearn ought to have its effect in the places where this prescription is- received. But a* to 
the other absence, whicli is the absence of a person from his own dwelling, it is not ap 
easy to determine precisely in what manner it can hinder the prescription. And although 
the rule be conceived in general tenns in this article, as it is likewise in some of the tgxts 
cited upon it; yet we are not to understand it in such a large sense, as if all sorts of ab- 
sence hindered all prescription. For by the third law, C. de ptxEscr^W vd 40 qm^i t-is 
said that absence does not hinder the prescription of thirty years. And as to the pre- 
scription of ten and twenty years, there mayuhappen difficulties therein because of therfr- 
cumstanAp, cither of the cause of vice absence, or of its skqrt duration, or 'others ©f t he 
like nature, which may give , occasion to doubt whether the absence does or does not 
hinder thq prescription ; concerning which it is not possible to give certain ^ and precise 
rules. And even as to the prescription of ttyrty years, if we suppose thaj the person 
against whom it is pleaded had beeh absent on f an embassy for some ybars, would It 
not he reasonable to deduct from the time of the prespipthm the time of that absence 
Thus it is by the circiymstanoes that we are. to judge of the effect of abqsi&ce in prescrip- 
tions. * 4 

I L. 16, D. <h fond- dotal . This article » to be understood according pa the eiifferefcb 
usages of the places. * By the customs of some of the provinces* in. France, the wifi^r 
dowry may be alienated bykhc husband and wife together, but not tyijie husband atjgg&. 
or the wife alone. In others the alienation is null, although the wife have consented If© 
it. Among these last customs, some of them annul absolutely tfye prescription 
wife's dowry. Others annul it only in cose the husband or his heirs be insolvent, so as 
that they atone* able to make goodHhe dowry that is prescribed* So that it is accorfM&g 
to tine diffeeea&dispositjons of tha r cptstoms,.aitd their usages, that we arqgp rpgul&t^tfee 
manner in which prescription is to take place* in women's dowries. See 
article of the fimt section of the titie ofcZjb^tes. 



TWi Wr. SEC. V.] POSSESSION ANDPRStieiUPTION. $85 

• via -o'. ••• w >■ .. .. 

•J? 222£:Wmrantij does not prescribes The action of warranty 
doea’not prescribe. For a seller, for instance, and every otiterpeW 
son.who-eilgages to warrant what he sells, assi gn s, or‘ gtves-‘t|p©i* 
any’ other title, obliges himself thereby tomaintainthe purchaser 
in W peaceable possession, bo as never to be molested ’ thereiri ! by 
any right precedent to the alienation. Thus, In what time soever 
.the eviction happens, as if, after a possession of a hundred years? 
t^^ptirchaser ie evicted of an estate which is found to be part of 
the^denaesnSs of the crown, the heir£ of his author 1 Will be bound 
to* warrant him against the said eviction. 11 

X. 

1 - 2225. • The Possessor's knowing that the Thing belongs to another 
hinders the Prescription . — There happen often in possessions 
vices .or. dofects which hinder prescription. Thus, the knavery -bif 
the possessor hinders him from prescribing, whether it be that hie ~ 
has Seized upon the thing without any pretence of right, or thatf 
paying. a title, he was. not ignorant of the defect thereof; as if he 
haa purchased that which he knew the seller could not alienate. 1 
We shall see, in the following articles, the other vices of posses- 
sions which may hinder prescription. 

Y‘ : ,\ ... X 

' 2226 . If several Possessions are to be joined together, a Good 
(jonscience is necessary in every oy§ of them. — If a possessor who 
pretends to have acquired the prescription, not haying possessed 
Abe thing during the Whole time that is necessary for prescribing, 
has occasion to join to his own possessioh that of liis author, as 
of a testator, a donor, a seller, *or other; person from whom he de- 
rives his right ; it is rlt>t»<yiough that he himself lias possessed it 
with a good* conscience, but it is necessary likewise that the pos- 
session which he joins to his. -own have been a possession held 
With a good conscience. 1 For alb possession rfbeessary for pro- 
scribing ought *to have been without knavery,, afid without con- 
sciousness of another’s right. 

i* i.> * • , • . 

21, C. de evict. See the sixth article of the teil^Ji section of the Sale. 

S, f 8, Dk de acq- vdamitt. post . ; — If 12, D. dfcmu rp. «t utne. ■ gee the Sixth article 
ofsfieffiWtetton. •- 

1 L. 18, § 1, D. de atq. id amitt.'poss. 4,^ 2?; D. de dpH Mali stlaeft enept See 
the third artieleUf the t^ird sectien, and tlie sixteenth article of tho’fourth section 
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2337. Another Vice in Possession, which hinders Prescription. — 
Those who possess for others cannot prescribe what they pocgess 
in this manner. Thus, he who possesses precariously, 111 the de- 
positary® the creditor who has a pawn, 4 * the usufructuary,* ‘.the 
farmer or tenant, 4 cannot acquire by prescription, what they bpld 
by these titles. Fop in. order to prescribe, it is necessary to possets, 
and to possess as master; and in all these sorts of possession, it is 
th$ master who possesses by him who holds the tiuog in his h&Ktds- 
SSad they who hold the things by these titles cannot vyif&pvtt 
knavery pretend to be proprietors of them. 

XU. 

« * I* Hr 

• 3238. In what Seme the Possessor cannot change the, •Came of 
his Possession . — He who happens to have a thing in his custody, 
which he has not right to possess as master, cannot chaifge bis 
condition, and make to himself another title of possession, to the 
prejudice of the right of another person. Thus, f^r instance, he 
who is in possession of a ground, as farmer, cannQtfjnake himself 
proprietor thereof by a feigned purchase from atfofher seller than 
the master to whom he is farmer. For this new title would not 
change the quality of his possession, and would not give him the 
right to possess as master, nor to prescribe against him of whom 
he held the farm. Thus, for another instance, the heir of a depos- 
itary cannot pretend to possess the tiling deposited, as heir, .and 
he will always have the qualit^of a depositary/ ^But if an bdbr, 
happening to „ discover that a ground which he possessed as heir 
was not part of the inheritance, had bought it, honestly of the par; 
son who pretended to be master of it, in order to possess it, not 
any longer as heir, but by £he title* of sale, one could tfot accuse 
him of having changed the cause of hiB possession in order to pal- 
liate a vicious possession with an apparent tide ; ft ad he wdnid 

M r ^ * 

w 

* *Z.9t Gdepneecr.* 30 vet 40 a/m. * L. 17, 4 1, IX de jJba* , h 

* See the seventh article of the fourth' 'section of Afyrffeye*' Z. £ de 

ptyfl. act;— l n 10 * «#/,;—/. 13 , Z>. de usurp et muc.j — l. 13 , $ 2 * D. qui satjwl cog.p— 
ilMi .a* #1 oral art. We add these texts to show, by thc^by, what has been 
remarked touching the different ideas that one may conceive of possession. See wMiMiAs 
been said da this ‘subject at the end «f the preamble to this title# * * 

P i 4, Ihs£~per quas person cuiq+ocq, • 

* L. 6, j 2, D de jwwar . ; — l 25, Dfde acq . M am. pass. K 

r £- 19, Z. de ae?» vel ami#* pm' i l {1, C.deucq. et pen f pro 

fared* * * ■ - 
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acquire by this new title both the right to possess as maeterfHRfp^ 
the right to prescribe.* * ' > 

XIII. 

&229i ‘A Jtbe in the Title hinders the Prescription. — It islikeWise 
^ "yice ift the'possessiorr, that it has begun by a false title/ and’UT 
tffclch the defect' was such that the possessor Ought to have known 
"lt s ‘ although' he should pretend to have been ignorant thereof 
-Thus, for example, he who buys of a tutor a house or lands he* 
jongitig to* his minor, without- observing the formalities^ cannot 
prescribe It, utidfr pretext that he verity believed -that the tutor 
had pow^jr to alienate it. «For he ought to havl known that the 
goods o& the minor could not be alienated except /or necessary 
Causes, end When the formalities prescribed by the laws itt such 
alienations were observed. And this being such a rale, that hie 
ignorance thereof could avail him nothing, his condition is hot 
distinguished from that of a purchaser who was apprised' of the 
defect of tile title.* Thus, for another example, he who purchases 
a house or lands held of a church-benefice, and which is alienated 
by the incumbent without a necessary cause, and without observ- 
ing the formalities, cannot prescribe them. 

• V ; ..." . xiv. I ' ... . .. .., ... 

2230. A Vice itt the Title, which does not hinder Prescription. — *• 

: There may be vices in the titles which may be. sufficient to annul 
them, but ncrt^ sufficient to hinder prescription. Thus, for exam- 
ple, if the person to whom a house qs lands have, been ^devised, 

# has been put into possession thereof by him whom he took- tu be 
heir; and after the said legatee had enjoyed the said house or 
lands foP» time sufficient to Acquire prescription, it be found that 
•he who called himself hfir bras not the true heir, or that he had 
jtohsxrs^aild ijiat the true heir or coheirs trouble^the legatee in his 
possession, and allege against him nullities in the testament, as 
thattit was not attested by a sufficient number *of witnesses duly 
Qualified, or that other formalities*' were wanting? these defects 'of 
Hlhi '.testament Will hot hinder the effect of the prescription of this 
’WJjatee, whethA he was ignorant of them, qr whether he knew 
them. JFor he had the apparent heiris t approbation' of the testa- 

■ L. IS. { 1, D. d* acq. vtl am. post. * , 

‘IkSf, ef utuc.;-^l. 8, 4 15, D. prv emptore. /See the afltdi article <>f the 

tot section of the Rglq of Lam • • 
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merit, which was sufficient, together with his own good conscience, 
to acquire to him the right of prescription. 11 

4 V , .XV. 

2231. A Demand made judicially interrupts the Prescription*— 
The prescription is interrupted, and ceases to run by making a 
demand in a court of justice against the possessor. For in order 
tbi.'promribe, it is necessary that the possession have been peacea- 
ble, and with a good conscience; .and the demand in a ; court- «*£ 
justice makes the possession tfl be.no longer peaceable,*and makes, 
the possessor to hold it afterwards with a bad 'conscience, when he 
knows of the othSr’s right.* * 


XVI. 

2232: A Demand made by one of many Creditors. — If one t and 
the same right, whether it be that of property or any other, be- 
longs in common to many persons, the action entered by anyone 
of them will interrupt the prescription for them all. For it is the 
whole right that is demanded, and everyone preserves by this 
demand that share of the right which belongs to him/ 

.XVII. 

' 2233. A Demand made against one of many Debtors. — If s ey -^ 
eral persons happen to be bound for one and the same debt, or^So 


u This is a consequence of the third article of the third section. There is this differ- 
ence between the case of this article and that of the foregoing article ; that in this the vice 
of the testament ceased by the approbation of the heir, and that tho will of the testator 
might be executed notwithstanding the want of the formalities, in the testament; but in, 
the case of the foregoing article; the vice of the title was the incapacity of the person who 
had alienated, contrary to the prohibition of the Jaw, the goods of a minor, y 1. 25, $ 6, 
D. de hatred, pet. , ,, p 

1 £. 10, C. de pra’ser. long. temp. ; — 7. 10, C. dc acq . et *d 8 . p&s. What is sftidrin this 
de is to be nnderstood.of a demand that is reduced into a libel, which Gagins 
demanded, its to wliicn it is necessary to remark, that whereas in the Roman v ia^J^|i^ 
who summoned his adversary was bound only to explain in the presence of tht^J&djgl^ 
what it was that he demanded ; and that $ven Justinian had decreed, that a general min* .'i 
mons to appear befoni the*judge, withou? mentioning anyone of flho things which the 
plaintiff might demand, should be deemed sufficient for all his claims, and should inter? 
rupt the prescription (L. ? tit. C. de atlh. excep.)\ by the ordinance ell demands oughfctb 0 
be byway of libol, and f thc citations are null if the cause of action is not therein ex*' 
plained. £>co th J ordinance of 16(J7? tit. 2, art. 1. See the remark on thefiftl* article of 
the first section of Interest. ^ 

7 L.ult . C. de duohus rets. See the following article, and the remark wbkft 
made ; the ninth article of the first section of Solidity, £c., and the fifth 
oud section of the smile title. « 
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possess houses and lands in common, the action entered against 
any one of them by the creditor of the said debt, or by the propri- 
etor* of the said houses or lands, will interrupt the prescription 
with regard to them all ; for the demand was made for the whole 
right* * 


XVIII. 

.2234. Force does not interrupt the Possession. — Ho whose post 
session is interrupted only by an act of violence, without any form 
of* law or justice, is nevertheless considered as possessor, because 
he has the right to eillcr again to his possession. Thus, the time 
# of the usijjppr’s possession does not interrupt his.* 

t 

* See tlflf text cited on the preceding article. It is to be observed upon tins and tho 
foregoing article, that it is no matter although there be no solidity, eitlier among the debt- 
ors of 0no and the same sum of money, or among tho possessors of the some houses and 
lands, or among the creditors or proprietors, and that it is sufficient to interrupt the pre- 
scription with respect to them all by a demand made by any one, or against any one of 
them, that it be one and the same thing, or one and the same right which is common to 
them. Thus, for example, if the creditor of an inheritance demands his whole debt from 
one of many heirs of his debtor, he will interrupt the prescription with regard to them all, 
although each of them be indebted only for his portion. For this creditor may be igno- 
rant of the number and right of the heirs ; and although he should know it, yet he may 
demand the whole debt from any one of them. Thus, when one of the heirs or executors 
of a creditor demands from the debtor of the deceased what he owed him, ho interrupts 
the prescription for his coheirs or qpcxccutors. For he makes his demand for the whole 
debt, and he has an interest that the whole debt be preserved entire. 

a L* 17 , D. de acq . vd amitt . pass. 
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. BOOK IV. 

* 

OP THE CONSEQUENCES WHICH ANNUL OR* 
DIMINISH ENGAGEMENTS. **- 


223 5. We must not confine to the master which shall bt? treated 

of in this book all the manners of annulling or diminishing engage- 
ments ; for proofs, an oath, prescriptions, have this effect, and we 
must also reckon them in this number. But it was not here that 
we proposed to treat of them, and their proper placer was in the 
foregoing book, for the reason that has been remarked in the plan 
of the matters;* that proofs, an oath, and prescriptions, having 
these two opposite- effects, both to fortify engagements and to 
annul or diminish them, it was natural, that, seeing they were to 
be treated of only in one place, they should be considered in the 
first place where it should be necessary to explain the rules thereof. 
Thus, we are to consider the rules of proofs, of an oath, and of 
prescriptions, as a matter commoji both to the thirgjl book and to 
this. », 

2236. Three Ways of annulling 1 or diminishing Engagements . — 
There are three ways of annulling or diminishing an engagement. 
The first is, by executing and performing it ; either the.Avhole, as 
he does who pays a sum which he owqsy or in part, if he pays 
only a part of the, debt upon account. The second, b^ procuring 
the engagement to be declared null by a court of justice, either in 
the whole, as if it was money lent to a minor who had squandered 
it away upon his, pleasures ; c fir in part, iUonly one part of the 
money lent was employed to profitable uses. The third, by 
substituting a second engagement in the room* of -the first, lo 
that there •be only the pfccond which subsists, the first being 
annulled. ’ 

* See the fourteenth chapter of the Treatise of Lena, no. IS.. 
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2237.. Order of the Titles of this Book . — Payments) which we 
shall .treat of in the first title of this book, are of the first of these 
three ways : and compensations, which are nothing else but mu- 
tual payrpcnts, and which shall be considered under the 'second 
title, are of the same nature. Rescissions of contracts, and restitu- 
tions of things to their first estate, which shall be the subject- 
matter of the* last title, belong to the second of these ways of 
annulling engagements. And novations and delegations, whieh 
•.•shall be explained in the third and fourth titles, are of the third sort. 
. • •2238. Cession of goods, which shall be the subject-matter of the 
fifth title?, is a* rpixtare of the first two of these three ways. For 
it discharges a part of thejlebts, and if it happens that the effects 
yielded jap by a debtor be real estate which is sufficient to satisfy 
some of the creditprs who have preferable mortgages, their debts 
are entirely acquitted and annulled ; and the debts of the other 
creditors, whom the remainder of the said real estate is not suffi- 
cient to clear off, are diminished in proportion to what they re- 
vyegive. And if there be only movables, which are not sufficient to 
hlear off all the creditors t the cession of goods will not acquit any 
one debt entirely, but diminish them all. For every creditor will 
come in for his proportion of the price of the movables ; as shall 
be explained in the fifth title. And the cession of goods has like- 
wise this effect, with regard to the creditprs who might arrest the 
person of the debtor, thht it annuls in this his engagement, and 
that after he has surrendered all his effects, he is no longer liable 
to this arrest. 

2239. As the matters of the* J>rece^ling book, where yrc have 
treated of all that can add to engagements, or strengtheif and cor- 
roborate them, are common to all sorts ©f engagements, whether 
they b srje been formed by covenant or without covenant; so the 
matters of this foujtl^ bodk are likewise conation to all sorts of 
engagement^ of these two kinds. 


TITLE. I. 


OP PAYMENTS. 

• * ' 

2240. Although we understand commonly by the word pay- 
nient only that manner in which those who are. indebted in sums 
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of money acquit themselves of their obligation, by paying- money;, 
yet- we may give the name of payment in general to alt the man- 
, ners in which debtors acquit themselves of their obligations. For 
whatever frees the debtor from his obligation is instead of pay-, 
ment. And in this sense we may comprehend under the word 
payment compensations, novations, and delegations. But seeing 
these three manners 1 of payment have peculiar characters which 
give them a nature quite different from that of simple payment, .it 
has been thought proper to distinguish them under their proper 
titles : and in this title we Shall, only consider wh^ concerns 
payments in general; what is their nature, their effects, the divers 
manners in which persons may acquit themselves of their obliga- 
tions, who may make a payment or receive it,’ and in what man- 
ner payments are applied to the several debts $ all which matters 
shall be treated of in the several sections of this title. 

The reader-may consult, upon the subject-matter of payments, 
the title Of those who receive what- is not due to them, several rules 
whereof have relation to this matter. 


SECTION I. 

OF THE NATURE OF PAYMENTS, AND OF THEIR EFFECTS. 

Article L. 

2241. Definition of Payments — Payments are .the ways in 
which a debtor acquits himiclf pf what he owed, or of a part of it* 

II. 

2242. In what Manner the Debtor ' acquits himself. — Whatever 
annuls the debt, or diminishes it, is in' lieu ofc payment; whether 
it be that the debtor gives to the creditor money, or,, other things 
which he may owe him, or that he acquits himself of his obliga- 
tion by satisfying him some other way, pursuant to the. rides 
which shall be explained in the second section. 1 * 

‘ m * * . ' ’ 

2243. TheJWord u acquiltfig” is applicable to all Engagements. -t- 
Ab we give the name of dtbt fo every thing that is due, not- only 

* labors tionia verbuip eandem vim habet quam solutionis. L. 47, £). 

? Z. 176 , D. de verb. sign. Seo the sccocd section. ’ 1 v ", 4 " 



tIt. I. sec. i.j , - payments. 89$: 

• 

from debtors of sums of money, or of things of another nature, 
but also from those who are obliged either to do some thing, as 'aft 
undertaker of a work, or to restore a thing which is not theirs^ as 
tha depositary, and fie who has borrowed a thing for use ; 0 so like- 
wise we consider as payments or acquittals all the manners in 
■\yhich one acquits or delivers himself from engagements of all 
kinds. 4 


. iv. 

• '2244. Payment of what was not due , or what one cpuld not have 
been compelled to petjf. — The payment presupposing the debt, he 
who has 4>aid* through mistake that which was not due may re- 
cover it.®» But if . 1)0 has paid nothing but what was .due in equity, 
although the debt bad been such that he could not have been con- 
demned in a court of justice to pay it, he cannot demand restitu- 
tion of what he has paid/ Thus, for example, if a minor, being 
eome of age, pays a sum of money which he had borrowed in 
hjs minority, upon an obligation against which he could have 
been relieved, he cannot revoke the payment which he has made. 
For by paying the money he has confirmed and ratified his obli- 
gation/ 

I 

V. 

2245. One may pay before the Term. — If the debtor who had 
a term fixed for payment has a mind to pay beforehand, the credi- 
tor cannot copipel him to wait tyll the term. For all the time of 
the delay is given to the debtor, that be may acquij; himsolf when 
he can. h And if be cannot do \t sooner, he ought to do it at the 
term. But if he pays beforehand, he cannot take back what he 
has paid) for he owed it. 1 

6 L. 1, D*At rfb. end. 

. 4 L. 176, D. de verb, signif. 

* £*1, i \*D. de cond. ind. 

' 1 L. 10, D. de obi. et act. See, touching payments of that w%icli is not due, the first 
section Of those who receiveochat is not due to them. * • 

I £.8ff l.D. de minor . Sec the eleventh article of the first section Of those who re- 
ceive what is not duetto • 

This article is conceived in this manner, that he who pays that which was not due 
may recover it, and not that he who pays what he ^ wed not fiiay recover it For if any 
One pays for another, although he was nbt obliged, to do it, he cannot demand back what 
he has paid. See the second article of’the thi|;d section. 

h. L* 7Q t D. de solut. * t 

1 See the second article of the first section Of those who receive what is not due to them 

• 75* » # 
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0246. Effect of the Payment. — The effect of pajfment ia to an*.. 

, nul the debt, if one pays the whole. 1 or to diminishit ih proportibtt 
to what is paid. 

Vil. 

2247. Payment made by another than the Debtor. — If a payment 
is made for a debtor by another person than himself he will never- 
theless be acquitted from his obligation to the creditor, -Who has 
received his payment : and the' debt, with regard to the said 'credi- 
tor, will be annulled, although the debtor khew* nothing of the 
payment, find even although it had bc#n made against* his will; 
because the creditor was at liberty to receive what wa£ due to 
him, and when he has received it, the debt is acquitted.® 

VIII. 

2248. The Payment frees the Sureties and Mortgages. — The 
debt being annulled by the payment, the creditor has no longer*** 
any right upon the pawns and mortgages Which he had for his 
security; and the bail and sureties are no longer obliged. For 
they were accessories to the obligation, which do not subsist after ^ 
it is acquitted.® 

IX. 

2249. The Payment which one makes , that he may have an As* 
sigmnent to the Debt , does not extinguish the Debt. — , Although the 
payment extinguishes the debt, yet if a creditor who has paid by 
another than his debtor assigns over his debt to him who pays 
him, the debt will subsist, and will pass from the person of the' 
creditor to the assignee. For what is” transacted betweerfthem is ; 
not a payment to discharge the debtor, but it £ale which the credi- 
tor makes of his right to him who pays him. Which"i^to be un- 
derstood of an assignment made either before, or at thp time of 
payment. For if tne payment had been made before the assign- 
ment, the debt being- acquitted, the creditor could nbt make over 

a right which was no longer in being. 0 


1 Inst. quib. Vioe7 b toll . M. " y * 

m Inst. quib. mod . toll obi.; — /. 5.3, JX./fcso/ul. This article supposes that a third per 
son may pay for the debtor, as shall bo explained in the second article of the third section* 
n L- 43, /). dr sol itt* 

°. L. 76, IX de solut . * 
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X. . 

2360. The Salt of the Pawn does not acquit the Debt, except in 
s<r touch as. is raised by the Sale. — If a creditor who had taken, 
p^wna for.hia security receives in payment the priee of the pawn, 
Sold either Jby order of the judge, or by the debtor, and the money 
raised by the sale of the pawns be not sufficient to .acquit the 
whole debt, fae*will remain still creditor for the overplus, although 
. the pawns should be worth more than the debt. For the personftl 
.bbligation, to which the pledge was only an accessory, subsists 
.ptill for wfiat remains of the debt.* Unless it liadL been agreed, 
that the pawns ^hohld be instead of an entire payment, without 
anyaregqfd, td the price which should be raised by the sale of 
them. * . 

XL 

2251. Several Acquittals for several Debtors, by one single Pay- 
ment. — It often happens, that, by the effect of one single payment, 
many Obligations of divers persons are acquitted ; as when a 
debtor pays, by order of his creditor, to another person, to whom 
the said creditor was indebted ; which might run into several pay- 
ments from one creditor to another. But although there appear 
in such cases one single payment, yet there are in reality as many 
payments made as there are debts paid. For it is the same thing 
as if every one of those who are paid, and who pay to others by 
this one payment, did receive from the hands of his debtor that 

. which is due Jo him, and deliver, it into the hands of his creditor. 
And thes# payments^ which are eclipsed in outward appearance, 
are true in effect.* , - , • 

. XII. 

2252. Two Obligation# of one and the same Debtor acquitted by 

one single Payment. — It .may also happen, tha^ one and the same 

payment acquits at one instant two obligations gf one and the 

samV person to the same creditor; as, for exafhple, if a testator 

who is , creditor to a minor, who might get kimSelf relieved from 

his obligation, leaves him a legacy ppon this condition, that he 

shall pay the debt* to his executor. For in this case, the payment 

• • • 

P L. 10, C. de obi. et act. % * 

1 L. 64, Z>. de solul. ; — L 3, 4 42, D. de don . int. vir. et ux. 
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which the said legatee shall make will acquit his debt, and’ will 
satisfy the condition imposed for the legacy.* 

XIII. 

2353. Effect of General or Particular Acquittances. Seeing- a 
debtor may owe to one and the same creditor different debts' for 
divers causes, and seeing* he may either pay only sdhie of them* or 
p&y them all ; one may comprehend in one and the same acquit* . 
tance, either all the payments, if all.the debts are paid, or a part Of , 
them. And the effect of such* an -acquittance is to ahnul either, 
the debts only which are specified therein, or &11 that is due, if the 
acquittance is general, and conceived iifr terms which comprehend ( 
the whole.* 


XIV. 

2254. He who alleges a Payment ought to prove it. — As he 
who pretends to be a creditor ought to establish his right, so he 
who acknowledges the debt, and alleges that he has paid , it, 
ought to make proof of it.* 


XV. 

2255.^ Payment of the Rents for Three Years last past proves 
the Payment of the former Years. — The payment for •three subse- 
quent years of the arrears of quitrents, rents, and other annual 
duties, has this effect, that he who proves the payment for three 
years last past is discharged froip the preceding years, although 
he should produce no acquittance for them* Unless it*hhould be 
made appear by good proofs tjiat the arrears of former years . 
are still due, as if there were a promise to pay them, or a reserva- 
tion of them in the latter acquittance^. For it is just to •presume, 
that the creditor would not have taken ^he *three last payments 
without receiving- either some acknowledgment of the* old arrears 
remaining still due, or reserving them. And this presumption has 
its effect even with* regard tp the rents of the crown against those 
who are intrusted with the receipt of them. u - 


r L. 44, D. de solut. *■ 

• X. 6, D.de accept'd. ; ~l. 18, D. cod, ; — /. u It. C. de acccptil. 

1 L. tilt. & de solut. . t ' 

u L. 3, C. de apock . public. But iHfcwpre a new fanner who had formed some part of 
the king’s revenue, and had received the first three years of his form, his acquittances 
ought to he of no prejudice to his predecessor, who had the farm before him, as to the 
years wjiicli should remain due to him. ' . • 
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2256. The Creditor is not obliged to divide his Payment*r*~ J Eb& 
creditor, having a right' to demand the entire payment of his whole , 
debt, is not obliged to divide it, and to receive such part of it as 
the debtords willing to acquit. 2 But if the debtor had any ground 
to content a part of the debt, and should offer to pay the remain* 
der* it would be prudent for the judge, in this case, to oblige the 
creditor to receive what should be offered, pursuant to the rule ex* 

, ^plained'in another place.* , 


SECTION IX. 

v • 

OP THE SEVERAL WAYS OP MAKING PAYMENT. 

Art. L 

2257. Divers Manners of Payment. — - The most natural way of 
paying a debt is to pay the same thing in kind which one owes, 
as money for money, corn for corn. But in what other manner 
soever it happen that the creditor be satisfied, or ought to be satis- 
fied, we consider as a payment every thing that is instead of it, 
and which extinguishes the debt." Thus, for example, a compen- 
sation acquits on both sides that which is compensated, as shall 
be explained in the following title. 

II. 

• 2258. Delegation is a Payment.— a debtor delegates his 
debtor to his creditor, .that is, if he substitutes in his place his 
debtor? who obliges himself to tLe creditor for the same thing, and 

'jwhsuctf»a manner -that the* creditor is contented with this new 
debtor, and discharges the* other, this delegation will acquit the 
first debtt». b . ’ 

• III. 

*2259. -An Assignment of a Delft , without Warranty , in Order to 
be distharged, is a Payment. — If a creditor accepts from liis 
tlebtor an assfgnftient* of a debt, without warranty, and delivers 

. 

V * & 21 y D- decred. See the eighth article of ^pcoad section. 

, y.See the fifth article of the second station of the Loan of Money . 

* L. 52 y p. de solut . ; — - Z.54, Vcxf . See the second article of the first section. 

b L. 8, $ 3, D. o4 \eU. ; — * D. de fidejuss*. See tlie title Delegations. 
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tip to the debtor bis bond, or gives a discharge of it, this assign- 
ment will beinstead of a payment, which will annul the„ debt,' 
although it should happen that the creditor should recover no part. : 
thereof. 0 v 

IV. . 

2260. Novation is a Payment. — If the creditor and debtor agree 

ip innovate the debt, that is, if instead of the first obligation the . 
debtor obliges himself by another of another nature; as if-he who,- 
owed the price of a sale, or <the rent of a house, giVes a. bond, 
for it as for borrowed money, the creditor making ‘no reservation 
of the first debt ; the second obligation will be instead <af a pay- 
ment of the first, which by this novation will be acquitted and 
annulled.* , ’ • 

' V. . « 

2261. The Oath of the Debtor , when the Debt is referred to it t 
or a Sentence , is instead of Payment. — The debtor to whose 
oath the debt has been referred, and who has sworn either that he 
owed nothing, or that he has paid the debt, is quit in the same 
manner as if he had actually paid it.® And if without making 
oath he is discharged by a decree, or sentence from which there 
lies no appeal, the sentence or decree will be instead of an acquit- 
tance/ 

VI. 

2262., If the Thing that 6^ due perishes, the, Debtor 'is acquitted . — 

If the thing that was due chances to perjsH, without the fault of , 
the debtor, the debt is acquitted. Thus, for example, if the thing* 
sold perishes in the . hands of the acker who was not in fault that 
it was not delivered, he is free from hKs obligation/ But this rule 
is not to be understood of those kinds of things whigh, being lent 
are paid back in ‘kind, and not In specie, such as money^eorn, 

wine, and other things of the like fiature. For those \Vho borrow 

, * 

« * V # » \ 

e £. 52, D. de solid. v « 

d L. 1, D. de novat. See the title of ^Novations. See the sixth article of the first sectiqp .. 
of the Xoan of Money. ^ 

• L. 27, D. dejyrejur.;*—l. 40, eod* See the tenth and eleventh articles of .the sixth 
section of Proof*. ' t ‘ • . 

, f L. 1, D. de rejud. ** • . , . , 

5 £. 107, Z>. desol.; —L 33, D. de verb.' old . ; — l 23, a ci./— J. 5, Z). de jdb. crei See 
the' second article of the seventh section of the Contrail a ^ 
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things of this kind are not bound to restore the same individual 
thing .which they have borrowed ; but they are indebted for as 
m*6h of the same kind.* 


VII. 

2263. If the Oreditor»succeeds to the Surety , or the Surety to the 
Creditor.-— If die creditor succeeds as heir to*him who was surety 
.for his debtor, or the surety succeeds to the creditor, the obligation 
•rfjfthe surety is annulled; but t[ie debtor, nevertheless, .remains still 
obliged, tor the surety's obligatfon, which is extinguished by 
this change, wa% only accessory to the principal obligation. 1 And 
# if there vjpre rftore debtors, «or more creditors, for one and the same 
sum, and if one of the debtors should succeed to one of the credi- 
tors, or Vine of the ^creditors to one of the debtors, the confusion 
which would be made in the person of the said heir, being limited 
to one portion of the debt, would make -no manner of change with 
respect to the others. 


VIII. 

2264. Consignment of the Debt , in Case the Creditor refuses his 
Payment. — When a debtor, offering to pay all he owes, and in 
the place where he ought to pay it, the creditor refuses to receive 
it, it is lawful for the debtor to consign the money : and if the 
consignment is made according to form, it will be held as a pay- 
ment of the debt, and will put a stop to the rent or interest, if it 
is a debt that,bears interest. 1 


IX. 

226 5. One cannot pay one Thing for another . — Payments ought 
to be m&de of that which is*due, and the debtor cannot, against 
the will of his creditor, •jjay*him another thing than what he owes, 
although \he, value of what he should offer to give were equal, or 

* . • •’ . 

h See the fourth article of the first section of_tho. Loan of M9ney. If the debtor owed 
one of two things, «nd one.of the two happens to perish, He will continue debitor of that , 
which remains. Concerning which, sde the seventh article of the seventh section of the 
tyrittactof Sale. V, l. fV5, D. de sotet. * 

* L. 42, Z>. de solut. See the* eighth and ninth articles of the fifth section of Cautions or 

Sureties-.> ; - * ( ' * * 

* L. 9, <7. de jolut. ; — 1. 19, C. de usur.‘ Seeing yhe debtor is not permitted to. consign 
the debt, nnlcss it appear that the credTtor ha^ refused, to receive payment of it, add see- 
ing it iimy happen tiiat the creditor .may have some just cause to refiist) it, the debtor can- 
not safely consign the,debt, unless he does it by order of the court. 
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t ’ 

even should exceed, the value of the thing due. Tljusy he who 
owes money cannot give in payment lands or houses, or -debts, 
unless the creditor 1 consent to it. m “ ‘ 

t 

X. ’ 

2366. A Work which ought to he made by the Hand of a certain 
Workman. — Seeing 1 ' undertakers and artisans artf debtors for the 
..works which they undertake to make, and- that there are works of . 
such a nature that it is of importance to have, them nkide by the/ 
hand of the undertaker or workman himself who undeAook them } 
those who are obliged to make with their owft hand works of this 
nature cannot discharge themselves of ‘their obligation by deliver- 
ing the work of another person. 0 ‘ * 


• , XI. 

* 

2267. The Cession of Goods makes a Payment in another Thing 
than what was due . — The debtors who are allowed to surrender 
their goods for the satisfaction of their creditors give in payment 
another thing than what they owe. And this is likewise another 
manner of payment, which shall be spoken of in its proper place. 0 

XII. 

2268. If one gives in Payment of a Sum of Money dnolher Thing 
than Money , it is a Said — If a creditor of a sum of money should 
consent to take in payment houses, lands, or other thing, it would be 
a sale of which the sum that is dije would make the, price. Thus, 
the debtor wotjld remain ‘guarantee against*- all evictions, and he 
would be discharged from the debt only on condition of his war- 
ranting the possession of the thing to the creditor, and the pay-* 

m L. 2, § 1, in fi D . de reb . cm/.; — /. 16, C. de soluf V 17, C. eod. By the third 
chapter of the fourth Kovel, tho Emperor Justinian ordained, that debtor wHb owed soma 
of money, and had only lfcnds or houses, for which they could find no purchasers, should 
be admitted to give iu payment houses or lands at a reasonable valuation, .with fhc^ war- 
ranty which they were able to give, leaving to their creditors the most valuable houses 
ami lands which they hAd. % *This law was (bunded on a motire of humanity towards the 
debtors, and even on the interest of the creditors ihcmselves, who could not hinder their 
debtors, when reduced to the last necessity, from being admitted ito surrender their lands 
and houses for the ^payment of their creditors. But the difficulties and inconveniences 
that attended the execution of ^his 4 law brought it soon into disuse ; and it were to be 
wished that provision were made inchi? ^natter, hs well as against the magy phases com- 
mitted in tlic seizure and sale of the estate]* of debtors. 

n L. 31. /). </«? scfiit. See the ninth article. 

° Sco the title of the 'Ccuion of Goods* ' 
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ifient would be altogether' without effect, if the creditor should be 
evicted of the estate which he had received in payment, 9 unless it 
had been otherwise agreed between the partied. And as the dim* 
fyutions .which idight happen to the thing given in payment 
would fall upon the creditor, so likewise he would reap the profit 
of all that might render the thing better or more valuable.* 

XIII. 

• 

• 2269. If a Part of the Land m given in Payment is evicted from the 
Creditor . I*- If, in the case of thfe preceding article, the creditor 
having faken lqnds*in payment, a part of them were evicted from 
him, he^might oblige the debtor to take back the rest. For it 
might so happen ( that, because of the eviction of that part, the rest 
of the*iand might Jt>e a burden to him, and ‘that he took the land 
in payment only that he might have if whole* and entire.* 


XIV. 

2270. A Payment made in a Species of Money that is just going 
to be cried down. — Payments of money ought to be made in 
species which are neither cried down nor suspected." But if the 
creditor having delayed to receive his payment, the money should 
chance to be cried down before the debtor had actually made a 
tender of the money to his creditor, the loss which would be oc- 
casioned by crying down the species that remained still in the 
hands of the debtor would fall upon the debtor. For he was still 
master of th^rn wfrile they wem in his hands.* 


SECTION itl. 

t • * 

WHO MAY* M^tE A PAYMENT, OB RECEIVE IT. 

— Art. I. 

• 2271. . Persons who are' jointly bound for Hie same Debt , and 
Sureties , may pay for the Debtdr. — Persons. \Wio have interest 
that aXlebt be acquitted may pay it. . Thus, those who are jointly 
Bound togethef, each of them for the whole debt, may pay one for 

' • t » . . • 

P L. 46, D. de saliU. ’i—v.t . 24, D. dapign. ad 1 * . 9 L. 24, C. de solut. 

1 L. 46 , D. de solid. • * • L- 99 , D. de solid. 

* L. 102 , D. de tolut. * • 

• • 

vol. *i. • • . 76 
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the other : thus, sureties may acquit what they are bound,, to. pay 
for others. And the payments which these persons make dis- 
pharge the debtors *for whose behoof they make them, and; annul 
their obligation to the creditor. But the sa'id debtors remain 
obliged to him who acquits their debt.® 


II 

• 2272. Any Person may pay for another. — Payment may be 
made, not only by a person who is interested with 0 a debtor, but 
also by other persons who have- no .concern in the debfi Apd he n 
for whom another has paid is acquitted, whether he knows or 'is 
ignorant of the payment, and even although he should not agree 
to it. For the creditor may receive that which' is duetto him : 
and he who pays fot another may do that favor either. to the 
creditor or to the debtor, or may have other just causes for do- 
ing it* 


a L. 16, Z). dc accept'd . ; — /. 2, C. de duob. rtis. 

b L. 39, D . de neg. gest. ; — l. 44, 7>. dc cond . indeb. ; — l. 23, T> . de solut. ; — 53, eod. ; 
— 1. 17, C. eod . Although it bo permitted that one person may pay for another, yet tills 
rule is to be understood of debts that are. legally due, and of persons who acquit them 
with an honest and fair intention. Tor it is not allowed that one, under pretext of paying 
for another, should make payment of a debt which the debtor pretends he does not owe. 
And it is still less allowable to pay in order to purchase litigious rights, and to vex those 
who are pretended to he the debtors thereof. The Emperor Amtstasius prohibited this 
commerce by a law, which is the 22d Cod. de mand. And seeing litigious rights are never 
assigned over, to others, except for lesser sums than those which are pretended to be due, 
he ordained that the assignee should recover only the same sun* which he had really and 
truly paid. But because many persons elutjef 1 these prohibitions, by iqaking mixed con- 
veyances, which consisted of a salc\tf r onc part for a certa>ji price, and of a donation of 
the overplus, Justinian, hy another law, which is the twenty-third of the same title, pro* 
hibitcd tins mixture of talc and donation together, allowing those conveyances when they 
were mado purely on the score of donation ; and as for the others which should happen 
to bo made for a certain price, he left the debtor d c liberty to acquit them by paying only 
the real price which the purchaser had disbursed. ( J3ut ql| these precautions not being 
sufficient to hinder persons from counterfeiting a donation instead of a sple, nor from 
rrftntioning in ihe conveyance a greater price than what was actually paid, it was no diffi- 
cult matter to elujlo these laws. And besides,* there arc many occasions in which the as- 
signments of controverted debts may be. lawful. For besides the exceptions wlpch this law 
of Anastnsius mokes of assignments amohgvcohcirs in relation to the fights of the succes- 
sion, and of some other buses where they who accept of such assignments arc thereby 
obliged for some lawful interest, it may happen, and it often docs happen, that a debt, is a 
rendered litigious by an unjust opposition from the debtor. It*may likewise so fall oift, 
that a creditor of a lawful debt, although it be doubtful and controverted, mayuot h&v$ 
any other fund whereupon to fobsi^, or wherewithal to pay a creditor; and in these . agui 
other the like cases, the assignments of 'contested rights may not be, altogether unjust 
For wliich reason, •the putting these laws of Anastasias end Justiniaain execution ought 
tq be left to the discretion of ‘the judge, according to the quality of the facts, and the cir-* 
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2273. Of the Debtor who with the Money of another Person 
pafi* their Common Creditor hie own Debt. — 'if a debtor .having* 
giyen his money to* another person to pay the same for him to his 
■creditor, the said third person, being indebted to the same creditor, 
gives him that money In payment of what he himself owes him ; 
this payment •ftould seem to be useless both for the one and the 
. other of these # debtors. For he who carried the money had no 
power to employ it in the discharge of his own debt : and he who 
gave it is jftot discharged by a payrfient that was not made for his 
account. Thus* whilst things remained entire, and the. effect of the 
said frat^l could t be repaired, the payment would be rectified, and 
placed to the accqunt of him who had given the money. But if 
the creditor, being ignorant of the knavery of him who carried the 
money, had delivered him up his bond, and had disposed of the 
money, there would remain nothing for him who gave the money 
except his action against the person who had undertaken to de- 
liver it to the creditor. But if, on the contrary, in the same case, 
the creditor, who had delivered up the bond, had still the money in 
his hands, he could not keep it, no more than a thing that was 
stolen, which he would be obliged to restore to the owner.® But 
he who had given the money could not oblige the creditor to re- 

cumstanccs wliich may help him to judge whether the assignments he just or unjust, 
and whether they ought to have their entire effect, or if the debtor may be Admitted to 
reimburse the person to whom the assignment is made of the sum which he has actually 
paid to the creditor, or even whether he vrhJ has acceded of the assignment ought not to 
be punished for it, if on his pjtrt there Were any misdemeanour which might dejerve it It 
9 is because of these different effects of tho assignments of litigious rights, that some authors 
have been of opinion that these laws arc not at present observed in France, because they 
have seen fjiat they have not been followed in many cases, which were excepted for par- 
ticular rcasdhs ; whereas others are of opinion that they arc still i? force here, because in 
reality there are many cases <feh«re they are observed, and because it is just to restrain tho 
commerce of«a$sigriments of litigious rights on all occasions wherever equity may seem 
to demand it* As to the assignments of litigious' rights, the rerfder may consult the *- 
• marks &V4he epd of the preamble to tho eighth section of the Contract qf&ile, 

*•/£ 17, D, de solid*; — v, 1 . 94; — d, 1. § 2^-7*?. 6, et § ult. *Tnat. de obi, qupt ex del . 

The obligation of this creditor to give back the money, if if is Jn^eing, or to place it to 
the account of the owner of the money, 'results from the terms of this law, Which ordains, 
if the money is jrio iporc in being, the person Vho delivered it to the creditor lie ac- 
quitted; from whence it follows? that it would be otherwise if the monej^ were still extant 
inthe hargisof the creditor.. For in this case the’ qwncr would claim them os a thing 
stolen ; the laws reckoning in the number of thyftg arts of such a quality as this of the 
bearer of the money, and giving to the ni&stcr of the thing stolen the right of challenging 
Uj in whose hands soever it is. V. d. $ 6 et $ ult. Inst, de M, qua ex del. ; L 54, D, de 
firt.;—d.H 1> ' - * • > 
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store it, utaless he procured the bond to be given back t»,tke credi- 
tor, which he delivered up to the bearer of the monsy, thst all 
things plight be in 'the same state and condition they were in be- 
fore the payment. For otherwise he who Sent the pione£ by 
smother ought to impute to himself this consequence, of his im- 
. prudent choice of the person. And there would remain nothing 
to him but his action agdinst the person whom he* had intrusted 
tfath the money. But the bearer of the money would be answer- 
able to both the other persons for costs and damages, and be liabk 
to the other penalties which hib knavish dealing mightr&eserve. • 

IV. 

2274. The Attorney of a Person may make t» Payment^ and 
ceive it. — * Those who are appointed agents or attorneys for others 
may equally make payments for debtors, and receive them for 
creditors, if they have a special power, or- letter of attorney, em- 
powering them so to do; or if they have a- general letter of attor- 
ney, by which they are intrusted with the administration of all 
the affairs of any person : for their act and deecf is the same as 
that of the persons who have given them the charge of their con- 
cerns . 4 

V. 

2275. Payment to him who has not Power to give an Acquittance. 
— If a debtor pays to him whom he believed to be the creditor’s 
factor or attorney, and who was i^ot so, the said payment will not 
acquit hjm. e But if the 6113 d itor who had given order to a person 
to receive the money foV him revokes the* said order, and the „ 
debtor, being ignorant v>f the revocation, pays the money to the 
said person, the payment will be good, and the deb to# will be 
thereby discharged ; as, on the contrary , the* payment would not 
yrail the debtor, he had made it after he knew of thp«x 6 vocation. f 

. VI; 

2276. Tutors And Vurators v/tay make and receive Payments . — 

• Tutors and curators may inpke and receive payments for ’persons 

who arc under their charge.* 

• . • . • 

4 £. 12 , Dtdetohd. See the tetftk article of t$io third section o£Proxie*. 

* L. 34, 4 4. D. de tolut. ; — 1. 58, tod . , * . 

* L. 12, 4 2, «*?. ; — l. 34, 3, tod. • 

. * L. 14, \ 1, D. de tolut.; — d. 1. 14, $‘7! See the fourth article of ^esoeond section of 
Tutor*. ’ , ! • • 
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2277. .payment to one of more Creditors , each of whom has a 
Ripht to' receive the Whole .— - IF a thing is due to two or more, 
creditors solidly, that is, in such a manner that every one of them 
has full and ample right to receive the whole, the payment that is . 
made to one of them \Sill discharge the debtor from all the others.* 

. VIIL 

’ 2278. One of many Heirs can receive only his own Portion*— 
[f -there b&» no solidity among- several creditors foi; one and the 
same thing, that is, If each of them has not a right to receive the 
whole thjhg, But pnly his pbrtion of it, such as coheirs, none of them 
:an receive the whole for the others, unless they all consent to it. 1 

° o 

lie. 

A 

2279. Payment made to one who lies under an Accusation of a 
Crime. — Persons accused of crimes which are liable to be pun- 
ished with confiscation of goods may, before their condemnation, 
receive what is due to them, and pay what they owe. For other- 
wise innocent persons, who chance to be accused, would be un- 
justly deprived -of the use of their goods. 1 But this liberty of re- 
ceiving and making payments ought to be understood In such a 
manner, as that there be no fraud to elude the confiscation of 
goods, and that the person who is accused give no acquittance 
without receiving real payment, and that he do not pay but what 
he lawfully o,wcs. m , 


SECTION IV. 

<» , ° ' 

. . OP THE IMPUTATION OP PAYMENTS. 

Art. I. 

• 2280. ■* The Debtor of several Debts, acquits ibhichsoever of them 

he pleases. — If a debtor who owes to a creditor different debts 
«» 

s * ’’ 

b Ex piuribus reis stipulandi, si tutus acccptum fecerit, liberatio ontingifc hi solidqra. 
L. 13, $ :i It. D. de accept il. See the second section bf 0 Solidity among tuo^&c. 

1 This is a consequence of the preceding article , Sec the eleventh and twelfth articles 
of the first section of Deposit. VI. 81,'$ 1, D.’de solut. 

1 &. 41 et 42, D. de solut. 
m V. L lfy D. detdrynat. » 

76 * 
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hath a mind to pay one of them, he is at liberty to acquit. which- 
soever of them he pleases, and the creditor cannot refuse to receive 
payment of it.* For there is not any one of them which the 
debtor may not acquit, although he pay nothihg of all „the ofther 
debts} provided he acquit entirely the debt which ho offers to 
jpay> 


II. 

2281. Payments are applied to ifye Debts at the Choice of the 
Debtor , and in his Favor. — If, in the same case of a debtor, who 
owes several debts to one and the same creditor, jthe said debtor 
makes a payment to him, without declaring at the same time 
which of the debts. he has a mind to discharge; whether it be 
that lie gives him a sum of money indefinitely in part of payment 
of what he owes him, or that there be a compensation of debts 
agreed on between the creditor and debtor, or in some other man- 
ner ; the debtor will have always the same liberty of applying the 
payment to whichsoever of the debts he has a mind to acquit. 
But if the creditor were to apply the payment, lib could apply it 
only to that debt whieh he himself would discharge in the first 
place, in case he were the debtor. For equity requires that he 
should act in the affair of his debtor as he would do in his own. 
And if, for example, in the case of two debts, one of them were 
controverted and the other clear, the creditor could not apply the 
payment to the debt which is contested by the debtor.® 

V • ••* Iir 

* 2282. The Payment is applied to the Debt, which it is most advan- 
tageous for the Debtor to* acquit. — In all the cases where a debtor 
Owing several debts to one and the saSnc creditor is found*Vo have 
made several payments, of which the ‘ap^i cation has not been 
made by the mutual consent of the parties, and where* i4 *is neces- 
sary that it be regulated either by a court of justice, or ^ arbi- 
trators ; the payments ought to be applied to the debts which' lie 
heaviest on the dbhtor, and which it concerns him* most to dis- 
charge.. Thus, a payment is applied rather to a debt of which the 
non-payment ^rould expose the debtor to some penalty, and to' 
costs and damages, or in tip! payment of which his honor might 

* ti. I, D. de solut. , b See the sixth article of the first section. . 

* L. 1, D. de tohtt . ; — 


•l. 3, tod. 
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be concerned, than to a debt of which the non-payment would not 
be attended with such consequences. • Thus, a payment is applied 
to 4he discharge of a debt for which a surety is* bound, rather tharii 
to^ ajcquit what the* debtor is singly bound for without giving any 
security ; or to the discharge of what he owes in his own name, 
rather than of what he stands engaged for as surety for another. 
TTlius, a payment is applied to a debt ■ftrhich the debtor has 
given pawns and mortgages, rather than to fi^lebt due by a simple 
( bond or promise ; rather to a g debt of which the term is already 
( cojne, than. to one that is not yet due ; or to an old debt, before 
a hew oite ; and rather to a debt that is clear and liquid, than to ' 
one* that is in dispute; o» to a pure and simple debt, before one 
that is conditional. 4 

IV. 

2283. The Overplus of a Payment , after the Discharge of one 
Debt , is to be applied to the others. — When a payment made to a 
creditbr to whom several debts are due exceeds the debt, to which 
it ought to be applied, the overplus ought to be applied to the 
discharge of the debt which follows, according to the order ex- 
plained in the preceding article, unless the debtor makes another 
choice.* 

V. 

2284. A Payment is first applied to the Discharge of the Interest. 
— If a debtor makes a payment to discharge debts which of their 
nature bear interest,' such as that of a jgibrriage portion, ojnvhat is 
due by virtue of a 'contract of sale, or the same be due by a 
sentence of a court of justice, and the payment be not sufficient 
to acqmt,both the principal add the interest due thereon ; the' pay- 
ment will be applied) ui tlfc first place, to the discharge of the 
interest, atod^lie overplus to the discharge of a part of the principal 
sum/ 

2285* And that even although the 9 Acquittance should mention 
' both Principal And? Interest. — If in the cases of the foregoing arti- 

• . * 

• • • 

* L. 3, 4 1, et l. 4, D. de solut . ; — L 97, Sod.; —J. }, eod .; — 1. 5, eod. 

• L. 97, in f. D. de solid. * , 

f L. 5, f 2, mf.D.desolut.;—*L 48, eod.; — L 5, $ 21, D. yi in possess, legal, vd fidek 
serv. cans. ess. lie. a * * 
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de the creditor had given an acquittance in general for principal 
and interest, the payment would not be applied in an equal pro- 
portion to the discharge of a part of the. principal and of a part pf 
the interest ; but, in the first place, all the interest due would be 
cleared off, and the remainder would be applied to thq discharge 
of the principal. 8 


VII. 

; 2286. How the Price of what is pawned or mortgaged for sev- 
eral Debts is to be applied. — When a debtor, obliging* himself to 
a creditor for several causes at one and the same time, gives Him 
pawns or mortgages) which he engages /or the security of all -the 
debts ; the mpney which is raised by the sale of the pawns or ' 
mortgages will be applied in an equal proportion tor the discharge 
of every one of the debts. But if the' debts were contracted at 
divers times, upon the security of the same pawns and mortgages, 
so as that the debtor had mortgaged for the last debts what should 
remain of the pledge after payment of the first, the moneys aris- 
ing from the pledges would in this case be applied, in the first 
place, to the discharge of the debt of the oldest standing. 11 And 
both in the one and the other case, if any interest be due on 
account of the debt which is to be discharged by the payment, the 
same will be paid before any part thereof be applied to the d^* 
charge of the principal. 1 


* TITLE II. 

* 

OF COMPENSATIONS. *» 

f , 

,r ‘ 

2287. The Subject-Matter of this Title. — It often happgps that 
the same person ill at the same time both creditor and .debtor, to 
another; as if art’ executor* is charged with a legaey to a legatee 
who was his debtor; if two persons are reciprocally indebted to one 
another for money lent ; if one has received aild laid out money * 
for another: and two persons maybe mutually indebted to one 

* Tj. 5 , $ ult. D. de sohit. . k 1 96 , § 3 , D. de solut. 

1 'L. 35, D. de act. Sec the fifteenth article of' the third section of Paten* and 
Mortgage*. ' 
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another* so as that one of them alone may owe different debts, or 
likewise both of them. • In these and other the like cases, which 
arc infinite in number, it is natural not to Ynake so many pay- 
merits as there are*dcbts, so as for one of the two to pay to the 
.other what he owes him, and to receive back again that which 
is due to him ; but such debts are compensated, that is, every one 
'retains in payment of what is due to hiiti that which he owes to 
the other, whether it be for the whole debt, if the sums are equtfl, ' 
, Or by deducting a lesser debt put of a greater. So that compen- 
, Nations arft» nothing else but two Reciprocal payments, which are 
made at the sarqe time, the debtors giving to one another no other 
thing bu£ tjieh* bare acquittances, the debts being annulled for so 
much aa» shall be found to be acquitted by the compensation. 

2288*. There aremsome .Debts which are not to be compensated . — ■ 
Although it seems natural that every debtor who is on his part 
credftor to the person to whom he is indebted may compensate, 
yet the use of compensation is not extended indifferently to all 
sorts of debts. For there are some debts which the debtors are 
bound to acquit to those who are in other respects indebted to 
them, without insisting on compensation, as shall be shewn in the 
second section. 


SECTION I. 

OP THE NATURE OF COMPENSATIONS, AND OF TIIEIR EFFECT. 

. Art. I. 

• • 

2289. Definition of Compensation. — Compensation is a recipro- 
cal acqiiUtal of debts betwc&i two persons who are indebted the 

one to the other.* 

• * 

_ ; II. 

3290. .Compensation prevents the Circuit of twf> Payments. — The 
use of compensation is necessary’to avoid th^ Circuit of two pay- 
ments, Which would happen if each yf .the two persons who com* 
jfensate should* be* obliged first to pay what he owe # s, and then to 
receive ,back again What is due to hynself. ‘And it i§ natural, 
without fetching this compass^ ‘for twer/ one to retain in payment 




a L . 1, D . de com pens. 
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of what is due to him that which he owes on his part.- 1 Thus, 
every compensation implies two payments.* 

III. 

2291. It takes place , although the Debts to be compensated be not 
equal in Quantity . — Although the reciprocal debts be not equal so 
as to compensate the Whole, yet, nevertheless, the? compensation 
t&kes place in a smaller debt against the greater, so that the 
greatest debt is thereby acquitted for so much as the least debt . 
amounts to.® • " 


2292. Compensation hath its Effect of itself and by Virtue of the 
Law. — Compensation being natural, it has of itself, and by virtue 
of the law, its effect, although the persons who have right to com- 
pensate do not think of it, and even although both the one* and 
the other should be ignorant of the debts they have to compensate. 
For each of them being at the same time both creditor and 
debtor to the other, these qualities are in equity and in truth con- 
founded together, and annulled. Which hath this effect, that if, 
for example, two heirs of two inheritances, the goods and effects 
whereof were not yet fully known to them, should be found in 
this quality of heir to be reciprocally indebted to one another, the 
one for a sum bearing interest, and the other for a sum bearing 
no interest ; the interest would cease to run, either in the whole, 
if the debts were equal, or to the amount of the lesser debt, and 
that from the day that the l?.st debt should appear to be due. 4 

V. 

2293. The Account ought to be &ated Year by Year,' that the 
Compensations be made at the Time that the* Sums become due . — 
It follows fr.om the preceding rule, that between persons who are 
reciprocally indebted to one another, as between a tufoiV^Jid his 
minor, between coheirs, copartners, and others, if there be stuns 
owing which bear interest, the accounts and. computations ought 
to be stated year by year, and in such a manner that the compen- 
sations and deductions be made at the times that the sums to bfe 

t 

b L. 3, D. di 3 comjwns.; — L 2, eotb ; — 4, in f. D. qiti potior . 

c $ 30, Inst, de action. ; — /. 4, C. de compcns. 

* L. 21, D. dc cbmpens .; — /. ult. C. ax l.; — l. 4, C. eod ‘; — h 7, C. de solut. -i.il, D 
de comjx ns . , 
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compensated fall due, that the interest may run, or cease to run, 
according to the changes which the compensations and deductions 
vcpy make therein. 8 


VL 

• • 

2294. The Judge may compensate by Virtue of his Office. — Sec* 
jing compensation is made by the authority of the law, it is in 
the power of the judge, and it is likewise his duty, in the cas<!S 
where there aVc mutual demands between parties, to compen- 
sate of h is, own free motion the reciprocal debts in which coin* 
pciifsatioir may take* place; whether it be that the compensation 
have the. effect to acquit# totally the parties, or that, after the 
compensation is* made, one of the parties ought to be con- 
demned to pay soqjje overplus to the other/ 


SECTION II. 

AMONG WHAT PERSONS COMPENSATION TAKES PEACE, AND IN WHAT 

DEBTS. 

Art. I. 

2295. One compensates only in his own Right. — - Compensation 
can only be made between persons who have in their own names 
the double quality of creditor and debtor s and if a debtor exercises 
against his creditor a right which is apt his own, as a tutor docs 
who demands *a deWf^ue to his “minor* or an attorney who sues 
the debtor of the perSoq who has given him a power so to do, 
’there will be no ebrnpensation made of what the said tutor or 
attorney *may owe in, their own names- to the said debtors.* 1 

. # IL 

• *. 

229 6^ 2'ertompensate, it is necessary that the 2)ebts be Clear and 
Liquid?— It is not enough to 'make a compensation, that there be 
a debt on the ope side and the othfcr, but it is; mtweover, necessary 
that both the debts be clear ‘and liquid, that is, certain, and not 
■liable to dispute) Thu^ one cannot compensate with a clear and 
liquid debt a debt that is litigious, nqr_ a pretension .thilt is not 


8 L. 4> C. de compens. ; — 1.7, CL de aolut. 
* X. 'S3, D. de compens. 


r 4 30, Inst, dje action. 
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settled. But it depends on the prudence of the judge, to discern 
which debt is clear and liquid, and which is not. And as he pught 
■not to defer giving sentence for a debt that is clear and evident, 
because of a demand of a compensation which would require a 
long discussion, and that such demand ought to be reserved to ,be 
judged afterwards, so neither ought he to ctefuse a short delay for 
such a discussion, if it can be done easily, and in a short time. 1 * ^ 

O 

hi. ; ; 

2297. And that there be no Exception to annul the Debt. — We' 
must reckon among the debts which do not enter into Compensa- 
tion those which, although clear and evident in themselves, may 
be annulled by some exception which the debtor may havp against* 
them. 0 Thus, he who is indebted to a minor cannot compensate 
what the said minor owes him by virtue of an obligation- against 
which he may be relieved. 

IV. 

2298. Debts which are not as yet become due cannot be compen- 
sated. — The debts of which the term of payment is not yet come 
arc not compensated with those which are due without any term, 
or of which the term is already come. 4 And conditional debts, 
the effect whereof depends on the event of a condition, cannot be 
compensated till after the condition has happened. 

V. 

• 

2293, There is no Compensation against ljuebts of Public Taxes. 
— Those who are indebted on account of the. public taxes, such as 
the land-tax, excise, customs, and other subsidies, cannot compen- 
sate with these sorts of charges that which, the prince, •may owe 
them on other accounts. For the nature tftfcd use of these contri- 
butions is such} that nothing can retard the paypirnt of them. 
And much less can they compensate that which mia^Sjg, due to 
them from the persons who are employed in collecting, the taxes. 
Thus, a private person who is assessed to the land-|ax cannot 
compensate the sum at which lie is assessed with what may be 
owing to hjin by the collector. Thus, a receive* of the land-tax 
cannot compensate with the public moneys which he has received 
that which the receiver-general may be indebted to him. But the 

** L. ult. C. <» coinptnu. * Li 14, D. dc compenr. 4 L. 7, D. de compens. 
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other debts which are not privileged, and which one owes to the 
"exchequer, may he compensated with what, the exchequer owes to 
tbef same person. Thus, for example, if in jyi ‘estate fallen l-o flu; 
erqWn by, confiscation, by default of heirs, or by the death of an 
alien, thera be some of the effects consisting in debts, the debtors 
Whereof are found to bo likewise creditors to the person to whom the 
■Estate did belong, compensation of those debts will be allowed. 0 

VI. 

. -2300. 7¥*ere is no Compensation in a Thing deposited or /nit. 
— The dhpositajy ai a thing, and he who has borrowed a thing 
for 'use, £apnot compensate what they have by virtue of any of 
these titles with a debt which the master of the thing deposited 
or leu# may owe to them. And if two persons: had reciprocally 
things belonging to another deposited in their hands, there would 
be no compensation between them in this case, but each of them 
would be obliged to restore the thing which had been deposited in 
his hands/ 

VII. 

2301. Compensation in Crimes and Offences, in what Respect . it 
takes Place, and what not. — In crimes and offences one does not 
compensate either the ^accusations or the punishments.^ But 
when the matter relates only to costs and damages, or to the civil 
interest of the party, if the person accused be found to be a credi- 
tor of the accuser’s, he may compensate. 1 * 

VIIL 

• i 

2302. If Compensation is made of Two Debts, equal in the Sums, 
but unequal in other Respetts. — If one compensates two debts, 
which, although equftltty tlfe sums, are distinguished by some dif- ‘ 
fercnce whJfA may be estimated, the same., may be considered in 
maki*tg4he compensation. .Thus, for example, if he who was to • 
pay* a sum of money in a certain pl.ac’e, whefte it was the credi- 
tor’s interest ft> have it paid, compensates it* i? Smother place, and 
is by that means freed from the charges- it would have cost to*h’a re 

* L. 3 m C. de compens — l. 20, D . eod. ; — l. 46, f2, D. de jdrejisci. „ # 

* L. ult. ittf0SC. de compens .; — l. 11, C. depot* ult. C. de commod. — v. l . 18, § ult. 

D. commod See the Ias£ article of the Mini station of Deposit, and the thirteenth article 
Of the first section of the Loan df Things to he restored in Specie. fc 

8 L. 2, $ 4, D. a£ Ip. Jul . demdult. % h * L. 10$ § 2, jp. de compens . 

vol. * 1 . • . • 77 







mnitted the moneyt© Uye place wh 43 te.il was dot’ 'bfl^ bepii 
in making the compensation the value of the s&id^mittam^^ijay 
,be estimated. 1 


.. . IX. ' 

2303. One' can compensate only that which may begiven in pay- 
ment . — Since compensations are payments, 1 and eve.. can not pa^ 
one thing for another against the will of fhe creditor ; m so n^if 
ther can we compensate . any thing but what may be given in- 
payment. Thus, an heir or executor, who had beeivcharged.by. 
the testator to give certain lands to a legatee, could bet oblige 
him to compensate with the said lands <a sum of money yfchich the . 
said legatee might happen to owe him. Thus, he who should” 
owe a ground-rent that could not be redeemed could not extin- 
guish it by a compensation of a sum ot money which thc-creditor 
of the ground-rent might be indebted to him. But he could only 
compensate the arrears of the said rent that should be doe. 


TITLE III. 

OF NOVATIONS. 

2304. The Subject-Matter of this Title. — It has been remarked 
in the preamble of this book, that we may annul or diminish 
engagements, by substituting a second engagement in the place 
of a former; so as. that there be only the second engagement 
whicli subsists, the former being annulled. And this may happen 
two ways : one, without any change of the persons, by -Gauging 
only the nature of the obligation; and the lather, by a change of 
the debtor; whether it be that the first obligation- Miosists, the 
second debtor charging himself therewith instead of tll^hrmer, 
who is discharged v irom it, pr that the new debtor makes a View 
obligation. Thus, ,foir an example of the first of these two ways, 
if an executor who is charged with a legacy agrees . with the 
legatee to give him a bond as for money’ lent^ amounting to thfe 

* 15 , D. de compem. 

’ L. 4, in f. D. qui pot. See the second, article of the first section. .. ..... . 

m L. 2, ; l,in f. D. de rtb. cred. Sco the ninth article of the second scctiok'of 
merits. . • ."..■yw.St. 
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** ¥&& stim \rtth that which has been bequeathed to him, without 
maMAg any Mention of 1 the legacy in the bond, and the raid 
legatee gives the executor an acquittance for the legacy ; in this, 
transaction there Will be no change of the persons, but only a 
change in the nature of the engagement, an obligation for money 
lent being substituted in the place of a legacy due by a testament. 
*^Jid it is this first way which we call novation, and which shall 
be the subj ect-matter’ of this title. Thus, for an example of the 
‘•Second way, by the change of .the person of the debtor, if he who 
as •indebted*for > money lent substitutes in his place another debtor, 
who obliges hirqpelf* for the same sum to the creditor, so that the 
t first’ debjjbr. is discharged/* the first engagement will be annulled 
in regard of the £rst debtor, who will be no longer.bound for the 
money,* and he who is substituted will become debtor in the place 
of the other. And it is this second way which is called delega- 
tion, whether the new debtor take upon him to acquit the first 
obligation, which is suffered to remain in force, or whether the 
first obligation is suppressed, and the new debtor obliges himself 
by some other title ; but always m such a manner that the engage- 
ment of the first debtor is annulled by that of the new debtor, 
who succeeds in his place, and this shall be the subject-matter 
of the following title.* 


SECTION I. 


. - • • 

OP THE NATU|fc OF NO VATIONj*AND OF ITS.EFrE®*. 

Abt. I. 


2305 * •Definition of Novattbn. — Novation is Jlie change which 
the creditor and debt&r*qial?e, "who in the place of one debt substi- ! 
tute anoAj*s^ so that the first obligation subsists no longer, and 
the dafcf&r remains obliged only* by the second.* Thus, for exam- 
ple,* if after a contract of sale, tl\p price not being yet paid, the 
seller takes a bond from the .buyet as for money* lent, for f he same 
sum which the price of the sale amounts to, so as that the con- 
tract of sale be discharged, and no reservation mad& thereof in the 
new obligation, the seller will Jiave intonated Ins debt. 


* (Thif method of Annulliry* prior engagements, bj substituting new o 
loom, xs in the ancient books of the common lav of Lngland described by the 
of novation ^ Bratton * lib 3 , cap 2 , no 13 , —JFlcta, hb 2, cap GO*] ) 


a IP thci 
ime nara 
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2306. Novation is not presumed, */ it do not appedfi^-* There is 
inever any: novation produced by the bare effect of a second obli- 
gation, unless it appear that the creditor and debtor have had .an 
intention- to extinguish the first. For otherwise both obligations 
will subsist. 1 * ’ 

III 

• . r 

' 2307. The Alterations made in a. former Obligation do not inno-, 
vale it. — If the creditor and debtor agree to make setfmebanges 
in a former obligation, whether it. be by adding fo it a mortgage, 
\a surety, or some other security, or by taking the’ sarijie awaty ; 
Whether it be by augmenting or diminishing the debt, Or«by fixing 
a longer or shorter term of payment, or by making the dfebt con- 
ditional if it was pure and simple, or pure and simple if it was 
conditional; all these changes, and others of the like nature, do 
not make any novation, because they do not extinguish the firsc 
debt, unless it were expressly said that it should be hull. And 
the first obligation subsists, although it be not particularly men- 
, tioned that it is reserved, or that the said changes are made with- 
out an intention to innovate. 0 * 

IV. 

2308. Novation of several Debts into one . — One may innovate 
several debts by reducing them into one single debt, which may 
comprehend; and extinguish all the others^ Thur, he to whom 
several d^ts are due for* wpveral causes may reduce to one ,sum 
all thajLfs due to him, and take one single bond" for the same as 
fot mwey lent, which bond may comprehend all' the other debts, 
anttannul them. 

■ r ; s . .. 

r:V\ ■ V. 

" , 2309. The Novation annuls the- Mortgages, and other Atixesories 
- of the Obligation. Seeing. the, effect of novation is to an.nulthe 
former obligation, >the mortgages, the sureties, Snd . the other 
accessories of the first Obligation, do hot subsist any logger ]ahti 
’the interest,' if the said obligation carried aity, efease'^td itiiii.* 

< 

** L. 2 , inf, D, de nov. et delog. ; -i- /. rjlt C. cod. See the following itttiefo. 

c L. vlt. C. de nomt- et ddeg. ; — /. ^ D. eod. K ■ 

^ L. ult, 4 2 * D<de nomt . ct.dchg . ' * 

v jC. \ } D,de norat , v See the first article. L. 18, cod- 
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SECTION II. 

W&AT PERSONS HAVE POWER TO MAKE NOVATIONS, A#D OP WHA* 

• V'i 

DEBTS* 

* 

Art. I. 

. . 23X0. Who • may innovate. — All persons who axe capable of 
contracting^ may innovate botHwhgt they owe, and what is owing 
to them. * And thosp who cannot oblige themselves; such as prod* 
igals whj^ara interdicted, # cannot make any novation, unless there* 
by they lifter th'eir- condition.* 

II. 

2311. A Tutor may innovate for the Advantage of his Minor. — 
Tutors and curators may make novations for those who are under 
their charge, provided it be for their advantage. 1 * 

III. 

2312. An Attorney may innovate , if he has a Warrant so to do. 
— - Attorneys who have a special power to innovate, or who have 
a general letter of attorney empowering them to take care of all 
the goods and all the affairs of the person who constitutes them, 
may innovate for the said person. 0 

dV. 

• • • 

2313. Any one of*the Creditors , who has Power to reteive Pay- 
ment, may innovatb. — If two persons arg creditors for the same 
debt sotylly, that is w in such cl manner that each of them alone has 
a right to demand it>ajid te discharge the debtdir, any one of them • 
may innovate the debt. 4 * 

• ‘V. 

. ,2314.. Novation by* another PerSoh thaw the Debtor. — AS a third 
person* who is noways interested with the debtor may pay for 
him, so likewise he may-innovate his debt without, him, he oblig- 

a L. 3, D.donmxU.et deteg. * t 

"* £* $0, f I, D, de novgt. et deleg. ; — 7. ulU §.1, eod. 
c Z.$0, D, de novat. ; — d. l. 9 § 1. 

d f 1, D. dsjiovat. et deleg. See the seventh article offhe third flection of Peg* 

imNO, end t2fb second section of the Solidity Gniong two , &c. 

' \ • 77* 
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ing himself in the debtor’s place to the creditor, with an intentioh 
te . innovate the said debt, and to annul it.® 

•; V . • 

" ......... ...... VI. . * 

2315. All Debts whatsoever may be innovated.—- All sorts of 
debts whatsoever, without distinction, may be innovated, in the 
same manner as- they may be extinguished by other ways which 
acquit or annul them. Thus, one may innovate a debt which 
was subject to restitution or recisslon, a legacy, a debj; due by. a 
transaction, or by a sentence of condemation yi a court of -justice, 
and. any other debt, from what cause soever it ma^ pjoeped.< And 
the novation subsists, although the new debt may not subsist; as 
if it were liable to be vacated, or that the debt subsisting lt^sho.uld 
prove to be useless, the new debtor being insolvent. For these 
events would not make the first obligation to revive, which was 
extinguished by the .novation.® 


TITLE IV. ; 

, OF delegations!. 

2316. The Subject-Matter of this Title. — The nature of nova- 
tions and delegations, with the difference that is between them, 
has been Explained in the preamble of the foregoing title. And 
it has been: there observed, that delegation may 0 be made in two 
manners. For one may delegate so ps that the obligatiopcbf him 
•who delegates or appoints another debtor iq, his place is annulled^ 
and does not any longer subsist; as if it Saras* a boild w^ich Wair 
. cancelled, the new debtor binding .himself by Unother v TJb^jgation, 
either of the game .nature, or of- a different kind. And one may 
likewise* so delegate as that^thtf first obligation still ^ kUbgiitiug, 
the first debtor :id discharged fromit,£tnd there remaing Uo oihef^ 
debtor besides the. person who. is delegated* . An^iu. 
manners q£i delegation, it is always certain that- the* obligatioU -o£r 

• ■ k . . ■’ *■ : ■> 

• £.8, § 1, D. de novat . ; — d. I 8, inf \ gee the second article of ; th^sectiofe 6f 
Payments. 

1, § 1, J> . de novat*;— U 8, § 1 , eo# 
l See the first article of the first section* •- ,, 
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the first debtor is annulled, since he remains no longer bound, and 
the delegation, making a new debtor, makes likewise for this rear * 
son a new obligation. We make here this remark, because 
although this distinction of the two manners of delegation be not 
expressly *and precisely marked in the texts which are quoted 
.upon the articles of tins title, yet it is a natural consequence of 
what they contain of. the nature and effects of delegation. ; • • : 

• 2317. Jj: follows from these remarks on the nature of novation, 

• and .that of delegation, that* all delegations imply a novation, 
•since In fchd place of a former obligation a new onc*is substituted. 

Bufi every novation does not imply a delegation, seeing the debtor 

• may innovate his first obligation by a new one, in which he may 
oblige hfrnself alone, without substituting any other 'new debtor in 
his stead.* 


Art. I. 

2318. Definition of Delegation. — Delegation is the change of 
one debtor for another, when he who is indebted substitutes a 
third person who obliges himself in his stead to the creditor ; so 
that the first debtor is acquitted, and his obligation extinguished, 
and the creditor content s himself with the obligation of the second 
debtor.* 


n. 

2319. Delegation requires the Consent of all Parties concerned. 
— There is this difference between novation and delegation, that 
whereas a third person may innovate* me debt of the debtor with- 
out his consent, b delega’tion is net made but by the consent both 
qf the debtor .who delegate^ another in bis place, of the person 
who is delegated, an<| of tj^p creditor who accepts the delegation* . 
and who .contents himself with the new debtor.® ’ 

- . IIL 

: m # ■* • • 

232 ty. 'Difference between Assignment of a* Defat and Delegation. 

-r^pst not coAfound delegation with thfc assignment which 

• * 

{Whwfc Here e^t&rted finder the title of delegation is by the ancient authors who 
JrnsmM the law of England comprehended under the general iftune of nqyadbn. Bracton , 

% to, no. 13 Fleta, lib . 2, cap . 63.] # # \ " • 

a* 11^ 3 » Vdleian . ; — Z. 26 , $ 2 , D. mand 8co 

the soyenth. article* * • 

b See the d^lt at^cle of the second section of Novations. * 
f l f £- 4® ddeg. 
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a debtor makes to bis creditor of what is owing to him by another 
person. For. whereas delegation implies the will of hint who 
obliges ‘himself in the place of another, and acquits the .first 
debtor, the assignment of a debt is, as it were, a sale Of What is 
owing by a third person, which may be made without his consent, 
and it may be agreed that he who makes the assignment shall re? 
njain obliged as before. 4 

IV. 

2331. Another Difference. — There is, moreover, -this difference 
between the assignment of a debt and delegation, that, he who 
makes an assignment may receive the debt which- he has Sissigned, « 
if intimation thereof has not been made to the ‘person who owes 
the debt that is assigned ; and the knavish dealing of him who re- 
ceives what he had made over to another person does not hinder 
the debtor who has paid him from being discharged from the debt. 
But after the delegation, the person who is delegated in the place 
of another cannot acquit his obligation but by paying the debt to 
the creditor who has accepted it.® 

V. 

2322. Neither the Assignment of a Debt , nor the Obligation of a 
Third Person for the Debtor , makes a Delegation. — If a debtor 
makes over to his creditor that which a third person owes to him, 
or if the said third person becomes bound for the said debtor to 
his creditor, so as that both in ‘the one audjhe bther case the 
first debtor remains obliged; it will be neither a delegation nor a - 
novation ; but an additional security which this debtor, who re- f 
mains still obliged himself, will give„to his creditor, the first obti- 

• gat ion still subsisting/ » 

VL 

2323. Delegation to the Creditor , or fp another by his^tjrdqr. 

The creditor to whom his fiebt&r delegates another debtor in his 
place may cither accept the delega|&n himself in hiso wpname, 
or give his. order that it be accepted by another person. And ;a • 
this second c&so, the delega^ioiyjplaKes a change both .pf the debitor 
and of the .creditor.® " 

* L. I, C. de novat. et ddtg. * L.S, °C. de nevatL tt deleg. 

. 1 L. uli. C. de ho vat. vtddeg. h£. 11 , 4famptd.Mdefo. 
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... VII. 

2324. Delegation is a Kind of Novation. — Delegation^ a kind 
q( •novation ; for the firsts obligation of the person who delegates 
is^xtingujshed by the obligation of him who is delegated. 11 


VIII. 

2325. The Person delegated cannot revive the ^Former Obligation. 

He who is delegated by the debtor, being obliged himself to tHfe 
Creditor, cannot revive the first obligation, whieh is annulled by 
the delegation^ nor mortgage tire estate which the fijat debtor had 
sngaged.* And Jhe Creditor on his part has no longer any recourse 
against Jhfi person who has delegated, although the new debtor, 
should become insolvent, or even although he had been insolvent; 
at the time of the*delegation. For one does not any more con- 
sider the origin of the first debt, but only the second, which has 
annulled the first. Which is to be understood of the case of a 
true delegation which has innovated the debt. 1 

IX. 

232C. The Person delegated cannot make Use of the Exceptions 
which he had against him who delegated him.. — In the same ease 
of a true delegation which has innovated' the debt, if the person 
who is delegated had jusj exceptions against the first debtor which 
he had not reserved, he cannot make use of them against the cred- 
itor, even although his exceptions should be grounded on some 
fraud of the pprson who has delegated him. For the first obliga- 
5 turn subsisting no Tonger, the second c]«rlves its nature frfftn what 
> is transacted in th$ delegation between the person delegated dnd" 
the creditor, whose interest is altogether independent on what had 
preceded* between his debtof and the person yho is delegated.' 
Thus, for example, if*he # vftio is delegated was indebted to the 
person whd, ^delegated him only on the account of a donation 

• whichj ji$ had- made him, the person, delegated canrjot make use 

• of tlfe exceptions which donors h^ye against* tBe donees, such as 
t|ip right of refoking.the donation* because o&tiie ingratitude of 

, of having some favor atsd indulgence in the payment 

cTasfim which* was given as a mere bounty. Thu^, for another 

example) if the person delegated waia^^debted to him who dele* 

■ . : • , . • • ^ 

h L. % C. <& rtovett. et deleg. l. 3, tod. See die first article. * 

1 L. 80, B. W^mgf.Hddtg. l 3, in / C\ eod.;-~L 26, f 2 t inf. D. mand. 
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gated him, by virtue of an obligation against which he ! might have 
c been relieved, having granted it during hift tttinierity' for money 
■which he borrowed* and squandered away idly*he r, ibirid'baVetk> 
relief against the creditor, if at the time of the’delegatio/i he wp 
of age. 1 ... - '■* 


TITTLE V. 

OF THE CESSION OF GOODS, AND* OF DISCOMFTFOftE. 

'2327.Cbnnectionbetween these two Matters * — The cession of 
goods and discomfiture are two consequences of the insolvency 
of debtors, whose goods and effects are not sufficient to pay "their 
creditors. And it is because of this connection between these 
tWo 'matters, that they are here placed under one and the' same 
title. We shall find in the first section what relates to the cession 
of goods, and the matter of discomfiture shall be treated of in the 
second section. 


SECTION I. 

OP THE CESSION OP GOODS. ; 

2328. The Subject-MdUer of this iSecftb^ -^Tlje cession of goods* ' 
which shall be treated *of in this section, is a benefit which the 
laws have granted to debtors, that they may deliver 'theft bodies 
from imprisonment, by Surrendering *aiyfr yielding 
goods and effect? Ip their creditors. It is to be Temai^bd* tdnicliy 
ing this matter, that Whereas in 'the Roman law the cession of 
goods might be nfade,, not only in acourt of justiCe, but nfeo -in 
private* either the itehftor fiiffiself/ or by soitfeTOither person 
having authority from him ; a the ordinances of France hive pro- 
hibiised the rpceiviug the cession of goods otherwise than by tfie 

debtor in person, before thp*]udge,th open court, wjth tjic forroali- 

V > ( ._ t . t 

. 1 , ®» D - * w** 1 - ** tetg. S3, «f/. Sc« the sixth article of the second section 

of Donations, and the second article of tie third section ot the samo title. ‘ 

. •• L . t tit. D * do ce*». bon. w * o 
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ties wijioHj they; havp prescrifcred^ that the cession of goods may 
te^Jttended with ; shame and. confusion, in order to restrain the 
tpp great facility and frequency of them. And although it might 
seem .|efisonable to exempt from this disgrace those who are 
reduced Ip make a cession of their goods by reason of losses 
happened to them without their fault, which ought to distinguish 

• *their- condition^ from that of debtors who are 'reduced to that state 

by their own knavety or bad conduct ; 0 yet the ordinance hate 
■not made thid distinction, that there might be no gap left open 
fqr t^ie encouragement of persons to make a cession of their 
goods. * * • • 

2329. ' ^Besides* the bene ft t -of the cession of goods, the laws of 
France flave granted to debtors that of respites or delays of one 
year, 05 of five yeajrs, which the ordinances empower the judges to 
grant to debtors, upon a* judicial inquiry into the reasons they 
have*to offer for desiring the same, the creditors being called to 
make their exceptions against it .' 1 

2330. The respites in the Roman law depended on the credi- 
tors themselves, who had it in their choice either to oblige the- 
debtor to make cession of his estate, or to grant him a delay of 
five years. And it was by the plurality of voices among the 
creditors that this choice was regulated, reckoning the plurality 
not by the number of the creditors, but by the strength and force 
of their credits ; so that one single .creditor, whose credit was more 
than that of all the others, was master of this choice.* And the 
debtor was obliged to give security, in order to obtain a delay.* 

2331. All deb£pw a$ not received aljfce to make $essioipof their 
' goods, nor to have the .benefit of a respite ; but there are many 

causes which majf hinder their obtaining.these favors, as well on 
the, parbpf .the debtpr who i* found to be unworthy of them, as 
on ,^he pprt pf the creditpr to whom this prejudice cannot be done, 
efyiier beoafisp' of the privilege of his debt, or for other causes, 
^hus, they do not allow, the benefit of a cession of goods to one 
who* owes •a jnyil, interest adjudged for a crime : thus, a fanner 

* who has enjoyed the fruits of his farm is ddt'afiertved this benefit-; 

: ■■ • ... , - ■ * 

* The debtor, iq.ftaadh, white the court if sitting, without a sword,^md bareheaded* 
Ordinance of 1510, art. 70, and that of 1490, ait. 34- •./-*. # f %* 

c A5fre£*135, in prtrfatione, • ' 

d Ordinance of Orleans, art. 61 . # 

- • L. 8, D. de partis ; — tid. 1. ujf . Cod. qidbon. ced.poss, 
f F. /. 4, C7. de praktb. mp* qjfc " 
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' thus, the ‘cession of goods does not' 'take place aguinst'u creditor 
vWho is possessed of «T pledge, and does not deprive . M thO 
security he has on the thing which the debtor had parted with 
for his advantage. Thus, the customs in several parts of Franco 
have differently regulated many cases in which the respite, or, die- 
lay, does not take place ; a9 in a deposit, ill a debt adjudged b jr. 
a t Sentence after hearing both parties, for rents of houses, or of' 
farms, pensions, costs taxed, a sale in the public market, a sale «f . 
lands or houses,' alimony, medicines, funeral charges, the wife's, 
marriage portion demanded by'the’ husband, or the wife’s jointure, 
demanded by the widow, arrears of rents, which some customs re- 
-strain to ground-rents, salaries and wdges of servants' 'Jind. day-' f 
laborers, debts owing to poor persons who cannot conveiii^H^,; 
fie out of their money, debts due to .minors, contracted "dtdifjg 
their minority, moneys remaining in the hands of persons who 
Have been intrusted with the administration of goods belonging to 
the church, or to the public, or who have been tutors or curators, 
upon the balance of their respective accounts. 

2332. All these several cases are those which' the customs of 

France have specified, although not any one of them comprehends 
them all. And one may perceive this to be common to them all, 
that the cession of goods, and the respite, are refused, either be- 
cause tiie debtor has rendered himself ur.worthy of this benefit, as 
in the case of debts arising frorfi crimes and offences, i^a deposit, 
and in some others : or because of the^^fvw^e' of the debt, as in 
debts of alimony, and servants’ wages : or by reasorofjtbe quality 
of the dreditoir, as in debt^ owing to minord, and to pbpjr^pi^Sons. 
who cannot wait for their money. , / 

2333. It may be easily judged from these different causes which 
exclude debtors 'from the benefit of the cesfeion of gOjCrtfs, and of 
the respite, that there may be several other cases tb which - 
same principles^may be applied, according to 

credit, the knavery of the debtor, and the ot^^tn^pe^^ereef 6 ' 
■vvith respect to tjie public, interest. And . 

pf these rales whidfi except certain •debts' r fif«^^'i^^t^iM^^' : the\ 
cession of goods, and from that* of respite,. aip-ob^ty^ 
customs of , Rrance,althojpgh they do, |ipt all irtake. . mefffidhVtM: 

, them, and that several them S^y ttjffljing of ap^o^e of them, 

'. And also that, almost all these.ruiqs*. are ' observed in wfe provinces 
Which are governed by the written law, Arhich is the Roman law j 
‘One may in all places apply tfie rules of Equity which distinguish 
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between the cases wherein the cession of goods and the respite 
may.take place, and- those in which it would not be just or rea- 
settable to allow that benefit. Thus, one may* apply them in the 
cases where the frdud of the debtor may deserve it, although the 
skid cases should be different from those mentioned in the cus- 
toms. We thought iff convenient to explain in this place the par* 
ticular causes Which exclude debtors from th& benefit of the cession 
of goods, and, of respite, because, the same being explained n$» 
‘Where but in the customs of France, it would not have been 
proper to Set them down as rules in the articles of this section. ' 

2334. *It remains* only that we remark . on the cession of goods, 
that noi^bhly it jloes not take place in bankruptcies in France, but 
that by4he ordinances fraudulent bankrupts are punished exem- 
plarily* and even with death, and those who partake in their fraud 
are also punished as their* accomplices.* 

Art. I. 

2335. Definition of the Cession of Goods. — The cession of goods 
is the surrender which the debtor makes of all his estate to his 
creditors, that he may either get out of prison, or avoid being cast 
into it.* 


II. 

2336. The Cession of Goods does not • wholly discharge the 
Debtor. — The cession of goods acquits the debtor only for so 
much as the yalue of Jhe good^ which he delivers up amounts to, 
and does not e»3Ifipt*him from remaining still debtor fo^the Over? 
plus.* * 


. 2337. The Cession* oojnpf-ehends the Bights fallen to the Debtor. ‘ 
<~^The godds which the debtor was not yet ^possession of when 
|^ made the cession of his goods to his creditors, but to which be < 
baif then actually acquired the right, such as alh inheritance, which 
be had not turret entered upon, ate comprehended in the cessionr 
and th% creditors may exercise upon.the said goods the rights of 
fhe .debtor. 0 * •%: 


of (Meant, art 143; of Ant, art JoS^oT Henry I V, in tbe J*arl 60 ». . 

f L. 1, C.quibon. eed.post.;— 1. vlt. lot 1 
1 L. 1, C. qui Ion. ced. pots. * 

« Nov. 135, c. I. , * 

vol. "i. * 78. 
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f ,\* 2398.- Of Ghodt which th6 Debtor acquires after tMh Cession 
-^*» The gooda Wbicli the debtor maychaace to acquire after the 
cession will be subject to his creditors for what shall reiptrinat^J; 
unpaid of their debts ; but the creditors cannot throw the debtor 7 
into prison for the debts contracted before <■ the cession, nor strip 
hhn,po-of his new fteijuisitions as not toleave hiinoaBjathijig'ibr 00 
h!s Subsistence. And one ought to leave him whereupon to subr . 
list, especially if what he has newly .acquired hasbeen given him ‘ . 
for that end, and that it yields him- no more thah what* is barely . 
necessary for his food and raiment.? • l! 

V. 

2339. The Debtor ought to make the Cession qf his Goods upon 
Oath. — The debtor who is received to make a cession of his goods 
ought to declare upon oath that he makes it without any fraudu- 
lent intent, and that he does not conceal any part of his estate to 
the prejudice of his creditors.® 


VI. 

■ <2310. The Cession of Goods does not immediately strip the Debtor 
of the Property of them. — The cession of goods does not immedi- 
ately divest the person who makes it of the property of the goods 
which* he gives up to his creditors. But if, before the goods axe 
sold, he finds himself in a condition either to pay his creditors, or 
to produce sufficient exceptions against their claims^ he may take 
bade his 'goods., This is nfot. to be understood tS-.him who, with- 
out making this cession of goods, had given his jgoods in payment . 
to his creditors. 1 *'• 

' : ' ■’ ' ’ VIL « 

2311. The Cession is not received unless the Debtor v own tke 
1 Debt. *- To be received to make accession of . goods, it is neqpqsary ■ ■ 
that the person owfl himself .to b$> debtor.* if..', 

\ . ■'■■■'/■ ... - .=. 

“A 7,i»f.G.qui bon^eederapou.j —1.7,1). dt'cttt. bon. ;—-l. 3, C.tk.ben. 

t&b *— !**•**' v 7" 77>' ’ ’•••o' 

•iVbvett. 193, e. h This oath ought to contain, that there has tieenAo frandelent'allMi- 
the goode^and that the djjpfeitfak which thedebtprmakeeof Us foods la tree, 
bh after this < manner that this c&thif expla&tedby some p£ the ctutoma, m fDsnce, 
which require also that die debtor shall promise i%h» oath, that, if e verheheppeat* to he 
; In better circumstances, he will faithftUlypaj his debts. . 

tlx 8, D. dt tern, bod.**- 1 5, eod . ; — 4 , C. qm toe. estfcjMsa. 

t L. 8, D. d* cat*, bon. • , 
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cession or o oons. 
* ■ 

vul 


.1! 

■ -^v- 


>93<(2. Th* Cession doesnot discharge the Sureties. Thr oes* 
liitt of goods does not- discharge, the sureties af him 'wbo tfaMi 


"I'.,.,... ^ ix. ■ ; |- 

2343. The •Cession made to some of the * CreuHtors takes place 

vAth regard to alL — If the debtor hath made a cession of bis 

goods to some of his creditor^, it hath its effect with regard to the 

others. For it IS to all the creditors that the goods of him who 
* • . - . * 


makes tfie cession are given up. 1 


SJECTION II. 


OS’ DISCOMFITURE, OR THE INSOLVENCY OF DEBTORS. 

2344. The Subject-Matter of this Section . — To understand aright 
this matter of discomfiture, or insolvency, it is necessary to dis- 
tinguish three sorts of creditors: those who have a privilege; 
those who have no privilege, but have a mortgage ; and those who 
have neither privilege nor mortgage. Among the creditors who 
axe privileged, and who # have mortgages, the goods of the debtor 
are distributed according to the order which they have either 
by the preference of their privileges, or priority of their mort- 
gages, pursuant to the rules which have been explained in the 
title of Puwns,md ^Mortgages, and^of the Privileges pf Credi- 
tors. And as to^ tHe .creditors who have neither privilege nor 
mortgage, there being no preference nor priority among them, 
the godds of the debtor, ate for that reason distributed among; 
them in proportion * to the sums due to them; that is, that’ 
the condition of the creditors being equal, every one of' them has 
his portion of the goods of 'the debtor, according to the quantity < 
of 4iis claim : and if, for example, all the dtfbta amount to the 
double of what is to be distributed, each cre'ditdir Will receive only 
the half of the som that is due to him. And this is what is called 
Contribution, whfch happens in two manners, el^ier J$ie> 

goods .are of sueh a nature that th^are dot capable of being 
mortgaged, such as movables in Fraftce, or when the creditors 


h L. 60 D. 


iivu.f—fril , | S. it fined 
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have ^either prfvikge nor mortgage on the imm ovaries, fip.^or <yj k 
that case, if the goods of the debtor are not soffidentto satisfy *^U 
the creditors} they* come in ratably for a proportionable share «of 
the goods as far as they will go towards the discharge of 
dhbtfe: and in France we give the name of discomfiture to r this 
effect of the insolvency of the debtor t which makes bis goods, on 
which the creditor^ Ifeve neither mortgage nor privilege, to be dis* 
tributed after this manner* 


Abt. o I. 

2345* Definition of Di& comfitttre. — Discomfiture is the condi- 
tion in which a debtor is^when his estate is not sufficient to' pay # 
all his debts, .and when he has goods of which r the price ought to 
be distributed among the creditors ratably, without any privilege 
and without any mortgage; so as that each creditor may have 
fiis share of the goods, in proportion to the sum that is due 
to him.* • 


II 

2346. The Creditor who is possessed of a Pledge is preferred as 

to that Pledge. — In the case of discomfiture or insolvency, the 

creditor who is in possession of a pledge, which the debtor had 

given him for his security, is preferred upon that pledge before the 

other creditors. 1 * * 

* 


hi. 

2347 ,'fAs also the Seller ^on Vie Thing sold. 1 ***- The seller who 
has sold a thing, and lies still out of the money which he was \o 
have for it, if he finds the thing that he sold in the hands of the 
buyer, may seize on it, and he is nob, obliged to share itt 'with the 
other creditors of: the buyer. And it c woulU be the same thing, 


* [It may not- be amiss to observe here the difference between discomfiture dftdbank- 

ruptey* The former takes in all sorts of debtors whatsoever, whether they be merchants 1 
or others, whose affaire**!* so discomfited hod disordered diet they have not enough W* 
to pay their creditors-, Whereas the word banknqptcy relate* only to such persons fa use 
die trade of merchandise* or seek to get their living by buying e^kd selling, who prove In- 
solvent, and again it whom a commission of bankruptcy does issue.] * 

* £* M A ifohri&ef. art* gg** hat ha* Jteeneaid in the preamble. 

% h £.5,4 8 * tribute w5p jxh*c* not extend this rule to the case of * ajedijtor 
V&* attache* the may able* of *hb debtor* if .th* # diseomStore happens during the attach- 
ment 5 ijr in this case, the first who attaches is not preferred before the others* And iM* 
eupressly so regulated by some customs In Stand*. 
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na^/ind with much more reawn^'if the owner of the thing bed 
giveirifctotiie debtor to sell for Khio.* 

IV. 

‘2348. The Case of a Conditional Debt . — If, among the ettidfc* 
Who come in ratably for a share of the goods of a debtor itt 
die case of discomfiture or insolvency, there *shpuld be found any 
one whose de])t depended on the event of a condition, or whkdl 
ought not to be j>aid till a long time after, it would be necessary 
either 1 to lefrve t so much of the goods as would comp to this credi- 
tor^ share, or Via# the other creditors who should receive the 
same should ‘ bind themselves, and give security if it should be 
found necessary, tP jJ&teback their several proportions of this cred- 
itors sfiare after the condition should happen, or the term of pay- 
rrtenti cohne. 4 


TITLE VI. 

1 ? . ... . . . • 

OP TffiES RESCISSION OP CONTRACTS, AND RESTITUTION OP 
THINGS TO THEIR FIRST ESTATE. 

* * 

2349. Difference between the Subject-Matter of this Title atyl 
the Matters treated of in the other Titles of this Book.: — There is 
-this difference 4>etw#en all the othyr* manners of annulling or 
diminishing engagements which, Have been explained in this bbbfc, 
and - the^e which are *the subject of this* title, that alltheotherk 
put an etid to engagements without calling they validity in ques- 
tioR, whereas, resaissioh#. and restitutions 6f things to their first* 
estate respect the validity of the engagements', and make them 

f*18, D, de tribal. «et. Eat if the tiling sold b* ipt tan moietn the-posscsSldu 
-otffia wpwj wflt At sellerdtifo the preference before the crediton-ef* tfcirdpersoo Who 
Shall purchased kfromthe buyer? There pre.some eastbms 111 Prance where they 
Stske a distinction -between the condition of a seller, who has sol# without any day or 
term of payment, expecting' ready mobey for his goWs, and.the cor*litiOi\of : tbe seller 
who has (given date fot'paytnenfcyaiid tfcey £t*e'* pM#*** 1 ** Intheflrst c**e;btit*otiii 
To which' we may iiqrfy tiie weed* wr to'Aexrefttf spelt 
la ofell^ihhbB, si naflabi!. 7 '' Seethe retnarloon the fowtb erticleof tfei'flftlieeetioh bf 
^iuMandhArtgOgu. i * i ‘- '-i '■ • ’ * *“* • -• - 

t * L. 7, D.dttrUk get. * • 

•78* 
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- nitijut wholly void) or make such changes in them as m&y Wfe 
and equitable. Thus, when a minor is relieved agfcinst an 
obligation which he had contracted in his minority, this obligation 
is annulled either in the whole, if none of the*money fear Whicfe'dt 
was contracted was laid out to the advantage of the nilnor, or for 
so much of the money as has not been ustff&lly employed, arid he 
pays no part thereof. Thus, when a major is relieved against a 
contract extorted by force, bis engagement is annulled. 

2300. These words of rescission and restitution signify in real* 1 
ity only the same thing, to wit, the benefit which the 1 * laws grant* 
to those who complain of some fraud, some e#or K some surprise in 
acts or deeds to which they have been 'parties, that* they may be 
restored to the same condition in which tMfy were before the exe- 
cution of the said acts or deeds. 

2351. Although it may seem that the word restitution is} par- 
ticularly applicable tp persons who because of some quality are 
relieved from their engagements; such as minors, and married 
women who have bound themselves without the authority of their 
husbands, or even with their authority, in the provinces where 
they cannot bind themselves at all ; and that the word rescission 
belongs properly to the act or deed which is repealed and annulled 
because of some vice therein, as if it is an obligatrrih which has 
been extorted by force ; or which one has been drawn into by 
some enpr, or by some surprise, which is sufficient to annul it ; 
yet this distinction between restitutions and rescissions does not 
hinder them from being often confounded together, (because both 
the one tpid the other tend tjo annul the act', or ^fted that is liable 
to be rescinded. And therefore; jui this title, wo shall use both 
these words in one and the same sense. ‘ 

2352. We mua£ not confound the matter of rescissions and 
restitutions with that which has been freqtbd of under the title of 
the Vices of Covenants. For although the vices of covenants be 
so many e&tises of rescission, and that there is no cause, of rescis- 
sion which is hot comprehended in what has been said corteemi'ng 
the vicCS of covenants,* yet there is this difference between thi 
subject-matter of this title and that of the title of the Vtees q/ 
Covenants ; th&t In that title there is explained only iW nature m 
those vices, and their efiferfs, and .that although 'something has 
been hintedT at there,' of their 'giving .occasion to the repealing tit 

* See tBtf jtteifnbk to the title of the PittkofCmeH pnrt. 
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>u^iu,Uiqg of covenants) yet thq rules of rescissions and restitution* 
are oot.sxplainedia that title ; hat in this we «?e to explain the 
,fl«id rnie8 t fluch £ie those which ? respect iu general* 5 the nature ol 
rescissions, theirdffects, their consequences, and those which, par- 
ticular lyvelate to the different hinds of rescissions; the coses yin 
Which they take plane; the restitutions of minors, and theother 
rules, of the like, nature. - ■ < 

• 3353. All these sorts of rules, which are to be the subject-matter 
of this title,, may be reduced pnder three heads, which comprehend 
them all, fend tfe shall divide .them into as many sections. The 
first shall contain the rules wh.ich are common to all starts of re- 
scission^ tuid restitutions; the second shall take in those which 
respect ilje restitutions of minors; and the tliird shp.ll comprehend 
the rules which have relation to the restitution of majors, in the 
Oases, where they may have just cause to sue for the repeal of 
their contracts, 


SECTION I. 


OF RESCISSIONS AND RESTITUTIONS IN GENERAL. 


3354. It is necessary to observe, touching this matter .of rescis- 

sions and restitutions in general, that, according to our usage in 
France, the way 8 of nullity do^not take place, that is to say, that 
one cannot prctfXro an act or deed to.,be annulled, .to whjchhe has 
been a party, by ( barely alleging -the grounds and reasons' whieh 
render it null ; but it Is necessary to procure letters from the prince, 
in ordeWo obtain & rescission of the d^d, and restitution of things 
to thpir first estatp, ! * 

3355, * It is likewise proper to take notice here, that all rescis- 
sions* and restitutions, upop what ground soever they be built, 
Whether., it be. fraud, violence, dpmage in mere than tire half pf 
the true value, or atjy other grdund whatsomter, prescribe in top 
years* reckoning from the . day of the • act or deed which is; com. 
^aipod'oCv froifc tfi£iime that the violence,, or ot^er cause which 
^pp^hsve hindered, the party, from Longing his action,* sball have 

ceased, And ■with re^pcet tp miners, the, restitution prescribesin 
ton years, counting from the diy of their majority; had after 
.;^Bt^r.fiye comulete^ the ag^ of .tohjprity iix. Franto being 
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tr&ehty-five, one is not admitted to sue for restitution.* "W,e ha'vd 
made here this remark, because the time of rescission watt shorter 
in the Roman law;** for which reason we have not set rioWn the 
precise time in the thirteenth article of this section, w here^ mentiop 
is made of the time of rescissions and restitutions. 

Art. L 

r 

•2356. Definition of Rescission and Restitution.*— The rescission 
of a contract, or restitution of things to their first estate, is a - 
benefit which the laws give to» him who has bdSn aggrieved by 
some act or deed to which he was a party, that he may fie put in 
the same condition he was in before the *said act or deipJ^ if there 
be any just cause for it.* 


IL 

.2357. The Deed may he annulled , although the Party he not guilty 
of any Fraud. — It is not always necessary for obtaining the rescis- 
sion of an act, or restitution of things to their first condition', that 
the party who demands it should prove that it is by the fraud of* 
his adversary that he has been deceived ; but it sufficeth, in many 
cases, that there be in it some grievance of another nature, pro- 
vided it be such as that it ought to have this effect. b Thus, for 
example, if a minor has borrowed money which he has foolishly 
and idly squandered away, the upright and honest intention of his 
creditor will not hinder the restitution." Thus, a major who is 
wronged in a partition will procure the same to Jjc redressed, 
although' £he person who is concerned with ‘hinr^in the partition 
cannot be charged with any Iraud. d 

' IIL 

2358. Restitution against Sentences or*- Decrees. — One may 
procure to be rescinded or annulled, not only covenants, 1 or other 
acts which oqe has made voluntarily, but even sentences pr de- 
crees of a court of fasti oe to which they have been parties, if there 

* Soe the ordinance of 1510, art 45 ; that of 1535, ch 8, art 30 ; that of 1539, iurt 134. 

b V, L ult. C. de t&npor. t n int. rertit * , 9 

* L. 1, D. <U in fef* re*#.; — L 3, eocL We bare explained in the preamble to tips tit^p 
tb? difference there may be between pMitutioo md rescission of contracts ’ 0 

b L 36, />. dt> t obL See the tVinth«*rticle of the sixth section of Covenants, and 
Dnifth article of the third section of the Visas of Covenant*. > 

* See the second article of the second section. 

* See the third article" of the third section* * 
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bei juftt cauae for it;as ifha>who complains be a minor who wah^ ; 
not defeodedinthe suit, or aypn. aithough he be , -major, if. Jie can % 
show tbit; bis adversary has bean guilty of sbme. fraud, or offers 
any otherreftsonwhich the law approves of.* 

iv. . "\ 

2359. Rescissions depend on the Prudence of the Judge. — Re- • 
pcissions being founded upon facts and circumstances, as if the 
.party has bee’n guilty of some fraud, if any force has been used 
against huyo. win# prays to be relieved, if he has been drawn in by 
so'me efror dr some surprise, or if there be ady othpr cause 
assigned which 1 may be sufficient to obtain a rescission ; the same 
is not decreed fill ’after a judicial hearing of the cause. And it 
depends on the prudence of the judge to discern *if the reasons 
which-are alleged be sufficient, and if it be equitable to decree the 
act.hr contract to be rescinded.' 

V. 

‘ . 2360. They ought not to be granted easily. — Among the cir- 
cumstances which are to be weighed in the grant of a rescission, 
one ought to consider of what moment the thing in dispute is, 
and what will be the consequences of the rescission if it is 
granted. For it ought not to be easily granted under the circum- 
stances, where the damage to be repaired is inconsiderable, and 
where the rescission which is prayed on account of the said dam- 
age might be attended with consequences which wbuld amount* 
to some injustice.* 

.Vi 

2361*, Effect of {he Rescysion against Third Persons. — When 
there is ground for granting a rescission, thp srfrae hath itsegect,* 
not only agpinst £he persons whose act has given occasion to it,' 
but likewise against those who. represent them, and against .thjtti. 
possessors. Thus, for example, if he who has«purcH&sed an estate 
of a minor sells it to^, third peison, the restitution of the minor 


L. 7, \ I* D, dl inint . retf.; — l 7, J 4, D. de mm.;— i l f oft. ' This It die founder 
tion of the use of civil requests, even for majors. The grounds of a ftvil request fro ex- 
pUipedta the ordinances/ Bee the ordinance of 10fe7, in the title of Cifil Rtqtxeto, art 


plained *n the ordinances/ Bee the ordinance of lw! 
JHOfL ' ■ •• 

J5. 1, Z>. de in integ. Vest. ; fr, tod, ; — U 7, pod 

S /V A /). iffi in int. wrf. 
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will take place against the said third person, and against every 
Other possessor, and the purchaser will have his remedy „ only 
against his seller* * Thus, a proprietor who is stripped of his estate 
by a sale or other contract, to which he was oon strained to give 
his consent by some violence, may bring his action against any 
possessor whatsoever of the said estate, and he will recover it 
from him, although «that third possessor had no hand in the 
violence. 11 


VII. ‘ 

♦ 4 

2362., The Heir may be relieved in Right .of the DeLeasecL — 
The heirs of those who had a right to, be relieved- against any 
act or contract may sue to have the same rescindep. 1 For * 
although the action seems to belong only to the person w.ho has 
been wronged, yet the right of demanding reparation of the loss 
he has sustained in his goods will pass to his heir. And eveh 
father, who is heir to his son who was a minor, may demand 
restitution in the right of his son. 1 * 

VIIL 

2363. A Special Proxy is necessary for the demanding a Rescis- 
sion. — The rescission cannot be demanded by a proxy or attor- 
ney, although he should produce a general letter of attorney ; but 
be must have a special power or proxy to* authorize him to make 
a demand of this nature. 111 For the silence of the person who 
might complain of an act or deed is an approbation thereof ; and 
it is reasonable to presume, th£d$ seeing Hp does not -expressly 
signify his desire to be rclievtsd, ,he is willing to abide by what has 
been done. 


IX. 

* « ~ 

- 2364. The Party's Ratification of the Act hinders tf^ea Rescission 
of it. — If the cause of the restitution having ceased, he who 
•might have been relieved has ratified the act or deed' which, he 
had grohnd to complain of, he will not afterwards be admitted to 

I 

h L. 13, $ l t D. di minor. See the twenty-seventh article of thd sedtrad section. L. 14* 
I 3, D. quod metes thus. See the sixth article of the second section of the Vice* of Cove- 
nants. ** 1 v 

1 L. 6, D.de\l i integ. rest.; — /. 18* $ ftflr. D. de igin. 

1 Zr. 3, $ 9, eod. Sco the fifteenth nrtirlrf 
88 £> 25, f l t D.de min. 
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St® fb^the rescission thereof; ‘forth© approbation makesa new 
act which confirms the former. Thus, for example, if a ra&fiot, , 
being come of age, ratifies an obligation against which he mlglft 
hf^ve beeq relieved,* he cannot afterwards sue for relief.® F i , lius, 'he 
who, being at full liberty, ratifies an act which he pretended he- 
was* forced to consent <to, cannot any more complain of it. 

X. 

• •’ 2365. Reciprocal Effects of the Rescission. — If the rescission or 
.restitution *is ddbfbed, things are restored, on the part of him who 
is relieved, to the same condition in which they would have been 
if the a^jfc or deed which is annulled had never been made. Bat 
as he enters again' to the possession of his rights, and recovers 
what ought to restored to him, either in principal, or interest 
alhd fruits, if there be ground for it ; so ought he likewise on his 
part*to give back to his adverse party what profit he has reaped • 
thereby, so that he may draw no other advantage from the rescis- 
sion besides the bare effect of entering again to his rights, his ad- 
versary being likewise restored on his part to his rights, as far as 
the effect of the rescission will permit. Thus, the seller who pro- 
cures a contract of sale to be vacated, of which he had received 
"the price, ought to give back the said price. But if a minor is re- 
lieved against a sale wjiich he had made, or against the grant of 
ant annuity which he had made for borrowed money; he shall 
restore of the price of the sale, and of the money he has borrowed; 
only so mucl^as shall be fonnd # to have turned to his benefit^ by 
a useful application *fhereof. 'fhus,, >he rescission is jteeiprocal 
or not, according to the justice thavmay be due to him who is 
relieved. 0 * 

XI. 

. • * :• 
2366. %bmts of the Rescission, if there be Matters in the Aft Off 
Deed tohich it has no Relation jo. — If, in the act or <lced of whk$f‘ 
the Rescission is demanded, there .were other nfhtters besid.es those 
which he who- sues, fdr relief m&y have grourfd to complain of, 
and if* they have no connection one with another, the rescission 
^ould be limited to that which may give occasion for It, and 

; . V * • V " > y . 

* L. % C. n maj. fad. rai . kabuer. l. 30, 4e tftin. See the twentj^tbifll article of 
the wooed section. , • • # 

° X, im. C. de reput. qutzf in jud. inint. r?M ;—l 24, D. dtm\nor.;—d l m $2, 
C.de reput. qu&f. iu ptd.in iniBg.red * . 
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Hot be extended to the other matters contained in the said' 

: jfiw or deed. Bttt if there were any connection between the. dif- 
ferent parts of the said act or deed, the effect of the rescission ' 
would reach them all, whether it were in favor of him who should 
.demand it, or for the interest of the adverse party, in every thing 
that ought to be restored to its former state *ind condition. 9 


XII. 

12367. Rescission of one Part, tohich hath its Effect for the Whole. 
•— If a tutor had sold an estate belonging in conTmon to him and 
his minor, and the said minor should get himself relieved Trom the 
said bargain, the purchaser might oblige the tutor who* sold him 
the estate to take back his portion of it, for this reason, that he 
would not be bound to divide the effect of the contract, and to 
keep one part of the estate, which he would not have bought with** 
out the rest.** 


XIII. 

2368. The Time for demanding a Rescission. — Rescissions and 
restitutions ought to be demanded within the time prescribed 
by law; and when that is expired, no demand of this kind is 
received.' 


XIV. 

2369. When this Time begins to run. — The time of this pre- 
scription begins to run from the day that the cause of the rescis- 
sion has leased Thus, it* begins against minors froies:tlie day of 
their attaining majority ; add against majors, from the day that 
they shall have been at liberty to enter their action.* 

■■■ i 

XV. . > • • 

' 2370. How the Time is computed with Respect to - Heirs and 
1 Executors. — .This time of prescription is reckoned, with respect to 
heirs and executors'Vho demand, the restitution,' in such a marmer 
as to join the tini'e \vhich had 'run pgain&t the person to whom 
they succeed to that which has run against themselves. "But if 

- ■ ' ' # *.i 

P L . 29, 4 1,2>. de minor. S * Z. 43, 4 1, />. demfu* 

r V. L if ft. C. r de temp, in ini rest it* Wo do not sot down hero the words of this tar.) 
for the time for commencing actions of rescission dhd restitution jfs otherwise regulated by 
the ordinances. See what has been said, of this matter in the preamble to this section. 

L.sUC. de temp . in int. restit. See the preamble to this section. 



TIT. VI. SEC. I.] BESflTUTI ONOF MINORS. 937 

the heir^were a minor, his time would not begin to be added to’ 
that of the deceased, till after the day of his majority. For hq 
would be relieved even against that,, in that he* had neglected to; 
demand restitution daring his minority.* 


• SECTION II. 
er» T^ffe.jiESTiTuyiojr of minors. 

9 2371. is who the persons are who are called 

minors, ajid wherein are distinguished from those who are 

called majors. Asfo which the reader may consult what has been 
said of this matter in the kixteenth article of the first section of 
the title of Persons, and in the ninth article of the second section 
of the same title. 


Art. L 

2372. The Cause of the Restitution of Minors. — The restitution 
of minors is*founded on the weakness of theiV age, and on the in- 
stability of their conduct, for want of experience and knqwledge 
in business. And secing^this condition exposes them, not only to; 
be imposed upon by others, but likewise to be mistaken often 
in their own interest, the law gives them relief against all acts . 
and deeds by jvhich their minority may have engaged them in 
some damag 


I*. 

* ' 

2373. *She Restitution is independent of the Honesty or Knavery 
of the Party. — It follow* frem the preceding rule* that, the restitu- 
tion of mftuJrs being founded on their weakness, and oh their want 
•of experience and knowledge in affairs, the same is altogether, 
•independent on the honesty or knavery of those witli’ whom they 
have treated. And whether it be that they tlte/nselves have been 
mistake^, or that the persons with ^hom they have had to do 
hfTve overreached them, the restitution is equally grab ted to them, 
with’ thjp effect which it ought § to ha\^. Thus, the*law* protects 
irunonj, both against their own pisppet act and deed) and also 

* L. 19 , f 1, ^.db wfafth* . ' * L. 1, D.de minor. 

vov. i. ' ■* 79 
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- against that of persons who would take advantage of their easi- 
ness and weakness.'’ 


III. 

2374. The Minor is not relieved in all Cases without, Distinction. 
— It follows also, from the same rule explqjmed in the first article, * 
that, minors being relieved only when they are actually wronged 
/through their weakness of age and easiness of temper, they 
are not indifferently restored against all the acts ‘or deeds which - 
they may complain of. But, it .is by the circruinstances of their 
own cQnductj of that of the parties with Jffe&vim they have to’ do, 
of the quality of the act of which th^J$$fhpktin, «ofi the causes 
and consequences of the damage, and dtfflwthe like circumstances', 
that we are to examine if it be just that they should be ^relieved, 
or not. For the intention of the law is, not to exclude them from 
the use of all affairs, and of all commerce, but only to prevent 
their deceiving themselves, or being deceived by others.® Thus, 
they are relieved, or not, according to the rules which follow. 

IV. 

2375. He is not relieved against what has been dyne for Just 
and Reasonable Causes. — If a minor, who prays to be relieved, 
does not allege something that may be imputed cither to his own 
bad conduct, or to some surprise from his adverse party, and if he 
has done nothing but what his interest or sofhe duty obliged him 
to do ; as if he has borrowed money to pay a just debt, which he 
discharged therewith, or.’f he has bought things necessary, even 
although they may have changed to perish by some accident, he . 
could not be relieved.* 1 . Thus, a minor will not' be restored against 
him who by his order had furnished alimony to the minp-’s lather 
or mother iii their necessity, according as ,his condition and estate 
might allow of it, seeing the minor might be constrained by law 
to maintain his parents according to his ability.® Thus, a minor, , 
who had forgivemun injury which he might have complained of t 
to a court of justice,' will have ho relief iivthis matter, nor be al- 
lowed to sue afterwards for {i reparation of the said injury** 

i 

* L. 44, D. cjS» Mtfo.;— I 5, C. dlijf i integ. rest. iron. ; — /. 4, inf. D. d* oerv. export. 

° X 1* $ 1 JD.de mill or.;-—/, 4/ t eqjf.;— I. II, $ 3, eod.;~-L 24, f 1, tod. 

. * L. 11, $ 4, D. dt min. ; —7 1. xdt . C. it in ini. vest. min. ' " v 

• L. 5, C. dt pair potest.;— v. L 5, D. do agnosc. et aL*tib.;—d. I $ 2. See 
article of tlio fifth section of Tutor*. 

f X* 37, D . dt minor . 




V. 

*2376. The Minor is not relieved , when he cheatSyOr does any 
Biffin. — The minor who shall have cheated *any one, or done 
some damage, will .not be relieved on the score of his minority, 
so jas to b^discharged from repairing the damage he has done. 
Thus, a minor who damnifies a thing which he has borrowed, or 
which has beei^ deposited with him, will not J>e restored # so as tq 
be acquitted of the damage which he shall have caused.* 

•VI. 

25377. Nor when be is guilty of any Crime or •Offence. — In 
crimes anjLoffendbs the myporitymay give occasion to mitigate the 
‘^punishments, but* it • does not hinder the minor from being con* 
demned to make reparation of the damage which he* has done. h 

• ” . VII 

2378. If a Minor gives it out that he is of Age. — If a mind 
has given out that he is of age, and by producing a false certifi- 
cate of the registry of his christening, or by some other way, has 
made people believe that he is a major, he cannot be relieved 
against those acts into which he shall have engaged any one by 
tins surprise. Thus, a minor having borrowed money by such 
means, although he has made no good use of it, yet hiB obligation 
will nevertheless have thfl same effect as that of a major. 1 


VIII. 

2379. Minors are relieved frdm all QJanner of Damage, except 
( in the Cases of the preceding Artjplei^ — Seeing ihinor# are not 
relieved indifferently ip *all cases, but according as the quality of 
the ’facts, and the cjrcumstajices may give occasion thereto, and 
since we have seen in«t{pe fq regoing articles the ¥ules which relate 
to the case* pi' which restitution is not granted ; we shall next see, 
in the articles which follow*, how, it takes place, -whether the minors 
, have been ’deceived by the act of others, or tjy ,the*Weakness of 

• . • * 

€ L. 9,^ % D. de minor.; ~ L 2, C. si min . se maj\ dir. $ 8, D. ad VeUdan. 

k L. 37, $ 1, D. de minor . ; — d. 1. 37, in jine;—*l. f, C, si ado. delict.; — l. 8, C. si min. 
semaj.dix. • • • • , 

1 L.%C. si min. se maj . dir. ; — L 3, eod\;—l. 32«Z>. de miner. ThfS rule is to be un- 
derstood 6nly of the coses where the creditor has hm^mm just reason to believe that the ' 
mioor was ofoge. For if there was nojnore thfn a bare dedarationof tSe minor's, jirho 
to be of age, tKe creditor ought to blame himself for hisdhsduHty, And there* 
fore we have conceived the nxlewin these terms. • 
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.their own judgments. For the integrity of the person who treats 
With a minor docs not hinder the restitution : but he ought to bJanie 
[timsclf for not taking the precaution to inform himself of the epp- 
dltion Of the person with whom he treated, and if he knew him to 
be under age, for treating with him in any other manner than '.to 
his advantage. 1 


IX. 

2380. The Minor is relieved against all Sorts of' Acts or Deeds 
in which he is injured. — The restitution of minors is gxtended ; to ’ 
all sorts of acts and deeds without distinctipn. Thus#* they •are’ 
relieved, not only when they are engage^ to othe* pe^sqng* as by a 
loan, by a sale, by a partnership, or by other sorts of covenants, if' 
they have been wronged in them ; but also when other persons 
engage themselves to them, if the obligation made for their. advan- 
tage was not such as it ought to be, either for the thing itself that 
was due, or for the security of the debt. TJuife, they are restored 
against other acts as well as covenants ;0fpd they procure sen* 
fences or decrees of courts of justice, to which they have been 
parties, to be reversed, if their interest* has not been sufficiently 
defended. Thus, they are relieved, if they have innovated a debt 
so as to make their condition worse than it was, or if they have 
given an acquittance for a payment which was not made to their 
guardian, but to themselves, whether it b(; that they did not actu- 
ally receive the money, or that, having received it, they have squan- 
dered it away foolishly. Thus, a minor who had the choice, either 
as creditor or as debtor, to tako-oi to give tny one 6f two things, 
Will be Relieved if he has fyiade a bad choice. And, in general, 
minors are restored against every .thing whi^h they may have done 
or suffered, or omitted to do, from whence any prejudice n\ay have 
happened to thcra. m 


2381. He is relieved if he has accepted an Inheritance or Legpcy 
that is burdensome or refused ope that is profitable. — If a minor 
has renounced an inheritance which might haVe been profitable to ' 

• i 

1 • • « 

1 L, 5, C. 4* rgs t. min* See the third and seventeenth articles. L. 19, Z>. 

deity, jur. * * I i 

,m L. 7,t 1, D. <k fltmr.;— L$l f^d* L 7,§ 4; — adv*rm.jud.;~l.27 f 
j 2, 1 S7 V ( A 1 7, { 7. See, concerning lpaa t the seventeenth artkieof 

ihU section. ' >)% V 1 ^ .. ... . 
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him, he will be allowed to retract his renunciation, and to accent 
tfie inheritance." And if, on the contrary, he has accepted a suc- 
cession that is burdensome, he may be relieved from it, and al- 
lowed to renounce it, 0 the creditors being called that he may 
deliver upjnto their hands the goods belonging to the succession.* 
And he may likewise^ be relieved against the renunciation of a 
legacy, q whiely would have been profitable Jo him, or against his 
acceptance of one, if ifr was burdensome by reason of some charge, 
ofr some disadvantageous condition. 


2382. • if. tie Succession is profitable when the Minor enters to 
* it , but becomes * afterwards burdensome by some Accident. — If, 
after that a minSr has accepted an inheritance tha't is profitable, 
it happens that tTie goods are diminished by some accident, as 
if a Souse that is part of the succession perishes by lire, if some 
of the lands or tenements are carried off by an inundation, or*if 
there* happen other losses of the like nature, the minor, having 
donem*that case nothing but what every other person would and 
ought to have done, he cannot have relief therein, so as to recover 
and receive back from the creditors to the said succession that 
which he had paid them.' 


k n Li. 1, D. sicut om. hared. 

° L. 7, $ 5, D. de minor . ; — /. 57, § ljD.de acrj . vel om. hared. See the two following 
articles. 

’ JP V. Nov. 1 10, g. 6. 

V L. 7, 5 7, D. de minor. t 

r L. 1 1, § 5, D. dentin. We have not put downdn this article, that the ir£nor who has 
accepted ft succession o£ which* the goods ar^ perilhublc may for this reason be relieved 
froiTw it ; for tutors arc obligtSl by the ordinances to sell these sorts of goods, ns 1kls been 
said in tlft* thirteenth article of the third section of Tutors. And besides, when a minor 
accepts a succession, provisionals made both for his security aril that of the creditors to # 
the succession, by the. inventory which the tutor is obliged* to make of the goods belong- , 
' ing to the succcSsion. For by the effect of this inventory the minor is always in a con- 
dition do justice to the creditors of the succession, and if afterwards it becomes burden- 
some by losses of goods of the kind mentioned in this article, ft is but Just that his condi- 
tion should be the Bame with that of an heittpr executor who nas tlie ben*} fit of an inven- 
tory, and who is neVer bound Teyoud .the value of the goods of die inheritance, seeing the 
inventory puts the minor and the creditors in tjie same condition. But if, the minor or 
flis tutor having employed tho movable effects of the succession for discharging a part of 
the debts, and having paid the rest of the debts with the minor’s osvn njoney, that the 
immovable goods of the inheritance might be prAsrved entire to himfjt should happen 
afterwards that the said immovables should lies loft by fire, by ianndattons, or by other 
events v this loss, which migfct happen to the most prudent peiyons, would TMt give a 
tight to the minor to demand back from the creditors that which he had given them in 
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xn. 

2383. If the Succession which the Minor has renounced is cleared 
and disentangled by another Heir. — If a minor having renounced 
a succession, he who succeeds in his place as heir, whether by 
a substitution or as being next of kin, accepts of the inheritance, 
and the minor, repenting afterwards of his having renounced, is 
desirous to retract hi$ renunciation, and to accept fhe succession} 
he will be relieved 'while things are still entire. But if the succes- 

4 o 

sion, being encumbered with affairs and with debts, had beeh 
cleared and disentangled by the care of this other heir, who' had 
sold goods to pay off the debts, and had ended all the affairs, the 
minor could not be relieved, under' these # circumstances, .to deprive 
the said heir of the fruit of his labors. 8 * ** 

XIIL 

2384. The Restitution takes place , for the Profits of whidii the 
Minor has been deprived. — Minors are relieved, not only when 
they suffer loss, but also when they arc deprived of some profit 
which they ought to have had.* Thus, for example, if a minor 
that is heir to a person who was engaged in a partnership, being 
outwitted by the other partners, had renounced the share he had 
in it at the time that an affair begun with the deceased was 
about to yield some profit, he would be relieved. Thus, minors , 
are restored if they have renounced inheritances, or legacies, as^ 
has been said in the tenth article. 


xiy. 

' « * i 

2385. The Minor is relieved from an Engagement that would 
run him into Lawsuits and Expenses. — Although* the engagement 
into which a minor had entered might} not occasion him s\ity pres- 
ent loss in his goods; he will nevertheless f Ve relieved from it, if 
in other respects it should be disadvantageous to hirp. , As if he 

had engaged in some business, or some commerce which would 
• • 

• 

payment out of J his own proper money. Foy, on his part, he had acquitted himself of ft 
duty that was incumbent on «him, and had noted the part of a good and prudent manager! 
and the creditors on their part had received nothing but what was justly due to them, 
and of which they might hare been paid out of the goods of the inheritance, which thef: 
might have gof exposed to sale before they had perished, if the minor had renounced the 
f) inheritance, or* having accepted it, if lA had not prevented their diligence at law by rook- 
ie the said payment with his own mb'ncy / 

. vv- 24* S 2, D. de mum*. 

7, $ 6, D. d$ minor.; — }. 44> cod.;-*-/. 17, $ 3, D. <k tmtr. See the tenth article,/ 
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nm him into lawsuits, expenses, or other consequences, which It " '■> 
^oula have been his interest to have avoided and prevented ; or if ’ 
had accepted an inheritance encumbered with affairs that ' 
would have required a long and tedious discussion. 0 

XV. 

• 

- 3386. The JUinor is relieved against a m Comp'fomise. — If a 
minor has referred some matter in dispute to an arbitration, Ije 
jjray be restored against it, even although he had been authorized 
by his tutqj to compromise th*e matter;* For although it be usual 
‘ for prudsrit and wi$e persons to put their rights into the hands of 
arbitratojr^, yet the minor may' have been deceived either in the 
‘ choice m the arbitrators, or in referring to arbitration a right that 
is indisputable. ’And although his tutor had authorized him to 
consent, to the safd reference, yet nevertheless he would be relieved 
against it. y 

XVI. 

2387. Restitution against an Omission. — Minors are not only 
relieved against what they may have done to their own prejudice, 
but they may likewise have relief for having omitted that which 
they were obliged to do, in the cases where this omission may be 
repaired. Thus, for example, if the father of a minor, having pur- 
chased an estate on condition that, if the price were not paid by a 
certain time, the sale should be made void ; the minor, heir to his 
father, omits to pay the money within the time, and even al- 
though the ftiinor’s guardian 4iave been summoned to^ pay the 
same, and for' default of payment the seller had bee* restored 
to his estate, whether^ t were wiif? thA consent of the guardian or 
by h SQjitence of the judge^yet the minor may be admitted to 
take possession again, of the estate, he paying the price.* Unless . 
it should happen* that, V reason of particular circumstances, the • 
things were not any more in' such a condition as that the minor 
onghtf to be received to make payment; as If the sale had not been * 

vacated till after a loyg time, a$d after, many delays .granted to 
? * ’ » f * •* 

■ L. 6, D. de minor . ; — L 4, inf D. ad senat . Trebdl. Although this law has relation 
jb another subject, fet these words may be applied here* Bee the tdhth article. 

* £.34, i minor. # * 

J Seenhe nineteenth article. - - 

* L. pen. C. de in int. rest. 38, D. d& tow! See the eighteenth article of the 

fourth section of Cbvenahts, and the twelfth article of the twelfth settion of the Contract of f s 
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paying the prioe to the seller, who, < havin g ■ oceajsiou Ipr 
the money to acquit pressing debts, had been, obliged -to t 6elJ thb 
estate to. avoid a seizure of his goods which had been m^de by-p 
creditor: . 


' XVII. ' 

2388. The Jdinor is, t relieved against an Obligation for borrowed* 
J\foney , if he has ruJt laid out the Money to hie Advantage. — It is 
not enough to hinder the restitution of a minor, who is bound ip* 
a bond for money which he borrowed, that hf. has actually re- 
ceived the sunr that was lent him, but it. is likewise uecessary that ’ 
he have laid it out to a profitable use. Thus, the f minor.who, hav- 
ing borrowed a sum of money, has made no good use’ oft it, as if 1 
he has squandered it away foolishly, or even if hfe has tent, it tp a 
debtor that is insolvent, will be relieved vpon his making over his 
right to his creditor.® For he who lends ought to know thet con- 
dition of his debtor, whether it be a major or a minor; 1 * and 
knowing him to be a minor, he ought to have taken care tp see 
the money which he lent him applied to a good and profitable use. 0 

xvm. 

2389. Restitution between 'Shoo Minors . — If, two minors? treat- 
ing together, one of them is wronged by the fraud of the other, he 
shall be relieved in the same manner he would be against a 
major. And if the minor who has cheated the other has received 
of him any lnoncy, he shall be bound to restore it, although the 
money wore not any more in hie ‘possession, and eVen although 
he had reltped fio benefit by«it. And he will telso be liable for the 
costs and damages which l/is fraud may hqye occasioned. And 
the minor would be likewise/ bourn} in the same manner to a 
major whom he had cheated. 4 But if one of two minors is under 
'an engagement to the other to do or te> give ' something which 
turns to his prejudice, he shall likewise be relieved from it, al- 
though there had bqen no fraud on the part of the minor to firhpm 
he is engaged. FJor .his being Wronged iq his minority entitles 
him to a relief from* his engagement, without any regard ,to the 

» 

• L. 7, § 1,‘Z). jjRfiiim .,*— I 27, $ eod. r 

i b Sec the seventh Article of the |Sth section ftf Covenant and the seedhd teat before 
quoted upon the eighth artick. < v t 

v 3, $ 9, injtnc, 3. de in rm verso. < * 

; v 4 X. 3* C. si min. se maj. dix. See the r flfth and sixth azides. 








.of the • person to whom he is obligejl, and that 'etiai; 
mthough kg restitution should be to the loss of the other minor* 

- ©»us, fdr example, if « minor had bound himself surety for jt 
dfbtor ofanotlier minor, he would be restored, although) thfi debtor 
proving. insolvent, the minor who is creditor should .lose his debt. 
And if it should happen that both the minors were wronged, 
'when there w£s no fraud on the part of the one or the other, he 
Vho is under an engagement to the other, the performance wherg- 
, *®f would be prejudicial to him, will be relieved from it. Thus, for 
exaifiple, i^a minor, having borfow^ed money of another minor, has 
n8‘ longft . the Said money in his possession, and ha* not l^id it out. 
to any nrofjtablS account he will be relieved from his obligation 
to pay Ijack the said money, although the other be a loser thereby. 
For seeing, in alf the cases of this nature, the obligation of the - 
minor -for a cause which has no ways turned to his advantage 
ought to be annulled, the consequence of the loss which happens 
thereto to him who had treated with the minor does not alter Kia 
righqnaor validate his obligation. But this loss is considered' 
either as a mere accident, or as an event which he who had treated 
with a minor ought to blame himself for. Thus, in general, when 
two minors have had any dealings with one another, and when 
there is damage done, either to one of them alone, or to both of 
them, and it is not possible to restore both the one and the other 
to the condition in which they were before ; the judgment in rela- 
tion to the restitution ought to depend on the quality of the facts 
and circumstances, and on the condition intQ whidh the event 
shall have plUt the orje and thef other, i» relieve him whq shall -be 
found to be under dn engagement, ttie execution Vbertof would 
do him such a prejudice as might be h just ground for annulling- 

the* engagement* 


XIX. 

2390. The Authority of the Tutor does not hinder the Restilulidn} 
and lhe % Minor is restored even against the £ct of’ the Tutor. 
Although the* minor has been authorized by hip tutor to pass the 
aet o* deed against which he desires to be relieved, yet the resti- 
tution will nevertheless have its effect, even although the tutof 
were father of the minor, and^iutrusted with, the iftqnagement of 

tile sob’s estate. And although itjyehe an act sped i pa court of 

• 

• 2^ 11, i t, D. dt ; — l. 84 ,jtod. 
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jtustice, yet the mipor may be relieved against it, if there be just 
p ground for it. Aqd it would be the same thing iir whatever the 
stator shall have transacted in that quality without the presen oejjf 
the minor, if it appears that he is wronged by the act of the tutor. 

. For the power of the tutor is limited to what may be potable fqr 
the minor/ 

XX. 

2391. Minority ends at Five-and-twenty Years complete.’— The. 

minority ends only at the last moment of the five^and-twentieth 
year complete, *to be reckoned from the moment of the birth of the 
person who sues for relief. Thus, the, minor may , bp restored 
against acts which have preceded this last moment.' . And the 
years are computed in such manner, that the two days which 
are called bissextile, which, according to<our computation,. are the 
twenty-eighth and twenty*ninth of February, are only reckoned as 
One. For both the one and the other are of the same year, at 
what moment soever it may have begun.* ^ 

XXL 

2392. The Surety of a Minor. — The restitution which vacates 
the obligation of the minor does not vacate that of his surety, 
unless it be that the restitution of the minor is founded on the 
fraud of his adverse party, h or upon some Other vice of the obliga- 
tion, which ought to have this effect; pursuant to the rules which 
have been explained in the title of Sureties 

* C. si tut. vet eur. intern. ; — 29, v O. de minor. ; — v. 1. 3, $$ 5 et 7, eod. ; — l. 7. 

4 3, 2X pro tmptore. See tbo twenty-fourth article of this section, und the tenth article of 
the second section of Tutors. i 

• • L* 3, J 3, D. de mit ^ The origin c i this woVd bissextile is sufficiently known, so 
that it is not necessary to explain it here. It sufficed to remark in tliis place, that, as the 
day which Is added in tlic bissextile or leap-year, is a d&y composed of the hours which 
the annual course of the sur exceeds 365 days, and which make up one entire day every 
four years, *o this day makes a part of those fobs years. So that it ought to be reckoned 
iti (he number of the years 'necessary to attain majority. And every leap-year is counted 
Only for one year, although it* have a dfcy rrforc than othevi* From whence it follows! 
fokt he, for example, who is bom on the twenty-eighth of February, and whose fiyc-ond- 
twendeth year happen on a leap-year, will remain minor till the twenty-ninth day, and 
foe hour of his birtj* on that day. ‘ * 

k L. St, C. de fidejms. min\ See th<y*enth article of the first section of Sureties. 

1 See the second, third, foirth, an<k fifth articled of the fifth section of the samU title of 
Sureties. 
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xxii. . 

Dispensation of Age, When the conduct of minors^ 
eppears to be such, that, before they attain thd years pf majority* 
they are Judged capable of the administration of their own affairs, 
tfie law illow* the -same to be granted to them by letters of <$is* 
pensation of age, which ^pns may obtain at the age of one-and- 
'twenty years pomplete, antWaughters after •they are past eighteen. 
And this dispensation of age hath this effect, “that they may tajce 
the management of their estates into their own hands, and look 
aftefithem^themselves, but they may not alienate them, nor mort- 
gage them . 1 "Thus, the dispensation of age does* not lyuder the 
restitution qf minors, except in what relates to this enjoyment of 
their emates, and not as to acts or deeds which minors may do 
aftenwrds to their prejudice, cither by alienating or mortgaging 
their estates, or otherwise. Neither hath the said dispensation of 
age “the effect to make those who have obtained it be reputed 
majors, when the question is touching the accomplishment oT a 
condition of a legacy, of a substitution, or other matter which 
should have its effect by their majority ; unless the said condition 
did mention the case of a dispensation of age.® 

XXIII. 

2394. The Ratification of an Act , after one is come of Age , hin- 
ders. the Restitutio^. — -If an act or deed, executed by a minor, 
were not to take effect till after he arrived at the years of majority, 
he would nevertheless be restored agajnst it, if he were wronged 
by it. But if, after ty? has conTe*of a^he executes it, o» does any 
other act in approBation of it, Jje c&nnot afterwards T>e relieved 
against it. And, # in general, every act of approbation made by a 
major what he .did in his mi^prity makes the restitution to" 
cease. Thus, he wtej d vying his minority lidfd approved of the* 

. testamentaqf ‘his "father, *which he might have procured to be an* 
nulled, and w)io might hgtve'been relieved ' aghinst his said appro?** 
hation # thereof, will not be admitted to oppose it,* if, after be bkis* 
attained the .years ^of# majority, ^ie receives* pr»dcrnarfd*s*a legacy; 
which his father had left him by J;he said testament. Thos, b| 
svho might harve#been»relieved against a bond whlbh he had given : 
in bis minority, but who after Jtoss anjjyed at full agfc -makes a pay* 

1 L. 2, C. de hit qui An. <rt*t. impel*.;— d. l.M i—v.l.S.D.dt min. : — 1. 1- tod. 

m L. v&. Code his qui ven. at. impetr 
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m^nt to his creditor either of the whole or of a part ; of the debt^- 
jtannot afterwards she for restitution. But if ft minor whoBdugtig . 
hip minority had engaged himself in an affair which waa attended- 
Wdth a ‘great many consequences, and linkedvwitb, mapyother 
affaire, such as an inheritance, and who had, a little* tmyTafter He 
was become major, received payment of some debt owing to.the 
said inheritance, whether it were to prevent the logp of the debt,' 
os to pay off with that money another pressing debt, and should 
at the same time demand to be relieved, he might be excused, if 
the circumstances should show that what he had.doip after he 
wiis com® to majority was not so much an .approbation of his 
taking upon him the quality of heir, as, an act Accessary- for the 
preservation of the goods of the succession. 0 


XXIV. 

2895. The Immovables of Minors cannot be alienated toithout 
Necessity. —The laws have not only provided for the restitution 
of minors, but they have, .moreover, forbid the alienation of -their 
immovable goods. And although the minor were not wronged 
in the price of the sale of his lands or tenements, yet he would be 
: relieved against the sain thereof, if it were for no other reason but 
because it is more profitable for him to keep his lands and tene- 
ments than to have the price thereof. Thus, minors are restored 
against all sales of their lands and tenements, whether they 
have been sold by themselves, or by their tutors, under eolor of a 
transaction, an exchange, barrenness of the lands, or other pretext 
whatsoever. 0 But if it shquld be'nhcessary tp sell the ..a movables 
of a minor in order to pay dff his debts, the same 'might be sold 
after that the sale thereof hrfs bewi directed rby h. court of justice, 
B and provided the formalities pc therein observed which „sh all be 
‘explained in the following article.* 1 


* L. 3, $ 1, J). de minor.) — 7. 2, C. si maj.'fpct. rat. hab.; — 7. 30, D. de min — 7. 7, 

j lift. D. (In senatusc. J\ faced*. Although this law Elates to another subject/ yet it mny bo 
Implied to this.' L. 3, § ^ D.%de minor. Tli$ heir receiving in this manner a payment 
rtould more effectually preserve his right to a restitution by entering a protest by some 
act. ■ * f 

• L. 1, A de reb . &r. qui sub tut . ; — 7. 4, C. de pmd. ct <d. red. nin.'s. d. n . al. ; — l. If, 

D . de reb. cor. vpn tut. ; /. 22, C . de adm^br : i Sec the remark on the thirteenth arti- 
cle of tho third section of Tutors . i « 

P L. 12, C. dc jmrd. et al. reb. min. £>ek the following article, and the fourth article ot 
the second section of Tutors. 
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XXV. 

^3§§. Formalities observed in the Sale of the Immovables off' 
^Minors. — To justify the alienation of any of the . lands or tene* 
menfs belonging to. a minor, it is required that the sale be made 
■tor a neqpssary cause, such as paying off debts that are pressing, 
of . which the payment cannot be delayed, and which cannot be ac- 
’ quitted any gther way ; that this sale be directed by a court of 
justice, after it has 'been made appear, by producing an irtvgn- 
•tory of the goods of the minor, and a stated account given in by 
the ‘tutor, ^hafe tl>ere is neither money nor movables nor debts nor 
-fShts due, or to. become due, nor other effects that m|iy suffice 
for the-jiayinerft of the ^pid debts ; so that it is necessary to alien* 
.ate some of the lahds or tenements. And it is likewise necessary 
to- make choice, Yor the said sale of the lands or tenements, of those 
that are of least value^and that no more of them be sold than 
whdt is absolutely necessary, that they be sold by cant or auction, 
by order of the judge, after the delays which have been regulated, 
and* the advertisements for giving notice to the parties concerned,- 
and the buyers, and lastly, that the price of the sale be applied to 
the payment of the debts.i 

XXVI. 

2397. A Sale made by the Tutor, without observing the Formali- 
ties. — If the tutor, befng pressed by the creditors of the minor, 
and in. order to prevent or stop a seizure of his goods, sells some 
of the immovables of the estate withopMIbservlng the formalities 
required, u.e minor jftaybe rdStered Against the sale. r 

x^Tvu 

12396. Effect of tfe Rescission against l\e Tutor, if there be Ground 
for it , and also against tfye Possessor . — If tHc alienation of tha 
lands or ignements of *ii minor be liable to bp rescinded, he witt 
have his action, not only* against his tutor, rf there be ground fot 

f Lt. I, $ U, IJ.dc reb. cor. j/ui sub tut. ;\-l . 5 9, />. eqd. ; — d. 1. 5, 14* — /. 5, C, <U 

prccd. ct at. reb . min.; — Z. # 5, $15, 1)*dc reb. cor. qui sub tut. • llie formalities for the sale 
of the goods of minors arc the same with those- used in the sale of estates seized by 
•creditors, and soHI by decree of a court of justice. And it is onl£ a decree of & court of 
justice, in due form, that can suflicicntlo^cure him w ho purchased lands or tenements 
belonging to minors. ! 

r L. 47, D. de minor . See the nineteenth, tile twenty-fourth, and twenty-fifth articles 
of this section. * 
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.likewise against the possessor of the lands and tenements 
[tat have bean alienated.* 

XXVIIL 

2399. Improvements made by the Purchaser of Lands afd Tene\. 
merits belonging to a Minor. — If he who has purchased lands 
a* tenements belonging to a minor has laid out^noney upon 
them in making considerable improvements;* as, for example, if, 
^having bought only the ruins of an old house, he has 'built a great, 
house upon it, and the minor; having 'on his part just ca^ise of/res- 
titution, demands the sale*to be vacated; .he cannot enter again bo- 
the possession of the said estate, without refunding tlje .expenses 
which have been laid out upon it, and of which hb oughtviot to ' 
reap the benefit, to the prejudice of the purchaser f especially, if. it 
should appear that the minor’s tutor or guardian ought to answer 
for the said alienation, and that he were solvent. For in this «ase 
the’ minor would recover his costs and damages against his tutor.* 
But if he enters again to the possession of his estate, reimbursing 
the purchaser for the improvements he has made, the expenses 
which he has been at for things which serve only for pleasure will 
not be reckoned as improvements. And the purchaser will only 
have liberty to take away such of those things destined for pleas- 
ure as may be removed without changing the condition in which 
the places Avere before the alienation." * 

XXIX. 

2400. Restitution of a Pu\'haso • A,adc by a Minor .' — Although 

the minor by a purchase of lands makes his Condition better, yet 

nevertheless, if he buys them at ,too dear 1 a. rate, or if lie buys 

£ands that will be chargeable ty. him, l|e will be relieved, ^whether 

he has paid the pOiee with his own mone^ or •whether he has 

borrowed it for that purpose. And botfi is. the o'ne and, the other 

✓ 

i * 

■ L. 5, $ 15, D. de reb. cor% qui sub tut. See the sixth article of the first section. 

* L. 39, $ de minor. * 

8 Zr. 33, $ 5, IK de ad min. et ;>cr tut. See the sixteenth and following articles of the tenth 
section of the Contract of Sale , and the twelfth and subsequent articles of the third* section 
of the title of Dowrie*.' * • * 

But if the minor, 4rho might bo restored to jJterpossession of his estate upon his refund- 
ing the expenses laid out upon those jifipj-oveincnVs, should not he able to refund the said 
expenses, and if the estate had not been sold for iLs^ist value, it would be reasonable that 
t the purchaser, whose titfe is liable to he vacated by the rescission', should pay to the mi- 
nor the supplement of tho price which he Ought to have paid at the time of the purchase. 
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cage, he will recover the interefclfcpf the price* from the 
^aid it, he giving back to the seller the value of the fruits of Wh&lt 
he. has reaped the advantage. 2 Unless it should appear. to be* just 
and equitable to compensate the fruits with the ^lterest. 


SECTION III. 

OF TUB RESCISSION OF CONTRACTS IN FAVOR OF MAJORS. 

t * ’ 

24(tl. The JSubjcct- Matter of this Section. — There afe causes of 
rescifeibos in /avor of majors, which are common to all persons of 
both sexes ; a% if one has been deceived by some trick, or forced 
by Some violence : and there are other causes which are peculiar 
to some persons. TKus, by our usage, married women, although 
of* age, cannot oblige themselves without the authority of 4-heir 
husbands ; and by the customs of some provinces they cannot 
bind themselves even although they have their husbands’ consent. 
Thus, fathers, whose children, although majors, havo borrowed 
money for their debauches, may procure their obligations to be an- 
nulled, if it appear that the obligations have this vice in them ; 
and the sons themselves may have relief in this case, according to 
the circumstances, ^s to what concerns the obligations of mar- 
ried women, that has been explained in the remarks on the first 
article of the first section of the title oiPpe*em ; and what relates 
to the obligations of sons has beem^tf^ated of in the fourth sec- 
tion of the title of tiie Loan of'Momy^ and of Usury; §*nd here wp 
shall speak only of tlje other rescissions which are commoiTto aU 
majors. 

2408. Seeing 4he rescissions \which majors may obtain are 
founded on the vidfee which happen to be m the acts or deeds 
which«tboy £omplain of, such as those whicli have been treated of 
in the title of the Vices of Covenants, we shall ijpt therefore ret 
.peat Jiere what has been said^of this mn-ttBr in that ^tle : it will 
suffice if we. acqvyuift the reader, that the* suits explained in that 
title»ought to be applied to rescissions in favor of majors, accord- 
ing as the rules* may *be applicable to them ; and'^at it is chiefly 
from the said rules that we jJ|aw all 'the principles relating 

to tfiis matter; so that ti5\re remain* but few rules concerning it 
to be set down i*i this title.* 


* L. 27, D. d» r^inorl 
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* 3403 . The Vices of Covenants are the Causes of Rescission Za 
Faiqr of Majors.* — The vices of covenants are so many causes of* 
rescission, which majors may make use of for* obtaining relief, 
against acts or deeds which have any one of the said- < ices in 
them, provided it be such as may be a sufficient ground to found 
tiie rescission upon. * Thus, a major who has enteted into an 
obligation, being a madman or a declared ' prodigal, may be. 
relieved. Thus, a major who has engaged himself through some 
error or mistake^ or by the fraud and tricking of tile prirty with' 
whom he* had to do, or by reason. of some violence which may'* 
have forced him to gite his consent, will procure those afcts Or 
deeds to be repealed in -which any of the saitl pauses sjptll be 
found, pursuant io the rules which have been explained m the 
title of the Vices of Covenants . a ** 

II. 

2404. Fraud between Coheirs. — If, in the case of two coheirs, one 

of them, being ignorant of some titles or estates of the inheritance, 
which were known to the other, has been engaged by his coheir 
to treat with him under this ignorance, without having justice 
done him as to his share of the goods which the coheir concealed 
from him, he -^ill procure that which has been done in this fraud- 
ulent manner to be annulled, and will recover such costs and 
damages as |lie v of the act shall deserve; even although 

there had been a transact! t*i^if it be evident that this fraud gave 
^occasion thereto* 1 * 

lit 

2405. Rescission of a Partiti/oi. — If in a partition ameufg ma- 
jors there be any considerable wrong donq, altffough there be neither 
fraud nor knavery on the part of any of the persons^concerned in 
*the partition, yet he w'lio is aggrieved may* demand a new partition.® 

IV. 

2406. Rescission of a Sale because of Damage sustained in the 
Price.'— - Majors may also procure contracts of* sale to be rc-« 

' | | 

* See the whole title of the ITrcs oji Cci'^nants, ffnd the remark there made on insurious 

contracts, at the end of the preamble. - 

* Z». 9, \ 2, IX tie transact. ^ 

c L • 3, C. comm. utr. jixl. tanr /am. ere . q . c. d. See 'the jTtnth artidS of the si&th sec- 
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scipded, if they have sold any lands or tenements for less ibah tmi 
half of their just value, pursuant to the rttles which have be^h 
explained in their proper place. 4 


V. 

• 2407. RcslUulion 0 on Account of 'Absence, or for some other just 
Cause. — INfeijors not only procure acts eft tweeds to be rescinded) 
to which they have bs&n parties, when there is sufficient grotind 
for rescinding them ; bttt they likewise obtain reparation of what 
has beenjdofle -f^lhout their knowledge, if they have received any 
prejudice thSrohjfl and if they .have just cause for demanding the 
same Wo .be annulled. • Thus, a major wTio has been absent is 
reliei^c^, again.^ a prescription, pursuant/ o the rule that has been 
explained in i^s place. Thus, an absent persbn, who lias been 
condemned for contmTiacy on the head of some accusation, is 
adfhittod to make his defence when he appears. And, in general, 
majors may obtain a redress of the wrong which they may have 
suffered when they were not in a condition to exercise their rights, 
or to defend themselves against any thing attempted to then 
prejudice. And whether their demand be to recover the posses* 
sion of any goods usurped from them, or to. obtain reparation ol 
some loss, or even to recover some right which had accrued to 
them, such as a legacy or an inheritance, and in all other cases, 
provision will be made therein according as their* pretension is 
well or ill grounded, and according as equity may require in the 
circumstances of the case : observing, '".esvise, this against majors, 
that they be not allowed to reap any benefit, either ljjy their 
sence, or by the other causes which' procure them restitution /TO 

their right, so as'to eause any prejudice ^thereby to other pevsoius.® 

• ... * 

’'a • • j 

tion of Covenants. According to our usage, the party aggrieved may demand a now par j 
tition. if the wro^g clone himlig between a fourth and a tllird £urt. / 

J See flic fcantR section of the Contract of Sale. * * ( 

* L. 1, D . ex quilt, cans. maj. * — d. /..in f- ; — /. 20, $ 9, # <W. ; — /, 27, cod.; — l. 3, Ci 
quib. £z ants! maj. in int. regt, ; — l. 1 , Ctfd. ; — /. 140, lJfdc retj^ytr. ; — 4* 21 , JJ L ex quib. eaus. 
maj. Sbc the sixth article outlie fifth section of; Pos&ssfby. Wc have n<fC*put down in 
this article that \fhich relates to the effect of absence in majors, according to the usage of 
the Rinnan law, with respect to sentences pronounced against them, for secingrby out 
^usage absent per^>ns # may bs cited, in the manner regulated by thh ordinances, nknd that 
they have the remedy of appealing fron^gjtcncespronouncejl in th^fe^ibstnce, after they 
have been cited in due form, our q^age jlocs n&fe&Sow of restitution against sentences. 





